Addressing resource-related armed conflicts with
informal normative processes

8.1 Introductory remarks

The preceding chapter discussed the ways in which sanctions regimes
imposed by the Security Council address the links between natural
resources and armed conflict. It demonstrated that several of the resolu-
tions adopted by the Security Council encouraged States to participate in
voluntary initiatives aimed at improving resource transparency.

Some of these resolutions established a direct link between the par-
ticipation of States in voluntary initiatives and the implementation of
the sanctions regimes. Resolution 2045 (2012), related to Cote d’Ivoire,
is one example. This resolution explicitly offers the government of Cote
d’Ivoire the possibility of modifying or lifting sanctions, provided that
the Ivorian authorities ‘create and implement an action plan to enforce
the Kimberley Process rules in Cote d’Ivoire’ and that they ‘closely work
with the Kimberley Process Certification Scheme to conduct a review
and assessment of Cote d’Ivoire’s internal controls system for trade in
rough diamonds and a comprehensive geologic study of Cote d’Ivoire’s
potential diamond resources and production capacity’.! Another exam-
ple concerns the sanctions regime imposed to address the armed con-
flict in the DR Congo, where the Security Council expressed its inten-
tion to impose sanctions for noncompliance by corporate entities with
the voluntary due diligence guidelines developed by the UN Group of
Experts.’

The Security Council also expressed its support for these voluntary
initiatives in a more general fashion. In its Presidential Statement of
25 June 2007 on Natural Resources and Conflict, it emphasised the impor-
tant contribution of commodity monitoring and certification schemes,
such as the Kimberley Process, to preventing and combating trafficking,

1 UNSC Resolution 2045 (2012), especially paras. 6 and 21.
2 See UNSC Resolution 1952 (2010), especially para. 9.
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illicit trade and illegal exploitation of natural resources.” It also recognised
the role of voluntary initiatives aimed at improving revenue transparency,
such as EITI, in ensuring that natural resources stimulate sustainable
development.* Furthermore, the Security Council referred to the role of
voluntary initiatives aiming at encouraging multinational enterprises to
adopt responsible business practices, such as the OECD Guidelines for
Multinational Enterprises and the UN Global Compact.’ Last, in its Pres-
idential Statement of 15 April 2013 on Peace and Security in Africa, the
Security Council recognised ‘the importance of commodity monitoring
and certification schemes, such as the Kimberley Process, and the role of
voluntary initiatives aimed at improving revenue transparency, such as the
Extractive Industries Transparency Initiative), as tools for the prevention
of conflicts.®

The current chapter aims to identify the contribution of these vol-
untary initiatives to the development of a regulatory framework for the
management of natural resources in post-conflict environments. More
specifically, the purpose of this chapter is to assess whether and to what
extent these voluntary initiatives respond to the call made in the report
of the High-Level Panel on Threats, Challenges and Change to the United
Nations, national authorities, international financial institutions, civil
society organisations and the private sector ‘to develop norms governing
the management of natural resources for countries emerging from or at
risk of conflict’’

This call did not receive express follow-up in subsequent formal doc-
uments. Instead, the 2005 World Summit Outcome Document focused
exclusively on the process of peacebuilding and its procedural modalities,
most notably the establishment of the UN Peacebuilding Commission
as the principal institution to coordinate action in this field. From a
substantive perspective, the call therefore remains very relevant. This
is illustrated by the fact that the UN Peacebuilding Commission itself
has recently started to consider issues relating to the management of
natural resources in its work programme, showing the continued need
for a regulatory framework, as called for by the High-Level Panel.

3 UNSC Presidential Statement on Natural Resources and Conflict, UN Doc.
S/PRST/2007/22, 25 June 2007, para. 8.

4 Ibid., para. 9. 5 Ibid., para. 10.

® UNSC Presidential Statement on Peace and Security in Africa, UN Doc. S/PRST/2013/4, 15
April 2013, para. 18.

7 Report of the High-Level Panel on Threats, Challenges and Change, A More Secure World,
para. 92.
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For this purpose, the current chapter first examines the substantive
contributions made by voluntary initiatives to the governance of natural
resources in countries emerging from armed conflict. To what extent
do voluntary initiatives create standards for the management of natural
resources in post-conflict situations? In particular, to what extent do such
initiatives effectively incorporate elements of sustainable development
into their methods of operation, and how do these elements contribute to
shaping the governance of natural resources in countries recovering from
armed conflict?

Furthermore, given their increasing popularity, this chapter addresses
the question of whether these informal instruments provide a credi-
ble alternative to legally binding instruments. Even though these instru-
ments do not impose legally binding obligations on participants, these
participants have committed themselves to strive for the achievement of
particular objectives. The question is therefore whether these voluntary
instruments contain effective mechanisms to monitor and enforce the
implementation of the instruments by the participants.

The current chapter discusses three initiatives that are representative of
the categories of voluntary initiatives mentioned in the Presidential State-
ment. The Kimberley Process for the Certification of Rough Diamonds is
an example of a commodity monitoring and certification initiative. The
EITI is an initiative aimed at improving resource transparency. Finally,
the OECD Due Diligence Guidance for Responsible Supply Chains of
Minerals from Conflict-Affected and High-Risk Areas is an example of
an initiative aimed at encouraging responsible business conduct.

These initiatives share some common characteristics that make them
particularly useful for the purposes addressed in this chapter. First, all
three specifically focus on issues related to natural resource governance.
This gives them added value compared to the broad range of other initia-
tives that address revenue transparency and corporate responsibility in a
more general fashion. They include the UN Anti-corruption Convention
and the UN Global Compact. In addition, all three are multistakeholder
initiatives, which have been developed by representatives of States, civil
society and the business community. Thus these initiatives represent a
relatively new category of instruments for setting standards, in the sense
that they have not been developed by traditional State-centred standard-
setting processes. Furthermore, the effective implementation of the ini-
tiatives depends not only on States, but also on companies. Finally, the
ambition of all three initiatives is to become universal in their application.
Therefore, they go further than initiatives specific to a particular country
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or region, such as the Mineral Certification Scheme of the International
Conference on the Great Lakes Region.

The following sections discuss the three mentioned initiatives. Section
8.2 discusses the Kimberley Process, Section 8.3 examines the EITT and
Section 8.4 looks at the OECD Due Diligence Guidance. Section 8.5
discusses the substantive contribution of the three initiatives to the
development of a regulatory framework for the management of natu-
ral resources in conflict-affected States, with particular emphasis on the
role of these initiatives in promoting sustainable resource governance.
Finally, Section 8.6 examines the effectiveness of these instruments.

8.2 The Kimberley Process for the Certification of
Rough Diamonds

8.2.1 Context

The Kimberley Process Certification Scheme was developed in response to
the armed conflicts raging in Angola and Sierra Leone, where diamonds
were used to finance the military campaigns of rebel groups opposing
the legitimate government.® The Security Council had adopted sanctions
targeting the export of diamonds originating from these States.” However,
neither Angola nor Sierra Leone had an effective system in place to track
the origin of diamonds mined in these States.'? Therefore, the sanctions
could easily be busted by armed groups smuggling the diamonds into
neighbouring countries, from which they were reexported and sold on
the international market.!!

o

For more details on these conflicts, see Chapter 7 of this study.

See UNSC Resolutions 1173 (1998) and 1295 (2000) concerning the armed conflict in
Angola; Resolution 1306 (2000) concerning the armed conflict in Sierra Leone; and
Resolution 1343 (2001) concerning Liberia’s involvement in the smuggling of diamonds
from Sierra Leone. For a more detailed discussion of these resolutions, see Chapter 5 of
this study. It should be noted that the first meeting leading to the Kimberley Certification
Scheme took place before the Security Council adopted diamond embargoes for Sierra
Leone and Liberia.

See for example the following reports for an account of the difficulties experienced by
the government of Angola in setting up a certification mechanism that would effectively
control the trade in Angolan diamonds: Final Report of the Panel of Experts, UN Doc.
§/2000/203, paras. 94-8; and the 2000 Interim Report of the Monitoring Mechanism, UN
Doc. §/2000/1026, p. 12.

For more information, see the report of the Panel of Experts on Angola (the Fowler
report), UN Doc. S/2000/203, paras. 75—-114; and the report of the Panel of Experts on
Sierra Leone, UN Doc. §/2000/1195, paras. 65-166.

©
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The origin of the Kimberley Process for the Certification of Rough
Diamonds is therefore linked to UN sanctions. It was set up in order to
find an effective international solution to the problem of diamond smug-
gling in contravention of UN sanctions. The aim of the process was quite
innovative: to design a universal certification scheme for rough diamonds
that would be applied by all States producing and purchasing diamonds.
The scheme was to be based on national certification schemes, supple-
mented by international minimum standards. Because of its universal
membership, the scheme would stop so-called ‘blood diamonds’ from
entering the international diamond market by closing the trade routes for
armed groups.

Another innovative feature of the process concerns the diversity of its
membership. The Kimberley Process was initiated not only by govern-
ments but also by the diamond industry and NGOs. The involvement
of all the interested actors, and especially of the diamond industry, was
considered crucial to the success of the scheme. For example, in relation
to Angola, the report of the Panel of Experts concluded that lax controls
in diamond-selling centres were one of the factors that made it easy for
UNITA to gain access to the international diamond market.'?

The Kimberley Process Certification Scheme was launched in Novem-
ber 2002, only two and a half years after the first meeting in Kimberley,
South Africa. The Scheme was adopted with a ministerial declaration
at a conference held in Interlaken.!> The process is based on voluntary
commitments undertaken by participants, i.e., countries producing and
trading diamonds. These commitments include the adoption of appro-
priate national legislation and reporting requirements concerning the
volume of their trade in rough diamonds. The implementation of the
commitments is monitored by the participating NGOs.!* The Kimber-
ley Process is paralleled by a system of self-regulation for the diamond
industry under the auspices of the World Diamond Council.!®

12 Final Report of the Panel of Experts, UN Doc. $/2000/203, paras. 87-93.

Interlaken Declaration of 5 November 2002 on the Kimberley Process Certification Scheme
for Rough Diamonds.

For more details, see Wetzel, ‘Targeted Economic Measures to Curb Armed Conflict?’
pp. 170-71.

The World Diamond Council was established in 2000 with the purpose of ‘represent[ing]
the diamond industry in the development and implementation of regulatory and voluntary
systems to control the trade in diamonds embargoed by the United Nations or covered
by the Kimberley Process Certification Scheme’. See www.worlddiamondcouncil.com for
more details.

Downloaded from http:/www.cambridge.org/core. National Library of the Philippines, on 03 Nov 2016 at 07:14:48, subject to the Cambridge Core
terms of use, available at http:/www.cambridge.org/core/terms. http://dx.doi.org/10.1017/CB0O9781316145425.013


http:/www.cambridge.org/core/terms
http://dx.doi.org/10.1017/CBO9781316145425.013
http:/www.cambridge.org/core

THE KIMBERLEY PROCESS FOR THE CERTIFICATION 371

8.2.2 Scope and objectives of the scheme

The Kimberley Process is premised on the idea that ‘urgent international
action is imperative to prevent the problem of conflict diamonds from
negatively affecting the trade in legitimate diamonds, which makes a
critical contribution to the economies of many of the producing, process-
ing, exporting and importing states, especially developing states’.!® The
Kimberley Process Certification Scheme was designed ‘to exclude con-
flict diamonds from the legitimate trade’!” As its objectives show, it is a
very practical initiative with the primary aim of protecting the legitimate
diamond trade.

To gain a proper understanding of the scope of the Kimberley Process, it
is essential to take a closer look at its definition of ‘conflict diamonds’. This
may help to understand what the scheme covers and, more importantly,
what it does not. The Kimberley Process defines conflict diamonds as

rough diamonds used by rebel movements or their allies to finance con-
flict aimed at undermining legitimate governments, as described in rel-
evant United Nations Security Council (UNSC) resolutions insofar as
they remain in effect, or in other similar UNSC resolutions which may
be adopted in the future, and as understood and recognized in United
Nations General Assembly (UNGA) Resolution 55/56, or in other similar
UNGA resolutions which may be adopted in future.'®

The first element that reveals the scope of the Kimberley Process is the
reference to ‘rough diamonds’, defined as ‘diamonds that are unworked
or simply sawn, cleaved or bruted’.!® In other words, as soon as diamonds
have undergone any form of modification from their natural state, they
are no longer covered by the Kimberley Process Certification Scheme. Of
course, this considerably narrows the scope of the scheme. In addition,
it provides loopholes for bypassing it. In fact, in 2007 the participating
NGO Global Witness reported a significant number of suspicious
shipments of polished diamonds from countries with no diamond
industry.”® One possible explanation for this is that these shipments were
deliberately misclassified.

Kimberley Process Certification Scheme, fourth paragraph of the preamble.
Kimberley Process Certification Scheme, ninth paragraph of the preamble.
Kimberley Process Certification Scheme, Sect. 1.

Kimberley Process Certification Scheme, Sect. L.

20 Global Witness, ‘Loopholes in the Kimberley Process’, October 2007.
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Second, the Kimberley Process covers only diamonds that are used by
rebel movements or their allies. Thus the definition covers rebel move-
ments and all those who provide support to these movements, either
by trading with them or by other means, including foreign govern-
ments, such as the Taylor administration, which supported the RUF in
Sierra Leone, as well as companies.21 Therefore, the definition is broader
than an earlier one proposed by the General Assembly in its Resolu-
tion 55/56, which focused exclusively on the role of rebel movements
themselves.?

However, diamonds mined by national authorities are excluded from
the definition, even when the mining is associated with gross human
rights violations. This turns out to be a very problematic limitation,
threatening the very survival of the Kimberley Process. The 2011 Plenary
decision to allow Zimbabwe to resume export of its diamonds,* after an
earlier decision of the Plenary in 2009 to temporarily block the export of
diamonds from Zimbabwe, was a cause of great concern. The reasons for
blocking Zimbabwe’s diamond exports in 2009 were reports of human
rights abuses committed by the Zimbabwean army at particular mining
sites, as well as reports of smuggling in contravention of the scheme.?*
The 2011 Plenary decision provoked a great deal of anger, notably among
the NGOs involved in the Process. Some of them even walked out of the
Process.”

The last element of the definition is very interesting, as it indirectly
touches on the question of the legitimacy of the armed conflict itself.
According to the definition, conflict diamonds are diamonds that are
used to finance conflicts aimed at undermining legitimate governments.
The term ‘legitimate” with respect to governments seems to imply that
the definition excludes diamonds that are used by rebel movements to
overthrow governments that are not — or are no longer — recognised by
the international community. In this respect, reference can be made to

2
22

See also Wetzel, ‘Targeted Economic Measures to Curb Armed Conflict?’ pp. 173—-4.

The General Assembly defined rough diamonds as ‘diamonds which are used by rebel
movements to finance their military activities, including attempts to undermine or over-
throw legitimate Governments. UNGA Resolution 55/56 (2000), second paragraph of the
preamble.

Final Communiqué from the Kimberley Process Plenary Meeting, 3 November 2011,
available through www.worlddiamondscouncil.org, resources section, para. 19.

See the Final report of the Kimberley Process Certification Scheme Review Mission to
Zimbabwe from 30 June to 4 July 2009, available through http://graphics8.nytimes.com/
packages/pdf/world/ZimFinaldraft020909.pdf.

See in this regard, e.g., the Press release of Global Witness, one of the founding NGOs, on
www.globalwitness.org.

23

24

2

a
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Chapter 2 of this book, which discussed the position of governments
under international law. The reference to legitimate governments in the
Kimberley definition of conflict diamonds lends support to the conclusion
reached there, in the sense that armed groups that aim to overthrow an
illegitimate government are considered to have a right to exploit the State’s
natural resources.

Furthermore, the definition indicates that it is up to the Security
Council to determine whether rough diamonds used by armed groups
constitute ‘conflict diamonds’. The definition explicitly refers to existing
and future Security Council resolutions: ‘as described in relevant United
Nations Security Council resolutions’ This reference could be interpreted
to mean that the Security Council must determine in advance whether
diamonds used by armed groups in particular situations are ‘conflict dia-
monds’ This implies that the Kimberley scheme only covers diamonds
that have explicitly been labelled as ‘conflict diamonds’ by the Security
Council.

Therefore, the definition of conflict diamonds in the context of the
Kimberley Processis very specific and very limited. This is understandable,
as the original objective of the Kimberley Process was to stop diamonds
from financing horrific conflicts such as those in Angola and Sierra Leone,
where diamonds were mined by rebel groups such as UNITA and the RUE.

However, the Kimberley Process scheme entered into force ten years
ago, and it is time to rethink its objectives. Is it an initiative that aims at
reestablishing sovereignty over natural resources by helping governments
to regain control over the State’s natural resources? Or is the objective of
the process rather human-rights-oriented; i.e., is its objective to exclude
from the market all diamonds that are associated with violence and human
rights abuses in general? In the latter case, the term ‘conflict diamonds’
urgently needs to be redefined.

The United States, which chaired the Kimberley Process in 2012,%6 was
certainly in favour of increasing the scope of the definition. It proposed
a new definition of conflict diamonds which would include all diamonds
associated with violence and human rights abuses, whether committed by
rebel movements or States, in or outside the context of an armed conflict.?’

26 The Chair of the Kimberley Process rotates on an annual basis. The current Chair is China,
while Angola (the current Vice-chair) will become the Chair in 2015.

%7 In this respect, see the Chair Vision Statement of 7 August 2012, available through www.
kimberleyprocess.com. See also the commentary to the Chair Vision Statement, which
sets out in more detail a proposition to change the definition for conflict diamonds so as to
apply to ‘diamond-related conflicts that meet generally agreed-upon standards of armed
conflicts, such as a resort to armed force between States or protracted armed violence
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The advocates of this broader definition include not only civil society
groups and State members of the Kimberley Process, but also companies
in the diamond industry. The reason for the diamond industry to engage
in the Kimberley Process in the first place was the damage to the industry’s
reputation after reports involving ‘blood diamonds’ in the late 1990s.
Examples such as Zimbabwe pose a similar problem for the industry.
However, there are also a number of opponents of a new definition,
especially — and not surprisingly — in States that produce diamonds.
In the light of the controversy surrounding a new definition, the 2012
Plenary meeting, held in December 2012 in Washington, delayed the
adoption of a new definition until at least 2013. The Plenary subsequently
assigned the task to assess the definition of conflict diamonds to the KPCS
Review Committee (CKR), but to no avail. At the end of its mandate, the
Committee had not been able to reach consensus on this issue.”® No
further action has been taken at the time of publication of this book.

8.2.3  Participants and institutional structure

The Kimberley Process has 54 participants, representing 80 States.?’
Although it is not an international organisation, State participants are
referred to as ‘members’. Producing members account for 99.8% of the
worldwide production in rough diamonds, and the process includes all
the major diamond trading countries. Other participants in the process
include the World Diamond Council, representing the diamond indus-
try, and civil society. Global Witness and Partnership Africa Canada are
among the founding NGOs.

The institutional structure of the Kimberley Process is very basic. Its
operation largely depends on the contribution of the participants and

between governmental authorities and organized armed groups or between such groups
within a State. This would also apply to circumstances of systematic violence, such as
protracted and violent internal disturbances and tensions, grave acts of violence or acts of
a similar nature over an extended period. Such a definition would not apply to individual
or isolated cases. Neither would this apply to violence that is unrelated to diamonds’ See
Chair Vision Statement of 7 August 2012 FAQs, p. 4.

See the Final Communiqué from the Kimberley Process Plenary Meeting of 22 November
2013, in which the Plenary noted that the CKR could not reach consensus on the definition
of conflict diamonds and in which it encouraged the Chair, Participants and Observers to
continue dialogue on these areas.

See www.kimberleyprocess.com. The European Union and its member States count as one
single participant. In December 2012, Panama, Kazakhstan and Cambodia were admitted
as new participants following the admission of Cameroon in August.

28
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observers to the scheme. The Kimberley Process does not have a per-
manent secretariat at its disposal, although there are plans to establish a
so-called administrative support mechanism.*® Furthermore, the princi-
pal organ of the Kimberley Process is the Plenary, which meets once a
year and consists of all the Kimberley Process participants and observers,
i.e., the participating States, as well as the diamond industry and civil
society. Decisions regarding the functioning of the system are adopted by
this organ on the basis of consensus.®! It may also set up ad hoc working
groups and subsidiary bodies to refine particular aspects of the system,
i.e., to prepare guidelines on internal controls or to look into specific
situations.*

The Kimberley Process is supervised by a Chair, a function that rotates
amongst the participants on a yearly basis. In addition to directing the
working groups and administering the Process, the Chair’s functions
include the resolution of disputes between participants regarding the
implementation of the scheme.’® This dispute resolution mechanism
could constitute an important tool to ensure compliance by members,
if used effectively. It is triggered by a form of ‘whistle blowing’ Partici-
pants can inform the Chair of concerns regarding compliance with the
scheme by other participants. The Chair will then try to find a solution
to the problem with a form of mediation. So far, the dispute settlement
mechanism has been used once, leading to the suspension of a participant
from the process.*

8.2.4 Operation of the scheme

The Kimberley Process Certification Scheme functions on the basis of
export and import permits for shipments of rough diamonds. Each

30 See the 2010 Administrative Decision on the Establishment of an Ad Hoc Committee

for Exploring the Modalities of Enhancing the Efficiency of the Kimberley Process with

a View to Provide Administrative Support for Its Activities and the 2011 amendment

to this decision, available through www.kimberleyprocess.com, documents section. In

December 2012, the Plenary agreed to accept the offer of the World Diamond Council to

supply administrative support to the body for one year, starting January 1, 2013.

2003 Rules of Procedure of Meetings of the Plenary, and its Ad Hoc Working

Groups and Subsidiary Bodies [hereafter: Rules of Procedure], available through www

.kimberleyprocess.com, Rule 42.

32 Rules of Procedure, Rules 1 and 19.

33 Kimberley Process Certification Scheme, Sect. V1.

3 In this respect, see The Kimberley Process Certification Scheme: Third Year Review, p. 6,
available through www.kimberleyprocess.com, documents section.

3
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shipment of rough diamonds must be accompanied by a duly validated
Certificate.”® This Certificate must meet a number of minimum require-
ments, including a statement that the rough diamonds in the shipment
have been handled in accordance with the provisions of the Kimber-
ley Process Certification Scheme. Furthermore, it must be tamper- and
forgery-proof, it must identify the issuing authority as well as the exporter
and importer, it must state the carat weight, the number of parcels and the
value of the shipment, and it must include a validation of the Certificate
by the Exporting Authority.*® In addition, a confirmation of receipt must
be sent to the relevant Exporting Authority, with reference to the Certifi-
cate number, the number of parcels, the carat weight and the details of
the importer and exporter.’’

To meet these requirements, participants must establish a system of
internal controls designed to eliminate conflict diamonds from shipments
of rough diamonds imported into or exported from their territory.*® For
this purpose, participants must meet a number of minimum require-
ments. They must designate Importing and Exporting Authorities, ensure
that rough diamonds are imported and exported in tamper-proof con-
tainers, adopt appropriate legislation to implement and enforce the Certi-
fication Scheme, and collect, maintain and exchange official production,
import and export data with other participants.’® Finally, participants
should cooperate with each other through the exchange of information
and best practices.*’ Over the course of time, these requirements have been
further refined with administrative decisions and declarations adopted in
the plenary sessions.*!

In addition to these minimum requirements, the Kimberley Pro-
cess Certification Scheme provides a number of recommendations

3
36
3
38

@

Kimberley Process Certification Scheme, Sect. III(a).

Kimberley Process Certification Scheme, Annex I A.

Kimberley Process Certification Scheme, Sect. III(b).

Kimberley Process Certification Scheme, Sect. IV(a).

3 Kimberley Process Certification Scheme, Sects. IV (b)—(f).

40 Kimberley Process Certification Scheme, Sect. V.

41 See, e.g., the 2005 Moscow Declaration, which sets out a number of recommendations
concerning internal controls over alluvial diamond mining. Similarly, the 2007 Brussels
Declaration contains recommendations on internal controls for participants with rough
diamonds trading and manufacturing which directly affect companies. See also the 2009
Administrative Decision on Implementation and Enforcement, which builds on Section V
of the Kimberley Process Certification Scheme concerning cooperation and transparency,
inter alia, to counter fraudulent certificates and suspect shipments. For all these docu-
ments, see the documents section of www.kimberleyprocess.com.

<

Downloaded from http:/www.cambridge.org/core. National Library of the Philippines, on 03 Nov 2016 at 07:14:48, subject to the Cambridge Core
terms of use, available at http:/www.cambridge.org/core/terms. http://dx.doi.org/10.1017/CB0O9781316145425.013


http:/www.cambridge.org/core/terms
http://dx.doi.org/10.1017/CBO9781316145425.013
http:/www.cambridge.org/core

THE KIMBERLEY PROCESS FOR THE CERTIFICATION 377

for the establishment of a system of internal controls. These include
recommendations relating to the transparency of payments for rough dia-
monds, the licensing of mines and miners, and the registration and licens-
ing of diamond buyers, sellers, exporters, agents and courier companies.*?

The proper functioning of the Kimberley Process is therefore largely
dependent on national implementation. Decisions on the operation of
the internal controls are left to the national States participating in the
scheme. The prosecution of infringements of the scheme is also a domestic
issue. The Kimberley Process Third Year Review Report of November
2006 mentions a number of seizures of diamond parcels, as well as the
instigation of criminal proceedings by countries, but the report fails to give
a real insight into the proper functioning of the Process. The significant
number of reported seizures by trading countries such as the European
Union, Australia and Canada is a hopeful sign, but does not provide much
information on the overall success of the scheme.

Although the scheme relies on national implementation, the Kimberley
Process has introduced a system of international monitoring. This system
is based primarily on a peer review system and works largely on a voluntary
basis. States have to consent to the use of a review mission.** Despite the
voluntary nature of the monitoring system, the majority of Kimberley
members have accepted review missions. In some cases, these have had
a considerable impact. In the case of Zimbabwe, for example, a review
mission in 2009 provided essential information resulting in a temporary
blocking of Zimbabwean diamonds and the adoption of a working plan
by the Zimbabwean government to address the findings of the review
team.

Despite the emphasis on national implementation and the voluntary
nature of the commitments, States do have to satisfy a number of require-
ments in order to be eligible to participate in the Kimberley Process.
Participation in the process is dependent on the implementation of the
minimum requirements set out above. If States do not meet these mini-
mum requirements, they can be suspended from the Process.**

42 Kimberley Process Certification Scheme, Annex II.

43 See the 2003 Administrative Decision on the Implementation of Peer Review in the KPCS,
available through www.kimberleyprocess.com, documents section. The peer review sys-
tem has been revised several times; the last revision dates from 2007, through Adminis-
trative Decision 16.

4 Guidelines for the Participation Committee in Recommending Interim Measures as
regards Serious Non-compliance with KPCS Minimum Requirements, adopted on 5
November 2008, available through www.kimberleyprocess.com.
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In practice there have been some cases of suspension or self-suspension
under the Process. In 2004, the Republic of the Congo was suspended
because it could not provide sufficient details on its diamond production.
It was suspected of being a transit country for smuggling diamonds from
the DR Congo and Angola. The suspension was lifted in 2007, after
the Republic of the Congo had demonstrated that it had introduced
reforms in its diamond sector.*’ In addition, the Central African Republic
was suspended in 2013, following a coup d’état and the outbreak of
hostilities.*

Venezuela and Cote d’Ivoire are examples of participants that opted for
self-suspension. Cote d’Ivoire opted for suspension as soon as the require-
ments were introduced in 2003. It lasted until 2014 for the suspension
to be lifted, but this is largely due to the UN Security Council sanctions
imposed in 2005 against diamonds originating from the country. The
Kimberley Process and the UN Panel of Experts on Cote d’Ivoire have
cooperated closely to reinstate Cote d’Ivoire as an active member of the
Kimberley Process. Venezuela announced in 2008 that it would suspend
its export of rough diamonds until it had taken the necessary reforms to
control its diamond sector. However, Venezuela has not yet rejoined the
Kimberley Process.

Since the launch of the Kimberley Process, the number of ‘conflict
diamonds’ traded on the international market has dropped significantly.
It is estimated that conflict diamonds represent about 1 per cent of the
international trade in diamonds today, compared to estimates of up to
15 per cent in the 1990s.4” Nevertheless, it is difficult to measure the
precise contribution the Kimberley Process has made to this success.
Some of the conflicts that were financed with diamonds, in particular the
conflicts in Angola and Sierra Leone which triggered the development
of the Kimberley Process in the first place, had already come to an end
by the time the Kimberley Process entered into force in early 2003. As a
result, the total number of ‘conflict diamonds’ traded on the international
market obviously declined as well.

Thus it is difficult to measure the impact of the Kimberley Process
on the elimination of the trade in conflict diamonds. One important
function of the Kimberley Process is related to conflict prevention. The
improved governance of diamonds, with the introduction of internal

4 See Grant, ‘The Kimberley Process at Ten’, p. 165.
46 See the Administrative Decision of the Plenary of 23 May 2013.
47" See www.kimberleyprocess.com, ‘About’ section.
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controls, the licensing of mines and increased transparency in export
data and payments, can fulfil an important role in preventing rebel groups
from gaining access to diamond mines. Furthermore, a functioning sys-
tem of internal controls can be a disincentive for rebel groups to consider
diamonds as a source of funding or financial gain. The certificate require-
ments, as well as the almost universal membership to the scheme, make
it more difficult for rebel groups to find buyers for conflict diamonds.*®

In the case of Sierra Leone, the Kimberley Process has certainly played
an important role in capacity building, making the diamond sector in
that country more resilient against future attempts by rebel groups to gain
control over the sector. Moreover, the proportion of diamonds exported
through government channels in that country has increased significantly
due to implementation of the Kimberley Process.*

8.2.5 International recognition of the Kimberley Process

From the beginning, the Kimberley Process received the support of the
principal UN organs. In its Resolution 55/56, adopted in December 2000,
the UN General Assembly enthusiastically welcomed the Kimberley Pro-
cess initiative and encouraged the development of an international cer-
tification scheme.”® Moreover, the General Assembly issued a number
of recommendations on the design of such a scheme.>! These included
recommendations to base it primarily on national certification schemes
to ensure the widest possible participation. They emphasised the need for
appropriate arrangements to help to ensure compliance and the need for
transparency. Since then, the General Assembly has issued several resolu-
tions endorsing the process and the resulting certification scheme.>?
From the start of the process, the Security Council also emphasised
the importance of States working together with the diamond industry
to devise effective arrangements to ensure that members of the diamond
industry worldwide abide by the diamond sanctions imposed by it.>* In

48 See Grant, ‘The Kimberley Process at Ten’, p. 175.  #° Ibid., pp. 166-73.

50 UNGA Resolution 55/56 of 1 December 2000 (date of publication 29 January 2001) on

the role of diamonds in fuelling conflict: breaking the link between the illicit transaction

of rough diamonds and armed conflict as a contribution to prevention and settlement of

conflicts, para. 10 of the preamble and especially para. 5.

Id., para. 3.

52 See, inter alia, UNGA Resolution 56/263 of 13 March 2002, Resolution 57/302 of 15 April
2003, Resolution 58/290 of 14 April 2004 and subsequent resolutions. The most recent
resolution is Resolution 66/252 of 25 January 2012.

53 UNSC Resolution 1295 (2000), especially para. 19.

5

Downloaded from http:/www.cambridge.org/core. National Library of the Philippines, on 03 Nov 2016 at 07:14:48, subject to the Cambridge Core
terms of use, available at http:/www.cambridge.org/core/terms. http://dx.doi.org/10.1017/CB0O9781316145425.013


http:/www.cambridge.org/core/terms
http://dx.doi.org/10.1017/CBO9781316145425.013
http:/www.cambridge.org/core

380 ADDRESSING CONFLICTS WITH INFORMAL PROCESSES

this respect the Council welcomed the initiatives that led to the Kimberley
Process Certification Scheme.>* In addition, soon after the official launch
of the certification scheme in 2002, the Security Council expressed its
strong support for the scheme and urged all member States to actively
participate in it.> Moreover, as discussed in the preceding chapter, the
Security Council embraced the mechanism in several of its subsequent
sanctions regimes as the primary way of implementing the sanctions. This
gave significant added authority to the Kimberley Process.

In addition, the Kimberley Process has received support from organi-
sations outside the UN — most notably recognition by the WTO through
its waiver procedure. This waiver grants WTO members participating in
the Kimberley Process the right to adopt measures to regulate the trade
in rough diamonds that deviate from the trading rules of the WTO.>
In this way, the WTO expresses its support for the Kimberley Process. It
should be noted that it is exceptional for the WTO to express support for
an initiative that addresses ethical concerns. In most cases where States
have invoked ethical concerns as a reason to deviate from the WTO rules,
the WTO has adhered to its nondiscrimination policy.””

8.2.6  Appraisal of the initiative

The Kimberley Process is a voluntary initiative which does not impose
legally binding obligations on participating States. However, as stated
before, States wishing to participate in the initiative must meet the mini-
mum requirements of the Process. If they do not meet these requirements,
they either cannot join or risk suspension from the Process. This is one of
the major strengths of the Process, as the participants, including almost
all the diamond-producing States, as well as all States hosting major dia-
mond markets, such as Belgium, South Africa and Israel, are barred from
trading with nonparticipants.®® Therefore, expulsion from the process
implies exclusion from the international diamond market.

> Ibid., especially paras. 17-18. 3> UNSC Resolution 1459 (2003), especially paras. 1-3.

56 Waiver Concerning Kimberley Process Certification Scheme for Rough Diamonds, Deci-
sion of the WTO General Council of 15 May 2003, Doc. WT/L/518 (27 May 2003). The
waiver was extended in 2006 by General Council Decision of 15 Dec. 2006, Doc. WT/L/676
(19 December 2006) and again in 2012 by General Council Decision of 11 December 2012,
Doc. G/C/W/675/Rev.2. The waiver expires on 31 December 2018.

57 See Bossche, Schrijver and Faber, ‘Unilateral Measures Addressing Non-trade Concerns’

58 This is the characteristic of the scheme that has inspired most debates concerning the
compatibility of the scheme with WTO trade law and especially with the principle of non-
discrimination. Although in practice this problem is solved through a waiver by the WTO,
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The implementation of the Kimberley Process and its standards is
achieved through the adoption of national legislation and procedures.
Thus, while the Kimberley Process itself does not impose legally bind-
ing obligations on its participants, standards set by the Kimberley Pro-
cess acquire legal force through implementation in national legislation.
Participants expressly commit themselves to implementing Kimberley’s
minimum requirements regarding internal controls in their national leg-
islation.

Moreover, the international recognition of the scheme, especially the
strong support from the Security Council, adds considerable weight to
the credibility and effectiveness of the initiative. In its sanctions regimes
in relation to Angola, Sierra Leone and Liberia, the Security Council
expressly provided for exemptions from the sanctions for rough diamonds
traded with an effective certificate of origin regime, and expressed a
preference for the Kimberley Process Certification Scheme. In its sanctions
regime in relation to Cote d’Ivoire, the Security Council even made the
lifting of sanctions conditional on Céte d’Ivoire’s participation in the
Kimberley Process.

However, from an institutional point of view, the Kimberley Process
also has some significant weaknesses. The most important concerns the
monitoring mechanism of the scheme. The Kimberley Process relies prin-
cipally on national monitoring. There is no independent international
body responsible for monitoring the implementation of the Kimberley
Process requirements by the participants. International monitoring is
conducted on the basis of a peer review system and largely on a voluntary
basis. This system diminishes the credibility of the Kimberley Process and
increases the possibilities for rebel groups to find loopholes to bypass the
scheme.

Another weakness of the system is related to the decision-making pro-
cess. As indicated previously, decisions are taken in the Plenary, which is
composed of the participants in the Process. This means that the partici-
pants have to decide on each other’s performance. Decisions are taken on
the basis of consensus, which means that States can effectively block con-
troversial decisions. This makes enforcing the requirements much more

many authors question the necessity of such a waiver. The main argument of these authors
is that the Kimberley Process can be exempted under one of the general exceptions to the
principle of nondiscrimination under GATT. For more details on this discussion, see, e.g.,
Pauwelyn ‘WTO Compassion or Superiority Complex?’ pp. 1177-1207; Schefer, ‘Stopping
Trade in Conflict Diamonds), pp. 391-450; Wetzel, ‘Targeted Economic Measures to Curb
Armed Conflict?’ pp. 171-3.
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difficult. The Group of Experts on Cote d’Ivoire mentioned this problem
when it concluded that ‘the Kimberley Process fails to take action when
its participants do not, or cannot, adhere to its principles. This problem is
not restricted to the region, but applies to Kimberley Process participants
more generally’>

Thus, on the whole, the Kimberley Process could be seen as an example
of a voluntary agreement with compulsory elements, albeit not from a
purely legal perspective. In countries that are committed to implementing
the scheme, the results have been impressive. Sierra Leone serves as an
example in this respect. The country has seen its official diamond exports
growing considerably, while a recurrence of the armed conflict has so
far been prevented. However, in countries that do not have such a direct
interest in implementing the scheme, the results have not always been
so positive. Countries such as Venezuela and Cote d’Ivoire, which are
notorious for large-scale diamond smuggling and circumvention of the
Kimberley Process requirements, illustrate the weaknesses of a non-legally
binding regulatory regime such as the Kimberley Process.

From a legal point of view, the significance of the Kimberley Process
could be further improved by reforms in its institutional structure. The
monitoring mechanism would benefit from greater impartiality with the
introduction of independent audits. The functioning of the enforcement
mechanism could be improved by the introduction of a more refined
set of sanctions. The only formal sanction that exists at the moment is
suspension from the scheme. This is such a robust measure that it is hardly
ever applied.

The introduction of more moderate sanctions would give the partici-
pants more options to deal with issues of noncompliance, and in practice,
such options already exist. The diamond exports of a country can, for
example, be blocked without this resulting in the official suspension of
the participant. This was the case in Zimbabwe in 2009. The system would
benefit from formalising and refining these options.

In spite of its weaknesses, the Kimberley Process has proved to be an
invaluable tool in eliminating conflict diamonds. It has provided a uni-
versal template for the certification of rough diamonds which can be
applied in all countries trading in them. Therefore, one important con-
tribution of the Kimberley Process is that it has increased transparency in

% Midterm Report of the Group of Experts on Cote d’Ivoire Pursuant to Paragraph 12
of Security Council Resolution 1893 (2009) of 18 March 2010, UN Doc. S$/2010/179,
para. 77.
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the diamond industry. Another important contribution of the Kimberley
Process is that it has provided a platform for dialogue for States, compa-
nies and civil society to draw up plans for the elimination of the trade in
conflict diamonds.

It is precisely this latter function that determines the future relevance
of the Kimberley Process. In order to continue to be relevant, the partici-
pants should carefully reconsider the objectives of the Process. Currently,
its principal function is related to conflict resolution, in the sense that it
provides a tool to stop armed groups from financing their armed struggle
with the trade in rough diamonds. Its function as a tool for conflict preven-
tion is limited to discouraging armed groups from turning to diamonds to
finance their armed struggle. Arguably, the participants should continue
to develop the role of the Kimberley Process in the prevention of conflicts
by adopting a broader definition of conflict diamonds, as proposed by the
United States. This definition should include rough diamonds that are
associated with violence and human rights abuses, whether they are com-
mitted by rebel movements or governments, in or outside the context of
an armed conflict. Obviously, this policy change has major implications,
not only for the Kimberley Process itself, but also for its relationship with
other institutions, most notably with the Security Council. The Kimberley
Process would become more independent from the Security Council as a
result of this change, since it would allow Kimberley to address situations
that do not directly pose a threat to international peace and security.
Nonetheless, in order to improve its credibility as a tool to break the link
between diamonds and armed violence, it is imperative for Kimberley to
embark upon that route.

8.3 Extractive Industries Transparency Initiative
8.3.1 Context

EITT results from an NGO-driven campaign introduced in 1999 with the
aim of increasing transparency in the natural resources sectors of poor
States which are rich in resources by publishing company payments and
government revenues. This ‘Publish What You Pay’ campaign inspired
the British government to initiate EITI, based on a multistakeholder ini-
tiative involving governments, the extractive industry and NGOs.®® EITI

0 For more information on the ‘Publish What You Pay Campaign, consult www
.publishwhatyoupay.org.
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was introduced during the 2002 Johannesburg Summit on Sustainable
Development and a pilot phase was launched a year later. In the following
years, both the institutional structure and the implementation process
were developed in more detail. A Secretariat and a Board were estab-
lished, and EITI principles, criteria and a validation guide were adopted.
EITI has been fully operational since 2009.%! Moreover, the EITI Stan-
dard is updated on a regular basis in order to increase the effectiveness
of the initiative. The most recent version of the Standard was adopted in
May 2013.

8.3.2  Scope and objectives of the initiative

The objective of EITT is to strengthen governance in resource-rich States
by increasing transparency and accountability in the extractive industries.
In the first place this involves the oil, gas and mining sectors, but it may
also include other natural resources industries. Liberia, for example, has
included the forestry and rubber industries in its EITI programme.®*

The initiative is based on twelve principles which clearly demonstrate
a broader commitment to sustainable development.®® This is especially
clear from the first principle, which formulates the premises on which the
initiative is built. This is the belief that ‘the prudent use of natural resource
wealth should be an important engine for sustainable economic growth
that contributes to sustainable development and poverty reduction’ and
that the improper management of natural resource wealth ‘can create
negative economic and social impacts’.

The principles reaffirm the sovereignty of States over their natural
resources, while emphasising the responsibility of governments to man-
age natural resources for the benefit of the country’s population and in the
interests of national development. In this respect, the principles reflect
the idea of stewardship for revenue streams and public expenditure.®
In addition, the principles articulate the relationship between the

ol Eor more details, see the Extractive Industries Transparency Initiative, The EITI Standard,
EITI International Secretariat (May 2013), available through http://eiti.org.

62 See http://eiti.org/Liberia.

5 These principles can be found in the EITI Standard, p. 9.

64 See Principle 2: ‘We affirm that management of natural resource wealth for the benefit
of a country’s citizens is in the domain of sovereign governments to be exercised in the
interests of their national development’, and Principle 8: ‘We believe in the principle and
practice of accountability by government to all citizens for the stewardship of revenue
streams and public expenditure.’
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accountability of governments for the management of natural resources
and for sustainable development.®

EITT’s main tool for increasing transparency and accountability for the
management of natural resources revenues is the regular publication of
reports, including full government disclosure of all extractive industry
revenues on one hand, and of all material payments to governments by
extractive companies on the other. These publications must be made
available to a wide audience in a publicly accessible, comprehensive and
comprehensible manner. Other tools for increasing transparency and
accountability include external audits and the active engagement of civil
society.®

Although EITI is not designed specifically to stop natural resources
from fuelling armed conflict, the mechanism can be extremely useful in
restoring effective government control and improving governance over
natural resources in situations of (immediate) post-conflict reconstruc-
tion. In this way, EITI can help to prevent resource revenues from pro-
voking a relapse into armed conflict. In fact, its broader ambit does
not preclude its being one of the principal tools to break the link
between natural resources and armed conflict. Many countries where
major resource-related conflicts have taken place in the last twenty years
have joined the Initiative.®’ In addition, a concept note prepared by
the United Kingdom for the Security Council’s thematic open debate of
19 June 2013 on natural resources and conflict prevention refers to EITI
as one of four risk-mitigating initiatives, together with the Kimberley
Process, the OECD Due Diligence Guidance and the Ruggie Framework
for responsible business practices.®® During the Open Debate, several del-
egations confirmed this position.® Last, EITI is among the principal tools

6 See Principle 4, which states that ‘a public understanding of government revenues and

expenditure over time could help public debate and inform choice of appropriate and
realistic options for sustainable development’.
% See the seven EITI Requirements as set out in the EITT Standard 2013, p. 10.
7 EITI-compliant countries include Liberia, while candidate countries include the DR
Congo, Sierra Leone, Iraq and Cote d’Ivoire. See http://eiti.org/countries for up-to-date
information.
See the annex to the letter dated 6 June 2013 from the Permanent Representative of the
United Kingdom of Great Britain and Northern Ireland to the United Nations addressed to
the Secretary-General on ‘Conflict prevention and natural resources: how can the effective
and transparent management of natural resources in conflict-affected States contribute to
international peace and security?” UN Doc. $/2013/334, 6 June 2013, para. 6.
See, e.g., the United States, which emphasised that ‘[m]ultiple stakeholder partnerships
among Governments, the private sector and civil society, such as the Extractive Industries

68

69
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of the International Conference on the Great Lakes Region to curb
illegal exploitation of natural resources, as set out in the 2010 Lusaka
Declaration.

8.3.3 Participants and institutional structure

EITT has 39 implementing countries, of which 23 are recognised as EITI-
compliant countries while 16 have the status of candidate countries.”
Compliant countries meet all the requirements of the EITT standard, while
candidate countries implement the EITI standard but do not yet meet all
the requirements. Liberia, Nigeria, Iraq and Cote d’Ivoire are examples of
compliant countries, while Afghanistan is a candidate country. In addition
to implementing countries, EITI recognises stakeholders. These are ‘sup-
porting’ countries, including the Netherlands and the United States, but
also NGOs, companies and international organisations. Relevant exam-
ples of NGOs include Global Witness, the Open Society Institute, Publish
What You Pay and Transparency International. Participating companies
include De Beers, BP, Shell and Tata Steel. Finally, international organ-
isations involved in EITI include the African and European Union, the
OECD, the IMF and the World Bank Group.

EITDs institutional structure is well-developed. EITI is governed by an
association, which is registered as a nonprofit organisation under Norwe-
gian law. Its governance structure is codified in Articles of Association.”!
The EITI Association comprises three permanent institutional bodies.
First, the EITT’s Members’ Meeting, consisting of personal representatives
of States, companies and civil society organisations.”? This is EITI’s gov-
erning body.”*> The second body is the EITI Board, which is the executive
body of the Association. The EITI Board consists of an independent Chair,
eight State members, six members from industry and five members from
civil society.”* The members of the Board are elected by the Members’
Meeting.”> The third institutional body is the EITI Secretariat, which

Transparency Initiative (EITI), are making significant progress in addressing the link
between extracted resources and conflict’

70 See http://eiti.org/countries. ! See the EITI Standard 2013, pp. 43-52.

72 Articles of Association, Articles 4, 8 and 9. As regards States’ representatives, these are
mostly civil servants or independent experts. There is no formal State representation in
the Members’ Meeting.

73 1bid., Article 8. 74 Tbid., Articles 4 and 10. 7> 1bid., Articles 9 and 10.
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supports the EITI Board in running the organisation.”® The Secretariat is
funded on a voluntary basis by supporting governments and participating
companies.’’

The well-developed institutional structure of the EITT Association, with
organs that can act independent of the Association’s members, is one of
the principal strengths of the initiative, since it effectively allows EITI to
perform its oversight function. It makes EITI less susceptible to inside
pressure from member countries.

8.3.4 Operation

States wishing to join EITI have to meet four registration requirements.
These include a public announcement of the State’s intention to imple-
ment EITI and the creation of a multistakeholder group at the national
level consisting of representatives from the private sector, civil society
and relevant government ministries to prepare and supervise the imple-
mentation of the EITI programme.’”® When States have satisfied these
requirements, they can apply to the EITI Board for admission as candi-
date countries. To ensure the participation of all the relevant actors in the
implementation process, the application cannot take place without the
full support of the multistakeholder group.

After admission as candidate countries, States have to meet yet another
set of minimum requirements before being accepted as full members or
‘compliant countries’.”” Among other things, all the relevant actors must
be included in the process of implementation, and all relevant companies
and government entities must submit reports which are based on accounts
audited to international standards.

Furthermore, governments and companies, including State-owned
companies, must comprehensively disclose all material payments and rev-
enues. These are published in an EITI report, drawn up by an independent
organisation. The report must be ‘comprehensible, actively promoted,
publicly accessible, and contribute to public debate’® One important
innovation in the 2013 Standard, compared to the 2011 EITI rules, is
that the reports must include contextual information about the extractive
industry in the EITI participant’s State.®! This information must include
details about the legal framework and fiscal regime, production data of the

76 Tbid., Articles 4 and 16. 77 1bid., Article 18. 78 EITI Standard 2013, p-11.
7 Tbid., p. 10. %0 Ibid., pp. 32-3, Requirement 6. 8! Ibid., pp. 21-5, Requirement 3.
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extractive industries, government involvement in extractive companies,
and the allocation of licences to extractive companies. The inclusion of
this requirement in the EITI 2013 Standard is an important step in rais-
ing public awareness, as contextual information about the sector enables
citizens to see the individual data from a broader perspective. The last
requirement of interest is that EITI implementation must be on a ‘stable,
sustainable footing’.82 However, the Standard does not elaborate on this
requirement.

Candidate countries must submit their first EITI reports within
18 months after their admission. After that, countries must report annu-
ally. However, in order to be accepted as EITI-compliant countries, can-
didate countries must take one final step. Within two and one-half years
after admission as candidates, countries must submit validation reports
to the EITT Board for approval. This is an external review that assesses
a country’s compliance with the EITI Principles and Criteria.®®> Again,
the process comprises a number of checks and balances: the validator is
selected by the EITI Secretariat from a list of accredited organisations
preapproved by the EITI Board, and the national multistakeholder group
must give its consent to the proposed validator.

The validation process has to be repeated every three years once a coun-
try has been accepted as compliant. The validation requirements, together
with the annual reporting procedure, ensure that States continue to com-
ply with the requirements after their recognition as compliant countries. If
the EITI Board considers at any given moment that a country has stopped
complying, it can take several measures, ranging from temporary sus-
pension from the process to the delisting of a State. At the moment only
one country has been suspended from the process, namely the Central
African Republic.®*

The effectiveness of EITI was subject to a review in 2011, undertaken
by an independent bureau.> However, the review report was based on
a very limited case study of three countries, Nigeria, Gabon and Mon-
golia. Moreover, the report showed mixed results. In all three countries,
reforms had been undertaken for the purpose of implementing the EITI

82 Ibid., p. 33.

85 For more details on the validation process, see the Validation Guide, included in the EITI
Standard 2013, pp. 35-9.

8 Status as of 1 October 2014. The CAR is suspended for not being able to implement EITI

as a result of the coup d’état in March 2013.

Scanteam, Evaluation of the Extractive Industries Transparency Initiative, May 2011,

available through http://eiti.org/files/2011-EITI-evaluation-report.pdf.
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Standard. However, there were important differences between the coun-
tries, notably with regard to the inclusiveness of the process and the
institutional structure put in place to ensure the proper implementation
of the process. Moreover, the report showed that the EITI process had
hardly had any impact on society, in the sense of creating more account-
ability in government administration or promoting development. Other
case studies on the Nigerian and Liberian EITI programmes have reached
similar conclusions.®

Joining EITI is regarded as an important step in creating a platform
for dialogue and for building trust in government institutions, but it does
not directly contribute to creating more accountability in government
administration. The 2013 review of the EITI requirements is specifically
intended to address these deficiencies, notably with the introduction
of the requirement to publish contextual information on the extractive
sector and by requiring more detailed information regarding individual
payments by companies to governments.

In conclusion, EITT’s most important functions so far have been to pro-
vide a framework for changes in the administration of natural resources
revenues, to create a level playing field for companies in the extractive
industries, and to create a platform for dialogue. However, when it comes
to bringing about changes in government administration in general, and
especially in fostering accountability and sustainable development, it has
not yet generated any tangible results. As a tool for conflict prevention and
resolution, EITTs role is therefore limited to improving the basic structure
for resource governance, while it is not sufficiently equipped to eliminate
grievances over resource distribution and to promote sustainable peace.

8.3.5 International recognition of the initiative

Although the launch of EITI had been announced in 2002, it was not
until 2009 that it became fully operational. Since then, it has steadily
been gaining support. Early support for EITI was voiced by the leaders
of the G8, who referred to the importance of the initiative for increasing
transparency in the extractive industries in all their declarations since
2007. In their most recent declaration, adopted at the 2013 summit

86 See Ocheje, “The Extractive Industries Transparency Initiative (EITI)’ on Nigeria, pp.
222-39; and Rich and Warner, ‘Addressing the Roots of Liberia’s Conflict through the
Extractive Industries Transparency Initiative’ on Liberia, pp. 201-9.
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held in Northern Ireland, the G8 expressly encouraged countries to join
EITLY

Furthermore, several international organisations participate directly in
the initiative, including the African and European Unions, the IMF, the
World Bank and the OECD. It is relevant to note that the World Bank
administers EITT’s so-called Multi-Donor Trust Fund, which provides
technical and financial assistance to implementing States.®® In addition,
the OECD has integrated EITI into its own policy tools, such as its Due
Diligence Guidance, examined in the following section.®” The Interna-
tional Conference on the Great Lakes Region also endorsed EITI in its
Lusaka Declaration of 15 December 2010 as one of six tools developed to
curb the illegal exploitation of natural resources.”

EITI has encouraged the implementation of disclosure requirements
for the extractive industries in the national legislations of several States,
including those where major extractive companies are located. The United
States, for example, has included a section in its Dodd—Frank Wall Street
Reform and Consumer Protection Act, which requires oil, gas and mining
companies listed on Wall Street to include in their annual report infor-
mation relating to any payment made by the company or any of its sub-
sidiaries to a government for the purpose of the commercial development
of oil, natural gas, or minerals.”® This legislation affects all companies
listed on the American stock market, including foreign companies such
as BP and Shell.

Similarly, the European Union has amended its 2004 Transparency
Directive and 1978 and 1983 Accounting Directives to introduce manda-
tory disclosure requirements in EU legislation. Under the new Directives,
both extractive and timber companies must publicly disclose their tax
and revenue payments to governments worldwide.”” The EU legislation

87 38,2013 Lough Erne G8 Leaders’ Communiqué, 18 June 2013, paras. 34-9.

8 See the Memorandum of Understanding between the MDTF and the EITI International
Secretariat of 20 March 2008, available through http://eiti.org.

8 OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-
Affected and High-Risk Areas, OECD Publishing (2011), p. 24.

% Declaration of the ICGLR Special Summit to Fight Illegal Exploitation of Natural

Resources in the Great Lakes Region, Lusaka, 15 December 2010, especially para. 2.

Dodd-Frank Wall Street Reform and Consumer Protection Act, H. R. 4173, 21 July 2010,

Sect. 1504.

Directive 2013/50/EU of the European Parliament and of the Council of 22 October 2013

amending Directive 2004/109/EC of the European Parliament and of the Council on the

Harmonisation of Transparency Requirements in Relation to Information about Issuers

Whose Securities Are Admitted to Trading on a Regulated Market, Article 6; and Directive

9

9

o

Downloaded from http:/www.cambridge.org/core. National Library of the Philippines, on 03 Nov 2016 at 07:14:48, subject to the Cambridge Core
terms of use, available at http:/www.cambridge.org/core/terms. http://dx.doi.org/10.1017/CB0O9781316145425.013


http:/www.cambridge.org/core/terms
http://dx.doi.org/10.1017/CBO9781316145425.013
http:/www.cambridge.org/core

EXTRACTIVE INDUSTRIES TRANSPARENCY INITIATIVE 391

goes beyond Section 1504 of the Dodd—Frank Act in two respects. First,
unlike the Dodd-Frank Act, the EU legislation applies to timber compa-
nies as well. In addition, unlike the Dodd-Frank Act, which applies only
to companies listed on the stock market, the EU proposals apply both
to companies listed on the European stock markets and to large unlisted
companies.”

Furthermore, the UN’s principal organs have expressed their support
for EITI. In a resolution on strengthening transparency in industries, the
UN General Assembly emphasised that permanent sovereignty over nat-
ural resources must be exercised in the interests of national development
and the well-being of the people of the State concerned.” It is in this
context that the General Assembly encouraged the international commu-
nity ‘to strengthen, as appropriate, upon request, the capacity of States
endowed with natural resources, especially those emerging from conflict
situations’ and that it noted ‘the efforts of countries that are participating
in all relevant voluntary initiatives to improve transparency and account-
ability in industries, including in the Extractive Industries Transparency
Initiative in the extractive sector’”

Similarly, the Security Council has expressed its support for EITI,
both in a general fashion and in the specific case of Liberia.”® In its
Presidential Statement of 25 June 2007, the Security Council recog-
nised the role of voluntary initiatives aimed at improving revenue trans-
parency, such as EITI, in ensuring that natural resources become an
engine for sustainable development.”” In addition, in Resolution 1854

2013/34/EU of the European Parliament and of the Council of 26 June 2013 on the Annual

Financial Statements, Consolidated Financial Statements and Related Reports of Certain

Types of Undertakings, Amending Directive 2006/43/EC of the European Parliament and

of the Council and Repealing Council Directives 78/660/EEC and 83/349/EEC Text with

EEA Relevance, Articles 41-8. Oil, gas, mining and forestry companies are required to

disclose their payments to governments not only country by country, but also on a project-

to-project basis. Furthermore, it has set a relatively low threshold by requiring disclosure

of all payments of €100,000 and over.

Large companies are those that exceed two of the following three criteria: annual turnover

of €40 million, total assets €20 million and employees 250. An important consequence of

bringing large unlisted companies under the directive is that State-owned companies also

fall under the directives.

9 UNGA Resolution 62/274 of 11 September 2008, para. 4 of the preamble.

95 UNGA Resolution 62/274 of 11 September 2008, especially paras. 3 and 4.

% See the Statement by the President of the Security Council of 25 June 2007, UN Doc.
S/PRST/2007/22, p. 2; and UNSC Resolution 1854 (2008), para. 5 of the preamble.

97 UNSC Presidential Statement on Natural Resources and Conflict, UN Doc. S/PRST/
2007/22, 25 June 2007, para. 9.
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(2008) concerning Liberia the Security Council expressed its support
for Liberia’s decision to take part in EITT and encouraged ‘Liberia’s
continued progress in implementing their EITT work plan to improve
revenue transparency’.”®

Nevertheless, it should be noted that the Security Council has never
made use of the initiative to support its sanctions regimes, as it did with
the Kimberley Process. This is remarkable, as there have been several
cases where the Security Council had the occasion to do so. The first
example concerns the conflict in Cote d’Ivoire, where revenues from
natural resources were used by both sides to the conflict in order to
acquire arms in contravention of the embargo.”

The second example concerns the situation in the DR Congo. In its
Resolution 2053 (2012), the Security Council encouraged the Congolese
Government ‘to further increase transparency in the administration of
contracts for mining rights and the collection and accounting for taxes’.!%
These recommendations were made in connection with broader efforts to
stop the trade in conflict resources from the DR Congo and to restore gov-
ernance over the natural resources sectors. However, the Security Council
did not refer to EITI as a tool to help the Congolese government to increase
the transparency of its administration. Therefore, the support for EITI
expressed by the Security Council is not unequivocal.

The hesitancy of the Security Council to embrace an initiative such
as EITI can be linked to the diverging views of members of the UN
Security Council with regard to the role of the UN Security Council
in preventing armed conflicts. EITI is primarily an initiative aimed at
improving public management of natural resources, and in this way helps
to eliminate some of the root causes of armed conflict. An open debate
held in the Security Council on the topic of ‘Conflict prevention and
natural resources’ on 19 June 2013 revealed that many countries support

98 UNSC Resolution 1854 (2008), para. 5 of the preamble.

% See, e.g., the Midterm Report of the Group of Experts Submitted in Accordance with
Paragraph 11 of Security Council Resolution 1842 (2008) of 8 April 2009, UN Doc.
§/2009/188, paras. 61-72; Final Report of the Group of Experts Submitted in Accordance
with Paragraph 11 of Security Council Resolution 1842 (2008) of 9 October 2009, UN
Doc. §/2009/521, paras. 171-210; Final Report of the Group of Experts Submitted in
Accordance with Paragraph 12 of Security Council Resolution 1893 (2009) of 27 April
2011, UN Doc. §/2011/271, paras. 118-219. The indications of the Group of Experts were
confirmed after the conflict had ended. See Final Report of the Group of Experts on Cote
d’Ivoire, Prepared in Accordance with Paragraph 14 of Security Council Resolution 1980
(2011), UN Doc. 8/2012/196, paras. 92—100.

100 UNSC Resolution 2053 (2012), especially para. 25.
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a stronger role for the Security Council in addressing the root causes
of armed conflict. France, for example, emphasised the responsibility of
the Security Council ‘to encourage initiatives that ensure proper, lasting
and responsible management’ of natural resources. In France’s view, the
Security Council ‘must support measures that can establish the basis
for lasting peace’!?! France explicitly referred to EITI as one of those
measures, which, according to it, ‘has as a goal to ensure that [natural]
resources serve development and not fuel ongoing conflicts’.!%?

At the same time, Russia opposed strengthening the role of the UN
Security Council. In Russia’s view, the Security Council can adopt sanc-
tions ‘only in the case of specific violators whose actions fuel hotspots
of instability. Such measures should be introduced on the basis of the
Charter of the United Nations, be targeted in nature and take account
of the negative humanitarian consequences thereof for the popula-
tion as a whole’ Russia also emphasised the danger of ‘attempts to
introduce automaticity in the sanctions mechanisms or to introduce,
through the Security Council and not in line with its mandate, quasi-
sanction instruments by broadening the practice of the certification of raw
materials’!'%?

It is this difference of opinion of the permanent members of the
UN Security Council with respect to the role of the Security Council
in addressing the root causes of armed conflict which to a large extent
explains the Council’s position with respect to EITI. During the open
debate, many delegations emphasised the significance of EITI in pre-
venting armed conflicts involving natural resources. However, the debate
also reveals that opinions diverge as to the role of the Security Council
in promoting EITI as part of its sanctions mechanisms. This is unfor-
tunate, because instruments such as EITI can and do make a valuable
contribution to preventing a relapse into armed conflict.

8.3.6 Appraisal of the initiative

EITI is an initiative based on voluntary participation and States decide
for themselves whether they are willing to participate. However, as soon
as a State has decided to implement EITI, it has to satisfy a large number
of compulsory requirements, both before joining and after admission.

101 United Nations Security Council, Open Debate on Conflict Prevention and Natural
Resources, UN Doc. S/PV.6982, p. 13.
102 Tbid. 1% Ibid., p. 16.
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These requirements may not be legally binding, but compliance is essential
for participation in the initiative. Furthermore, States that do not — or
no longer — satisfy the criteria can lose their membership. One of the
major strengths of the initiative lies in its system for the verification of
compliance with the EITI requirements. Compliance is verified with an
independent third party audit and the process is supervised by the EITI
Board.

However, the initiative also has some weaknesses; for example, it relies
exclusively on national reporting. EITI therefore relies completely on
national multistakeholder groups to provide reliable information con-
cerning both government revenues and company payments. Even the
validation process cannot guarantee that the information that is provided
is wholly accurate. This weakness could be partly remedied by requiring
governments and companies to report directly to EITI.

Furthermore, EITI has so far not been able to improve accountability
in government administration. However, the evaluation reports predate
the 2013 adaptation of the EITI requirements. Previous EITT Standards
did not include any requirements regarding the distribution of revenues
from the extractive sectors. The focus of the initiative was one-sided, in the
sense that it dealt only with resources revenues and not with issues relating
to the expenditure of revenues from the extractive sector. This meant that
EITI could be instrumental only in showing where the money came from,
but not what it was spent on. The 2013 EITT Standard, on the other hand,
does include requirements related to the distribution of revenues from the
extractive industries. Requirement 3.7, in particular, determines that the
EITI Report ‘should indicate which extractive industry revenues, whether
cash or in-kind, are recorded in the national budget. Where revenues
are not recorded in the national budget, the allocation of these revenues
must be explained’. Although framed as a recommendation rather than
as a mandatory requirement, the inclusion of a reporting requirement
for revenue expenditure is encouraging. Broadening the scope of EITI
to mandatory public expenditure reporting does not seem to be a viable
option, as this would mean that States would have to accept a third
party audit on their expenditure. This could be a bridge too far for many
countries participating in the initiative.

In conclusion, EITI is the only global initiative that specifically
addresses problems related to public administration in the extrac-
tive industry. This makes it an important tool for the prevention
and resolution of armed conflicts which have grievances over natural
resources among their root causes. EITT has successfully highlighted the
importance of transparent and accountable public administration in a
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sector that is of great economic importance to many developing coun-
tries, including developing countries emerging from armed conflict. The
subsequent adoption of national and regional legislation to address these
issues attests to EITD’s success in this respect.

At the same time, the adoption of the US Dodd—Frank Act and the
revision of the European Transparency Directives, each with its own stan-
dards and modes of operation, also present a risk of the duplication of
efforts. Therefore, there is a clear need to develop a single global report-
ing standard for the extractive industries, which was also recognised by
the G8 at its 2013 Summit. In their final declaration, the leaders of the
G8 committed themselves to ‘raise global standards for extractives trans-
parency and make progress towards common global reporting standards,
both for countries with significant domestic extractive industries and the
home countries of large multinational extractives corporations’'®* EITI
should play an important role in the implementation of these commit-
ments. As the initiative brings together all the relevant actors and has a
well-developed institutional structure, it constitutes a convenient forum
for the synchronisation of further international action, both in relation to
improving the governance of natural resources in general and, specifically,
as part of post-conflict reconstruction efforts. Its primary role in improv-
ing resource transparency in conflict-affected States has been expressly
acknowledged in specific instruments. Amongst these are the Lusaka
Declaration of the International Conference on the Great Lakes Region,
referred to above, and the OECD Due Diligence Guidance for Responsible
Supply Chains of Minerals from Conflict-Affected and High-Risk Areas,
examined next.

8.4 OECD Due Diligence Guidance for Responsible Supply Chains
of Minerals from Conflict-Affected and High-Risk Areas

8.4.1 Context

The OECD Due Diligence Guidance is a voluntary code of conduct for
companies in the minerals sector that either import from or operate in
conflict-affected or otherwise politically unstable regions. The Guidance
refers to ‘high-risk areas’, which are characterised by the presence of
widespread violence or other risks of harm to people.!?® Theyinclude areas

104 38,2013 Lough Erne G8 Leaders’ Communiqué, 18 June 2013, para. 36.
105 See the OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from
Conflict-Affected and High-Risk Areas, OECD Publishing (2013), p. 13.
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of political instability or repression, institutional weakness, insecurity,
collapse of civil infrastructure and widespread violence.!

In other words, the OECD Due Diligence Guidance applies both to
companies operating in States where there is ongoing armed conflict and
to companies operating in fragile States. Thus the Guidance is a tool to
address not only the responsibility of companies for fuelling conflicts
but also their responsibility in other situations where gross human rights
violations occur.

The Guidance elaborates on earlier OECD initiatives in the context
of the OECD Declaration on International Investment and Multilateral
Enterprises. These initiatives include in particular the OECD Guide-
lines for Multinational Enterprises and the OECD Risk Awareness Tool
for Multinational Enterprises in Weak Governance Zones.!%” The 2011
revision of the OECD Guidelines for Multinational Enterprises includes
general due diligence requirements for all companies adhering to the
OECD Guidelines.!”® The OECD Due Diligence Guidance develops these
requirements specifically for some of the minerals that have contributed
most to contemporary armed conflicts. These are tin, tantalum, tungsten
and gold (3TG).

The OECD Due Diligence Guidance was developed to address the
responsibility of corporations with respect to trade in conflict miner-
als, in particular from the DR Congo. In 2009, the Security Council
mandated the Group of Experts on the DR Congo to draw up guide-
lines for the exercise of due diligence by importers, processing industries
and consumers of mineral products from the DR Congo, taking advan-
tage of work carried out in other forums.!” To implement this resolu-
tion, the Group of Experts turned to the OECD, member States of the
International Conference on the Great Lakes Region, industry and civil
society. This collaboration resulted in two instruments: the OECD Due
Diligence Guidance as a general tool for companies in the minerals sector

106 OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-

Affected and High-Risk Areas, OECD Publishing (2013), p. 13.

For a discussion of the OECD Guidelines for Multinational Enterprises, see, e.g., Cerni,

Human Rights Law and Business, pp. 184-207. For a discussion of the 2011 update of

the guidelines, from the same author, see ‘The 2011 Update of the OECD Guidelines for

Multinational Enterprises’.

Ibid. for a discussion of these requirements.

109 UNSC Resolution 1896 (2009), especially para. 7. The UN Security Council thus implicitly
referred to the work undertaken by the OECD, in particular the 2006 Risk Awareness
Tool for Multinational Enterprises in Weak Governance Zones; and by the International
Conference on the Great Lakes Region, in particular to its 2006 Protocol Against the
Illegal Exploitation of Natural Resources and related initiatives.

107
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operating in conflict-affected or high-risk regions, and a more specific
set of guidelines to address the problem of conflict minerals originating
from the DR Congo, which was presented to the Security Council by the
Group of Experts.

The OECD Council endorsed the Guidance with a recommendation
that members and nonmembers adherent to the Declaration on Invest-
ment and Multilateral Enterprises ‘actively promote the observance of the
Guidance by companies), that they ‘take measures to actively support the
integration into corporate management systems’ of the framework, and
that they ‘ensure the widest possible dissemination of the Guidance and
its active use by other stakeholders including professional associations,
financial institutions, and civil society organiza’cions’.110 Furthermore,
the OECD Council instructed the Investment Committee and the Devel-
opment Assistance Committee to monitor the implementation of the
recommendation.!!!

8.4.2  Scope and objectives of the initiative

The aim of the Guidance is to ensure that companies procuring minerals
from conflict-affected and high-risk areas ‘respect human rights, avoid
contributing to conflict and successfully contribute to sustainable, equi-
table and effective development’.}!? The Guidance provides a framework
for these companies to help them assess the risk of their activities con-
tributing to armed conflict or human rights abuses. Companies are to
observe ‘due diligence’, defined as ‘an on-going, proactive and reactive
process through which companies can ensure that they respect human
rights and do not contribute to conflict’!’® The due diligence framework
applies to companies throughout the mineral supply chain, from the
extraction of the minerals to their incorporation into the final consumer
product.'* The Guidance currently covers tin, tantalum and tungsten,
including their ores or mineral derivatives, as well as gold sources.!”

110" See the Recommendation of the OECD Council on Due Diligence Guidance for Respon-

sible Supply Chains of Minerals from Conflict-Affected and High-Risk Areas, adopted

on 25 May 2011 (amended on 17 July 2012), Doc. C(2012)93, especially paras. 1-3.

Ibid., especially para. 5. 12 Ibid., especially para. 1.

113 OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-
Affected and High-Risk Areas, OECD Publishing (2013), p. 13.

114 OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-

Affected and High-Risk Areas, OECD Publishing (2013), p. 14.

Recommendation of the OECD Council on Due Diligence Guidance for Responsible

Supply Chains of Minerals from Conflict-Affected and High-Risk Areas, adopted on 25

May 2011 (amended on 17 July 2012), Doc. C(2012)93.
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The framework for due diligence aims to provide practical guidance to
companies to help them assess the risks of their activities contributing
to armed conflict or human rights violations and find adequate responses
to eliminate these risks. This raises important questions regarding the
nature of the risks the OECD Guidance aims to address. The OECD Guid-
ance incorporates a Model Supply Chain Policy which sets out principles
and standards for responsible mineral sourcing.!'® Companies adhering
to the OECD Guidance must ensure that their own supply chain policies
are consistent with the standards set out in this model. A discussion of the
principles and standards set out in the Model Supply Chain Policy helps
to gain a proper understanding of the OECD’s definition of responsible
mineral sourcing.

First of all, the Model Supply Chain Policy determines that companies
‘sourcing from, or operating in conflict-affected and high-risk areas are
not to tolerate nor by any means profit from, contribute to, assist with
or facilitate the commission by any party’ of serious abuses associated
with the extraction, transport or trade in minerals. The first paragraph
of the Model Supply Chain Policy identifies the following serious abuses:
any forms of torture, cruel, inhuman or degrading treatment, any forms
of forced or compulsory labour, the worst forms of child labour, other
gross human rights violations and abuses such as widespread sexual vio-
lence, war crimes or other serious violations of IHL, and crimes against
humanity or genocide.

In other words, the Model Supply Chain Policy requires companies
engaged in the minerals sector in fragile States to ensure that neither they
nor their business partners are in any way involved in the violation of
fundamental human rights or the commission of international crimes.
Thus the Model Supply Chain Policy sets a very high standard. It is
also interesting to note that the Guidance does not require companies to
respect relevant conventions, although it specifically refers to particular
conventions and also uses legal terminology. It explicitly refers to the
ILO Convention on the Worst Forms of Child Labour and uses the ILO’s
definition of forced and compulsory labour.!'” In addition, it uses such

116 Model Supply Chain Policy for a Responsible Global Supply Chain of Minerals from
Conflict-Affected and High-Risk Areas, OECD Due Diligence Guidance for Responsible
Supply Chains of Minerals from Conflict-Affected and High-Risk Areas, OECD Publishing
(2013), Annex II.

117 TLO Convention No. 182 on the Worst Forms of Child Labour, concluded on 17 June
1999, 2133 UNTS 161; ILO Convention No. 29 Concerning Forced or Compulsory Labour,
concluded on 28 June 1930, 39 UNTS 55.
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legal terms as ‘war crimes’ or ‘other serious violations of international
humanitarian law’, ‘crimes against humanity’ and ‘genocide’

The second form of irresponsible mineral sourcing that the OECD
Guidance seeks to prevent is the provision of support to non-State armed
groups or public or private security forces that illegally control mining
sites. In this respect, the Model Supply Chain Policy requires compa-
nies not to tolerate any direct or indirect support of non-State armed
groups or of public or private security forces through the extraction,
transport, trade, handling or export of minerals. Direct or indirect sup-
port is defined broadly to include not only the procurement of minerals
themselves, but also any indirect payments to such groups (e.g., by pay-
ing them illegal taxes) and providing them with logistical assistance or
equipment.

In other words, the OECD Guidance seeks to prevent the involvement
of companies in the trade in conflict minerals. It is interesting to note that
the Guidance not only targets non-State armed groups, but also other
actors such as mercenaries, private security companies and members of
the national army involved in illegal mining. In this way, the Guidance
aims to cover situations such as that in the DR Congo, where criminal
bands in the national army are involved in illegal mining.''®

Finally, the Model Supply Chain Policy requires companies to refrain
from engaging in bribery or fraudulent misrepresentation of the origin
of minerals. They must support efforts to eliminate money laundering
and they must ensure that all taxes, fees and royalties related to mineral
extraction, trade and export are paid to the government and disclosed in
accordance with the EITI principles.

In this way, the OECD Guidance seeks to prevent illegal taxation in
all its forms by non-State armed groups and criminal bands in conflict-
affected and high-risk areas. This was a major issue in several of the
conflicts discussed in this book. The conflict in Cote d’Ivoire is a good
example. The Group of Experts on Cote d’Ivoire uncovered the existence
of parallel taxation systems in that country, operated by the opposition
forces.!!? A second point of interest is the reliance of the OECD Guidance
on EITI as a means to ensure that taxes, fees and royalties paid to the

118 Final Report of the Group of Experts on the Democratic Republic of the Congo Prepared
Pursuant to Paragraph 6 of Security Council Resolution 1896 (2009), UN Doc. $/2010/596
of 29 November 2010, pp. 47-76.

119 Final Report of the Group of Experts on Cote d’Ivoire, Prepared in Accordance with
Paragraph 14 of Security Council Resolution 1980 (2011), UN Doc. $/2012/196, paras.
92-110.
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government are accounted for. This can be seen as a form of direct support
for EITI.

It can be concluded from the above that the OECD has opted for a very
broad definition of ‘responsible supply chains of minerals’ The responsi-
bility of mineral companies is not limited to their role in fuelling armed
conflicts. The OECD Guidance also seeks to address the broader respon-
sibility of mineral companies and their policies on society in conflict-
affected and high-risk areas, in particular with the provisions on serious
abuses and bribery.

However, at the same time, the OECD Guidance sets a very high stan-
dard with regard to abuses in the minerals sector that are not directly
related to the issue of providing support to armed groups. For the Guid-
ance to become relevant, these abuses must be of a serious nature, in
the sense of amounting to complicity in the violation of fundamental
human rights and the commission of international crimes. Therefore, the
relevance of the Guidance is limited to addressing only the most serious
irregularities in the extractive sector. It is not an instrument that addresses
responsible business conduct in the extractive sector in a broad sense.

8.4.3  Participants and institutional structure

The OECD Due Diligence Guidance is part of a broader framework of
instruments adopted by the OECD in relation to the (revised) OECD
Declaration on International Investment and Multinational Enterprises.
All OECD members, as well as nine nonmembers (Argentina, Brazil,
Colombia, Egypt, Latvia, Lithuania, Morocco, Peru and Romania), have
signed this declaration. For the purposes of the present study, it is relevant
to note that these countries do not include any African States.

The Guidelines for Multinational Enterprises are annexed to the Dec-
laration on International Investment and Multinational Enterprises.'?°
They contain recommendations on responsible business conduct for
multinational companies. Since 2011, the Guidelines have included
detailed recommendations on supply chain due diligence. Under the new
Guidelines, companies should ‘carry out risk-based due diligence. . . to
identify, prevent and mitigate actual and potential adverse impacts.. . . and
account for how these impacts are addressed’.!>! The impacts referred

120 OECD Guidelines for Multinational Enterprises, OECD Publishing, 2011 edition.
121 OECD Guidelines for Multinational Enterprises, OECD Publishing, 2011 edition, Chap.
II, para. A 10.
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to in the Guidelines include both adverse impacts caused by a
company’s own activities and adverse impacts caused by their business
relations.!??

In addition to this general due diligence requirement, companies must
also carry out human rights due diligence in relation to their own activities
and those of their business partners.!?* These requirements were inserted
in response to the ‘Protect, Respect and Remedy Framework for Business
and Human Rights’, developed by John Ruggie, the Special Representative
of the Secretary-General on the issue of human rights and transnational
corporations and other business enterprises.'?* This framework formu-
lates human rights standards for companies. Guiding Principle 17, which
sets out a human rights due diligence standard, is particularly relevant in
this respect.!?®

It is also relevant to note that States adhering to the Guidelines for
Multinational Enterprises must set up so-called National Contact Points
(NCPs). The role of the NCPs is to increase the effectiveness of the

122 OECD Guidelines for Multinational Enterprisess, OECD Publishing, 2011 edition,
Chap. II, paras. A 11-12. The OECD Official Commentary to these Guidelines define
business relationships as including ‘relationships with business partners, entities in the
supply chain and any other non-State or State entities directly linked to its business
operations, products or services. OECD Guidelines for Multinational Enterprises, OECD
Publishing, 2011 edition, p. 23.

122 OECD Guidelines for Multinational Enterprises, OECD Publishing, 2011 edition,

Chap. IV, paras. 2, 3 and 5.

This framework has been developed on the initiative of the UN Human Rights Council

(then: Commission) in order to improve corporate responsibility for the protection of

human rights. It was subsequently endorsed by the Human Rights Council. Also see

the Report on the ‘Protect, Respect and Remedy Framework for Business and Human

Rights’ by John Ruggie, the Special Representative of the Secretary-General on the issue

of human rights and transnational corporations and other business enterprises, UN Doc.

A/HRC/8/5, 7 April 2008. See also the Report on the Guiding Principles on Business

and Human Rights: Implementing the United Nations ‘Protect, Respect and Remedy’

Framework, UN Doc. A/HRC/17/31, 21 March 2011.

Guiding Principle 17 states, ‘In order to identify, prevent, mitigate and account for how

they address their adverse human rights impacts, business enterprises should carry out

human rights due diligence. The process should include assessing actual and potential
human rights impacts, integrating and acting upon the findings, tracking responses, and
communicating how impacts are addressed. Human rights due diligence:

(a) Should cover adverse human rights impacts that the business enterprise may cause
or contribute to through its own activities, or which may be directly linked to its
operations, products or services by its business relationships;

(b) Will vary in complexity with the size of the business enterprise, the risk of severe
human rights impacts, and the nature and context of its operations;

(c) Should be ongoing, recognizing that the human rights risks may change over time
as the business enterprise’s operations and operating context evolve’.

124

125
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Guidelines, for example, by resolving issues that arise in relation to
the implementation of the Guidelines.!?® These issues can be raised by
all the interested parties, including worker organisations and NGOs.!?’
Although the NCPs cannot take binding decisions, the dispute resolution
mechanism has proved to be a valuable resource for NGOs challenging
the human rights policies of individual companies.

As the Due Diligence Guidance was a specific result of the general
due diligence requirements set out in the Guidelines for Multinational
Enterprises, its implementation is subject to the same institutional struc-
ture. This means that the dispute resolution mechanism set up under
the Guidelines is also able to address alleged violations of the Due Dili-
gence Guidance. This is a promising possibility for challenging the supply
chain policies of mineral companies operating in conflict regions. In the
2000 version of the Guidelines, several complaints had already been filed
against mineral trading companies operating in the DR Congo.'?® These
complaints were triggered by a report of the Panel of Experts on the Ille-
gal Exploitation of Natural Resources and Other Forms of Wealth of the
Democratic Republic of the Congo on business enterprises considered by
the Panel to be in violation of the OECD Guidelines for Multinational
Enterprises.'?’

Most of these complaints alleged that the company had failed to observe
sufficient due diligence in the supply chain. Despite the rudimentary pro-
vision of the 2000 version of the Guidelines on supply chain due dili-
gence, stating merely that ‘[e]nterprises should encourage, where practi-
cable, business partners, including suppliers and sub-contractors, to apply
principles of corporate conduct compatible with the Guidelines’,'*° some
of the cases brought before NCPs have been quite successful.

One of these complaints related to the practices of Afrimex, a British
mineral trading company operating in the DR Congo. The complaint
brought to the British NCP by Global Witness accused Afrimex of

126 OECD Guidelines for Multinational Enterprises, OECD Publishing, 2011 edition, p. 68,
Sect. I(1).

127 OECD Guidelines for Multinational Enterprises, OECD Publishing, 2011 edition, p. 72,
Sect. C.

128 See, e.g., Global Witnessv. Afrimex (filed on 20 February 2007); 11.11.11 et al v. Cogecom
(filed on 24 November 2004); 11.11.11 et al. v. Nami Gems (filed on 24 November 2004);
RAID . Das Air (filed on 28 June 2004); and NiZA et al. v. CPH (filed on 3 July 2003).

129 Final Report of the Panel of Experts on the Illegal Exploitation of Natural Resources and
Other Forms of Wealth of the Democratic Republic of the Congo, UN Doc. §/2002/1146,
Annex III.

130 OECD Guidelines for Multinational Enterprises, OECD Publishing, 2000 edition,
Chap. II, para. I L.10.
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paying taxes to rebel forces in the DR Congo and of practising in-
sufficient due diligence in the supply chain, sourcing minerals from mines
that use child and forced labour. According to the NCP, Afrimex failed
to fulfil the due diligence requirements in two ways. In the first place,
the NCP concluded that the reliance of Afrimex on statements by its
suppliers on the origin of the minerals purchased by Afrimex did not
reflect sufficient due diligence.!*! Second, Afrimex practised insufficient
due diligence in the supply chain, because it ‘did not take steps to influ-
ence the supply chain and to explore options with its suppliers exploring
methods to ascertain how minerals could be sourced from mines that do
not use child or forced labour or with better health and safety’.!*

The UK National Contact Point applied the Guidelines in a very
forward-looking way in the Afrimex case, taking into account new devel-
opments in corporate responsibility for human rights abuses emanating
from the Protect, Respect and Remedy Framework developed by John
Ruggie, Special Representative of the Secretary-General on the issue of
human rights and transnational corporations and other business enter-
prises. The implementation of this framework in the 2011 version of the
Guidelines for Multinational Enterprises will hopefully raise the aware-
ness of both companies and implementing States about the responsibility
of companies to carefully assess the risks of their activities contributing to
armed conflict or human rights abuses. Furthermore, it is to be expected
that when assessing whether companies in the extractive sector have sat-
isfied the due diligence requirements of the 2011 Guidelines, National
Contact Points will turn to the Due Diligence Guidance for more specific
indications.

8.4.4 Operation

The OECD Due Diligence Guidance was developed to ensure that com-
panies procuring minerals from conflict-affected and high-risk areas
‘respect human rights, avoid contributing to conflict and successfully
contribute to sustainable, equitable and effective development’.!*> The

11 Final Statement by the UK National Contact Point for the OECD Guidelines for Multi-
national Enterprises: Afrimex (UK) LTD, Summary of NCP Decision, 28 August 2008,
para. 51.

132 Final Statement by the UK National Contact Point for the OECD Guidelines for Multi-

national Enterprises: Afrimex (UK) LTD, Summary of NCP Decision, 28 August 2008,

para. 62.

Recommendation of the OECD Council on Due Diligence for Responsible Supply Chains

of Minerals from Conflict-Affected and High-Risk Areas, adopted on 25 May 2011,

para. 17.

133
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Guidance attempts to realise these objectives by introducing transparency
and accountability into the minerals supply chain. It does so predomi-
nantly by using two main tools. The first involves putting in place mecha-
nisms to ensure that “downstream companies’, referring to companies in
the supply chain from smelters/refiners to retailers, obtain information
from their suppliers about the origin of the minerals purchased by them
and that “upstream companies”, referring to companies in the supply
chain from the mine to smelters/refiners, provide such information to
their business partners.!** The second concerns requiring independent
audits from companies in order to ensure the credibility of the infor-
mation relied on by downstream companies, as well as the information
provided to them by upstream companies.

The OECD Guidance is based on a five-step approach to due diligence.
The basic components of the five-step approach are the establishment of
strong company management systems, the identification and assessment
of supply chain risks, the design and implementation of strategies to
respond to identified risks, the performance of independent third-party
audits and annual reporting on supply chain due diligence.

Therefore, the approach focuses on the management of risks associated
with business transactions in the mineral and gold sectors. The Guidance
provides individual companies with the tools to reduce the risks of their
business practices contributing to armed conflict and other forms of vio-
lence. To ensure the proper implementation of the due diligence policies,
the approach has also built in some safeguards. These consist of inde-
pendent third-party audits and disclosure requirements, which permit
business partners, as well as the general public, to verify the company’s
mineral policies.

The OECD has also developed two separate supplements which provide
specific guidance to companies on how to implement the five steps in
their particular sectors, as referred to earlier. One supplement focuses on
supply chain due diligence for companies trading in tin, tantalum and
tungsten, while the other focuses on gold. The two supplements make
a distinction between upstream and downstream companies. Specific
recommendations apply to these categories of companies. Neither of
the supplements applies to small-scale mining by individuals, informal
working groups or communities.

134 For these definitions, see the OECD Due Diligence Guidance for Responsible Supply Chains
of Minerals from Conflict-Affected and High-Risk Areas, Supplement on Tin, Tantalum and
Tungsten and Supplement on Gold, OECD Publishing (2013).
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Both supplements require companies to review their sourcing prac-
tices in advance in order to determine whether the Guidance applies
to them. The supplement on tin, tantalum and tungsten contains a set
of ‘red flags’ triggering the due diligence standards and processes con-
tained in the Guidance. Red flags apply to certain locations of mineral
origin or transit (minerals originating from or transported via a conflict-
affected or high-risk area, minerals that are alleged to originate from a
country with very low production levels of the mineral concerned, and
minerals that are alleged to originate from a known transit country)
and to particular suppliers (suppliers with ties to companies operating
in one of the red flag locations, the suppliers or their business partners
who are known to have recently sourced minerals from a red flag loca-
tion). If one of these red flags applies or if a company cannot determine
whether this is the case, it should proceed with the implementation of the
Guidance.

The supplement on gold does not contain such a red flag system. To
determine whether they actually or potentially source gold from conflict-
affected and high-risk areas, all companies in this sector should imme-
diately start carrying out the first steps of the process. These involve
establishing strong management systems and identifying and assessing
risks in the supply chain.!*> One important first step in this respect is
the adoption of a supply chain policy, consistent with the Model Sup-
ply Chain Policy discussed above. The objective of this policy is to set
forth common principles and standards against which the company can
assess its own policies, as well as the activities and relationships of its
suppliers.!3®

8.4.5 International recognition of the initiative

The OECD Due Diligence Guidance has had extensive backup from the
international community. As mentioned previously, both the Interna-
tional Conference on the Great Lakes Region and the UN Group of
Experts on the Democratic Republic of Congo were involved in drafting
the guidelines. This cooperation resulted in the development of mutually
supporting initiatives.

135 OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-
Affected and High-Risk Areas, Supplement on Gold, OECD Publishing (2013).

136 Supplement on Tin, Tantalum and Tungsten, Step 1 (A); Supplement on Gold, Step 1,
Sect. 1(A).
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First, the International Conference on the Great Lakes Region endorsed
the OECD Due Diligence Guidance in its Lusaka Declaration and directed
its Secretariat to integrate the processes and standards of the OECD
Guidance in the six tools of the Regional Initiative against the Illegal
Exploitation of Natural Resources.!*” Second, the Group of Experts on
the DR Congo developed a set of due diligence guidelines specifically
for minerals originating from the DR Congo, which relies on the OECD
Guidance. This was acknowledged by the Group of Experts, which rec-
ommended in its final report of 2010 ‘that relevant individuals and enti-
ties refer to the OECD guidance for further details on due diligence
requirements’.!#

The Security Council also expressed support for the OECD Guidance,
both directly and indirectly, on several occasions. Most importantly, it did
so by endorsing the Group of Experts Guidelines for the DR Congo. More
specifically, the Security Council mandated that the exercise of due dili-
gence by a company be taken into account when the DR Congo Sanctions
Committee decided whether to place it on the sanctionslist. In this respect,
the Security Council specifically referred to the guidelines developed
by the Group of Experts or ‘equivalent guidelines’ as a means of appraising
the exercise of due diligence by companies.!* The five-step approach to
due diligence examined above is essential to the Security Council in this
respect. Thus, at least in relation to the DR Congo, the Security Council
expressed strong support for the approach to due diligence set out in the
OECD Guidance. In its Resolution 2101 (2013) in relation to the situation
in Cote d’Ivoire, the UN Security Council confirmed its support for the
OECD Guidance. In this resolution it expressly encouraged the govern-
ment of Cote d’Ivoire to participate in the OECD-hosted implementation
programme with regard to the due diligence guidelines for responsible
supply chains of minerals from conflict-affected and high-risk areas.!*
This reference to the OECD Guidance in relation to Cote d’Ivoire confirms

137 Declaration of the ICGLR Special Summit to Fight Illegal Exploitation of Natural

Resources in the Great Lakes Region, Lusaka, 15 December 2010, especially paras. 12 and
13. These six tools are a Regional Certification Mechanism; harmonisation of national
legislation; a regional database on mineral flows; formalisation of the artisanal mining
sector; promotion of EITI; and a whistle-blowing mechanism.

Final Report of the Group of Experts Prepared Pursuant to Paragraph 6 of Security
Council Resolution 1896 (2009), UN Doc. $/2010/596, para. 319.

139 UNSC Resolution 1952 (2010), especially para. 8.

140 UNSC Resolution 2101 (2013), especially para. 25.
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the willingness of the Security Council to promote the implementation
of the OECD Guidance in a more general fashion.

Furthermore, the OECD Guidance was put forward as a tool to
implement national legislation, such as the obligations imposed by Sec-
tion 1502 of the US Dodd-Frank Wall Street Reform and Consumer
Protection Act.!¥! Section 1502 of that Act requires companies listed on
Wall Street to determine whether their products contain conflict minerals
originating in the DR Congo or neighbouring countries, and to report
this to the Securities and Exchange Commission (SEC).!#? A proposal
for a European Regulation on this topic is currently under discussion.
In October 2010 the European Parliament requested the European Com-
mission and Council to examine a legislative initiative similar to Section
1502 of the US Dodd—Frank Act.'** In March 2014, the European Com-
mission submitted a proposal to this end.!** Unlike the Dodd—Frank Act,
which introduces mandatory reporting for all companies sourcing from
the DR Congo, the European Draft Regulation introduces a system of
self-regulation for all companies sourcing minerals from conflict-affected
and high risk States. The strength of the European proposal is its broad
application. Where the Dodd—Frank Act applies exclusively to minerals
sourced from the DR Congo, the European Draft Regulation applies to
minerals sourced from fragile States in general. The principal weakness
of the European proposal is, however, its noncommittal approach. Where
the Dodd—Frank Act contains a mandatory reporting component, the
European Draft Regulation applies only to companies that voluntarily
opt for self-certification. This could well mark a missed opportunity.

141 See Joint Letter of the International Conference on the Great Lakes Region, the OECD and
the UN Group of Experts on the Democratic Republic of Congo to the U.S. Securities and
Exchange Commission, 29 July 2011, available through www.oecd.org. The transparency
requirements regarding the provenance of minerals sourced in the DR Congo, included
in Section 1502 of the Dodd—Frank Act, must be distinguished from the transparency
requirements regarding the payments of oil, gas and mining companies to governments
under Section 1504 of the Dodd—Frank Act, discussed earlier. Although these sections
complement each other in some ways, they deal with different issues.

142 Dodd-Frank Wall Street Reform and Consumer Protection Act, H.R. 4173, adopted on

21 July 2010, Section 1502.

European Parliament Resolution of 7 October 2010 on Failures in Protection of Human

Rights and Justice in the Democratic Republic of Congo, P7_TA(2010)0350.

Proposal for a Regulation of the European Parliament and of the Council Setting Up a

Union System for Supply Chain Due Diligence Self-Certification of Responsible Importers

of Tin, Tantalum and Tungsten, Their Ores, and Gold Originating in Conflict-Affected

and High-Risk Areas, COM(2014) 111 final, 2014/0059 (COD), 5 March 2014.
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8.4.6  Appraisal of the initiative

The OECD Guidance is a voluntary initiative that aims to increase cor-
porate responsibility in the minerals sector, operating on the basis of
supply chain due diligence. Assigning responsibility throughout the sup-
ply chain is one of the ways of contributing to the effectiveness of the
OECD Guidance as a framework for industry self-regulation. By requir-
ing companies throughout the supply chain to conduct due diligence,
it gives every company a stake in the due diligence process. Companies
cannot hide behind each other or deny knowledge of what is happen-
ing further down the supply chain. Every company in the supply chain
has a responsibility to check whether its business partners comply with
the due diligence requirements in order to be able to fulfil its own obli-
gations.

Another major strength of the Guidance is that it does not stand by
itself, but can be used to give effect to other initiatives on social corporate
responsibility. The OECD Due Diligence Guidance primarily provides
mineral companies with a sophisticated set of guidelines which can be
used to implement the due diligence requirements formulated in the
OECD Guidelines for Multinational Enterprises. Companies can also ask
the National Contact Points established pursuant to the OECD Guidelines
for assistance with regard to the implementation of the Guidance. In
addition, the Guidance can be instrumental in helping companies to
implement their due diligence obligations pursuant to other initiatives,
in particular the due diligence requirements that were imposed in relation
to the DR Congo by the UN Security Council sanctions regime and by
the US Dodd-Frank Act. The close coordination between these initiatives
has resulted in mutually supportive regimes.

Another advantage of the complementary nature of the OECD Guid-
ance is related to its enforcement. Although companies implement the
due diligence requirements on a voluntary basis, there are ways of holding
companies to account for their failure to exercise due diligence. The prin-
cipal option for this is to file a complaint with the National Contact Points
established pursuant to the OECD Guidelines. Although the decisions of
the NCPs are not legally binding, their role in mediating disputes should
not be underestimated. In addition, and exclusively in relation to the DR
Congo, companies can be placed on a UN Security Council sanctions list
for their failure to exercise due diligence and can be subjected to fines
under the US Dodd-Frank Act.
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The Due Diligence Guidance is a promising tool for increasing the
responsibility of companies in the minerals sector and for preventing
these companies from contributing to human rights violations and/or
armed conflict. The principal contribution of the Guidance is that it
provides companies with a comprehensive due diligence model which
they can integrate into their policies. Furthermore, the Guidance sets
standards for the protection of human rights and combating corruption.
Although these standards are for the most part based on existing legal
instruments, including ILO and OECD Conventions, the Guidance is one
of the few instruments that are directly addressed to companies.

To increase corporate responsibility in the minerals sector, some issues
need further consideration. The Guidance currently covers tin, tantalum
and tungsten, including their ores or mineral derivatives, as well as gold
sources.'* Despite the broad reach of the Guidance, there is one striking
omission from the list of minerals. The OECD Guidance does not cover
diamonds, a mineral that has financed several contemporary armed con-
flicts. At first sight, it could be argued that this is obvious, as diamonds
are already covered by the Kimberley Process. However, a closer look
reveals that there is no clear explanation for this omission. Although the
core objective of both initiatives is to exclude conflict minerals from the
international market, they use different methods to achieve this objective.
The Kimberley Process focuses on government-controlled certification,
while the OECD Guidance focuses on the role of companies throughout
the supply chain. This makes these initiatives mutually compatible. More-
over, the OECD Guidance could strengthen the Kimberley Process. After
all, the Guidance covers every phase of the process, from rough minerals
to end products, while the Kimberley Process focuses exclusively on rough
diamonds. In addition, the Guidance applies not only to countries where
there is an ongoing armed conflict, but also to countries where there is
widespread violence. In these ways, the OECD Guidance could fill some
of the existing gaps in the Kimberley Process. Therefore, it is imperative
to increase the scope of the Guidance by adding a supplement on dia-
monds, as suggested by the Kimberley Process Civil Society Coalition.!46
This suggestion has not yet been followed up.

45 OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-
Affected and High-Risk Areas, OECD Publishing (2013).

146 Kimberley Process Civil Society Coalition, Communiqué, Brussels, 19 November 2011,
para. 3, available through www.pacweb.org.
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Furthermore, it is necessary to coordinate initiatives such as the OECD
Guidance with other corporate responsibility initiatives. In this respect,
special mention can be made of the Voluntary Principles on Security and
Human Rights, a multistakeholder initiative that formulates due diligence
requirements for companies in the extractive sector in relation to their
security arrangements. These principles overlap with the requirements
formulated under the OECD Guidance in relation to security forces.

It is therefore clear that the OECD Due Diligence Guidance is an
important step in addressing the contribution of companies to resource-
related armed conflicts. The years to come will show whether the Guidance
can succeed in changing corporate behaviour in the extractive sector in
conflict regions. A recent pilot project in the Great Lakes region produced
some encouraging results, although it also revealed that the success of the
OECD Guidance is largely dependent on external factors, two of which
are particularly important. First, the final report revealed that the success
of the pilot project was in large part due to the adoption of relevant
national legislation, as well as to the formulation of requirements by
the industry itself.!*” In addition, the effective implementation of due
diligence by companies can only be achieved if the origin of the minerals
can be traced. The most recent reports of the Group of Experts on the
DR Congo show that smuggling had increased considerably in the past
years.'*® This shows that the implementation of corporate responsibility
tools is highly dependent on the efficient functioning of a certification
mechanism, as well as on law enforcement efforts in the border regions.

8.5 Substantive contribution of the initiatives to
improving resource governance

This section aims to assess the substantive contribution of the initiatives
to the governance of natural resources in conflict-affected States. In this
respect, it is important to note that the three initiatives have different
objectives and methods, but a common aim, to increase transparency in
the management of natural resources. For this purpose, the initiatives

147 See OECD, ‘Upstream Implementation of the OECD Due Diligence Guidance for Respon-
sible Supply Chains of Minerals from Conflict-Affected and High-Risk Areas’, Final
Report on One-Year Pilot implementation of the Supplement on Tin, Tantalum, and
Tungsten (2013), p. 9.

See e.g. Final Report of the Group of Experts on the DRC Submitted in Accordance
with Paragraph 4 of Security Council Resolution 2021 (2011), UN Doc. $/2012/843, 15
November 2012, paras. 159-242; Final Report of the Group of Experts on the DRC, UN
Doc. §/2014/42, 23 January 2014, para. 171.

148
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set standards with regard to their management, both for States and for
companies. The overall objective of the Kimberley Process is to introduce
transparency in the trade in rough diamonds in order to eliminate the
trade in conflict diamonds by rebel groups. Relevant standards set by
the Kimberley Process include the establishment of internal controls,
as well as the collection, maintenance and exchange of data relevant to
diamond production, import and export. Additional standards relating
to the management of rough diamonds include the licensing of mines
and tracking cash purchases of rough diamonds through official banking
channels. It is relevant to note that the Kimberley Process does not address
companies directly.

EITTs contribution to increasing transparency in the management of
natural resources consists of setting standards for the public adminis-
tration of natural resources, which could be part of broader reforms in
post-conflict peacebuilding strategies. To comply with EITI, States must
publish the revenues obtained from contracts with the oil, gas and mining
industries, while companies in these sectors must publish their payments
to governments. In this way, EITI contributes more directly to improving
governance over natural resources. In addition, the 2013 review of the EITI
Standard introduced requirements aimed at improving transparency,
in particular by formulating requirements relating to the publication of
relevant information and to public administration. In this way, EITT has
moved closer to achieving its basic objective, promotion of sustainable
development in resource-rich States.

Finally, the contribution of the OECD Guidance in increasing
transparency in the management of natural resources consists of setting
standards for companies that extract, handle or procure minerals from
countries that suffer from armed conflict or internal tensions in order
to ensure that these companies source their minerals in a responsible
manner. Responsible mineral sourcing implies, inter alia, respect for
international human rights standards for the prevention of the most seri-
ous violations of human rights, as well as standards for the procurement of
minerals and transparency in payments.

However, there is one aspect that is neglected in all three initiatives.
None includes any direct sustainability requirements in its scheme. This
is strange, as both EITI and the OECD Guidance include a reference to
sustainable development as part of their objectives.'*® The absence of

149 BITI is based on the principle that ‘the prudent use of natural resources should be
an important engine for sustainable economic growth that contributes to sustainable
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requirements ensuring that natural resources are sourced in an environ-
mentally sustainable way is regrettable, as environmental protection is
essential for the proper management of natural resources and for the
prevention of a relapse into armed conflict. To contribute more directly
to achieving sustainable development, it is necessary for the initiatives
to include some minimal requirements for environmental protection in
future revisions of their standard-setting documents. The Kimberley Pro-
cess could include a commitment adopting the ISO standards for environ-
mental protection of diamond mines. The OECD Guidance could include
recommendations on the prevention of serious environmental pollution
related to the extraction of minerals.

8.6 Effectiveness of the initiatives

The initiatives discussed in this chapter can be characterised as voluntary
agreements between States and other relevant stakeholders, notably civil
society and the business community, aimed at creating standards for the
governance of particular natural resources, which are to be implemented
by States and/or companies. In other words, the initiatives discussed in this
chapter create commitments for the actors involved, but on a voluntary
basis only.

It is relevant to note that all the basic documents relating to the three
initiatives emphasise the voluntary nature of the commitments, either
expressly or in their formulation. The Kimberley Process Certification
Scheme recommends that participants adopt the scheme. Furthermore,
it consistently provides that participants should ensure that they meet
all the requirements. The EITI Rules formulate minimum requirements
for States to be EITI compliant. Finally, the OECD Guidance recom-
mends that OECD members ensure the widest possible dissemination of
the Guidance. In addition, the Five Step Framework for Due Diligence
contains a number of measures that companies should take. Therefore, it
is clear that none of the initiatives was intended to create legally binding
obligations for participants.

development’ See EITI Standard 2013, p. 9. The OECD Guidance formulates as its objec-
tive that companies procuring minerals from conflict-affected and high-risk areas ‘respect
human rights, avoid contributing to conflict and successfully contribute to sustainable,
equitable and effective development’ See the Recommendation of the OECD Council
on Due Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-
Affected and High-Risk Areas, adopted on 25 May 2011 (amended on 17 July 2012), Doc.
C(2012)93, para. 1.
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Considerable differences can also be seen in the nature of the commit-
ments. For the Kimberley Process and EITI, domestic implementation
of the commitments is a prerequisite for participation in the initiatives.
States that do not implement the commitments are suspended from the
initiatives. However, even between the Kimberley Process and EITI, there
are differences as regards the monitoring of compliance with the initia-
tives. While the Kimberley Process relies principally on a peer review
system for the monitoring of compliance with the Kimberley require-
ments, EITT uses an independent third-party monitoring system. The
OECD Guidance operates in a different way. It formulates guidelines to
assist companies in implementing responsible sourcing practices, while
respect for the Guidance must be ensured through the OECD National
Contact Points.

Finally, the effectiveness of the initiatives hinges on five factors: (1)
a dedication by those concerned to implement the commitments; (2)
an inclusive system, in which all the relevant actors participate; (3) an
effective monitoring system to ensure compliance; (4) effective national
legislation to implement the commitments; and (5) external recognition
of the initiatives. These factors can be illustrated with reference to the
OECD Guidance. Even though it is principally a code of conduct, the
OECD Guidance does provide companies with a set of guidelines to
comply with OECD requirements, as well as with external requirements,
such as US and Congolese legislation, with respect to conflict minerals
originating from the DR Congo, as well as the due diligence requirements
set by the UN Security Council with respect to minerals sourced from
the DR Congo. As a result, companies operating in the DR Congo have
started to implement the guidance.

This example reveals that the effectiveness of voluntary initiatives
depends to a large extent on their inclusion in broader initiatives to tackle
problems that grow out of resource-related armed conflicts. It is relevant
to note in this respect that the OECD Guidance is the only initiative that is
embedded in an international organisation, while the Kimberley Process
and EITI stand alone. Obviously, it is a great advantage for the OECD
Guidance to benefit from the institutional structure of the OECD, but
that fact alone does not make it necessarily more effective than the Kim-
berley Process or EITI, since these initiatives rely on other mechanisms
to ensure their effectiveness. Last, it must be noted that broad partici-
pation, not only of producing States, but also of transit and consuming
States, is essential to ensure the effectiveness of the initiatives. When
these conditions are satisfied, voluntary initiatives can play an important
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role in addressing the problems associated with resource-related armed
conflicts.

8.7 Concluding remarks

The principal question that must be answered here is how and to what
extent the initiatives discussed in this chapter respond to the recom-
mendation of the High-Level Panel on Threats, Challenges and Change
to the United Nations ‘to develop norms governing the management of
natural resources for countries emerging from or at risk of conflict’!>
It should be noted that all three initiatives address aspects relating to
the management of natural resources. Although the initiatives do not
develop legal norms, they do develop standards for the management
of natural resources for countries emerging from or at risk of conflict.
Their main contribution is that they introduce elements of transparency,
accountability and corporate responsibility in the management of natural
resources in States that have experienced armed conflict. In this respect,
the voluntary initiatives do respond to the call made by the High-Level
Panel.

It should also be noted that the three initiatives discussed in this chapter
are representative of particular categories of mechanisms which are essen-
tial components of a regulatory framework for resolving armed conflicts
involving natural resources. These are certification mechanisms, anti-
corruption mechanisms and corporate responsibility mechanisms. One
major contribution of the initiatives discussed in this chapter is that they
have resulted in best practices for the development of other regulatory
initiatives. For example, reference can be made to the scheme for tracking
and tracing minerals that is currently being developed under the auspices
of the International Conference for the Great Lakes Region. This scheme
is modelled on the Kimberley Process, but also takes into account the
failures of the Kimberley Process, including its failure to properly address
the issuing of false certificates. Furthermore, this scheme recognises the
limited use of certification mechanisms such as Kimberley for the elimi-
nation of the root causes of armed conflict relating to the governance of
natural resources.’! The best practices resulting from these mechanisms

150 Report of the High-Level Panel on Threats, Challenges and Change, A More Secure World,
p. 35, para. 92.

151 For more information on the design of this scheme, see Partnership Africa Canada, Taming
the Resource Curse: Implementing the ICGLR Certification Mechanism for Conflict-Prone
Minerals, March 2011.
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can also assist the UN Peacebuilding Commission in devising new strate-
gies for peacebuilding.

However, the existence of all these initiatives does not eliminate the need
to develop general standards for the management of natural resources for
countries emerging from or at risk of conflict, as called for by the High-
Level Panel. The focus of such general standards should be on promoting
a participatory and sustainable management of natural resources for the
purpose of conflict prevention and resolution.

The first part of this book, dealing with the general legal framework
for the management of natural resources, revealed several obligations
for States with respect to the management of their natural resources.
Amongst the principal obligations for States were, first, an obligation to
exploit natural resources for the benefit of the population and, for this
purpose, to establish constitutional and political processes which allow
for public participation in decision making, and, second, an obligation to
exploit natural resources in a sustainable way. General standards for the
management of natural resources for countries emerging from or at risk
of conflict should be based on these two obligations, as they constitute
the very foundations of contemporary natural resources law.

It is a fact that these obligations are not adequately reflected in the
initiatives examined in this chapter. Nevertheless, important lessons can
be learned from these initiatives. A general regulatory framework for
the management of natural resources in countries emerging from armed
conflict should include standards relating to transparency, accountability
and corporate responsibility in the management of natural resources.
These standards are important prerequisites for conflict resolution and
prevention, as they can be instrumental in eliminating the trade in conflict
resources and improve the governance of natural resources.

Last, the question arises of who should develop such general standards.
The High-Level Panel called on national authorities, international finan-
cial institutions, civil society organisations and the private sector to do
this. The most likely option would be to set up an ad hoc mechanism for
this purpose. Participants would have to include the Peacebuilding Com-
mission, the World Bank, UNEP, UNDDP, regional organisations including
the OECD and the International Conference on the Great Lakes Region,
representatives from the extractives industry and NGOs such as Part-
nership Africa Canada and Global Witness. Such an effort should be
coordinated from within the UN system, preferably by the UN Secre-
tariat, because of its general oversight function and its ability to bring
together the key players, including the private sector represented in the
UN Global Compact.
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