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The Institute of Directors is the professional body for business leaders and we
have been representing our members for over 100 years.

The loD is an influential network reflecting the full spectrum of international
business leadership from the largest public corporation to the smallest family firm.

With such a diverse membership, a broad portfolio of benefits and services has
been carefully designed to ensure that you and your business receive the
practical support you need to successfully fulfil your role as a director.

loD membership can add real value to your business. Benefits include free
access to facilities offered by our prestigious premises in London, the UK and
Europe, free business information and advice, professional development,
training, conferences and publications to help you maximize your potential. This
respected and influential organization works on your behalf, representing your
concerns to government, and delivers you professional business support,
wherever it is needed.

For more information about the loD, visit www.iod.com.
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HSF health plan & HSF Assist”

Giving your employees and their families the benefits
and support they need - at no cost to you!

HSF Assist is just one of the many benefits in the
new health cash plan from HSF health plan.

To find out how HSF health plan can help you and your
employees, contact us on:

020 7202 1304
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HEALTH CASH PLANS:
BRIDGING THE GAP BETWEEN PMI AND THE NHS

The popular desire for Private Medical Insurance (PMI) can hardly be
underestimated. The majority of course would, if they could, opt into the
reassurance of knowing that, if necessary, medical treatment would be
available instantly and easily. However, it is undeniable that for many,
and probably even the majority, PMI is financially out of reach, and even
companies are now struggling to afford to provide this as an employee
benefit to the whole of their workforce.

With economic circumstances putting pressure on sales of PMI, health
cash plans are fast becoming the preferred alternative, or as an top-up
to cheaper PMI schemes. Whilst less widely known than PMI, health
cash plans have a long heritage which reaches back to the 1870s
predating the National Health Service by 70 years. Health cash plans
were created as a form of health insurance for those who could afford
healthcare, and in their earliest form were referred to as Hospital Saturday
Funds. These allowed workers to contribute a small amount of their
earnings on payday (which was traditionally a Saturday) to pay for local
medical care as and when they needed it.

Health cash plans have come a long way since their localised beginnings
and are now an increasingly popular method of ‘bridging the gap’
between difficult to access public health services and relatively expensive
PMI. Cash plans enable their members to claim back partial or full
reimbursement for a whole range of everyday healthcare treatments
including optical and dental visits, hospital stays and even alternative
therapies. For a comparatively small weekly premium (HSF health plans
start at £1 per week), contributors are reimbursed the cost of health
expenses up to each plan’s maximum annual amount for each benefit.
Whilst PMI can be seen a full service alternative to public health services,
health cash plans might be thought of as complementing the public
services available, and can be particularly beneficial for those who
regularly spend on treatment areas which are too costly for the NHS to
cover such as dental treatment, optical care and alternative therapies.
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Because health cash plans are so cost effective, they are ideal for
employers to offer employees as benefits. They are a good option for
companies which may, for example, wish to offer directors PMI, yet
cannot afford to offer this to the whole workforce. Health Cash Plans are
attractive to employers as they are so flexible; employers can fund the
cash plans themselves, share the cost with employees or offer them to
staff on a voluntary basis. In addition, health cash plans as an employee
benefit can be a distinct advantage to both employers and employees
and therefore are seen to add significant value to remuneration
packages. Employees have the opportunity to be reimbursed for the
cost of their healthcare, whilst the security of knowing these unforeseen
costs are taken care of encourages employees to schedule regular
health checks at a time to suit them and their colleagues, making any
absence planned and accountable. Regular checks also have the benefit
of picking up and monitoring minor health conditions, and with the
financial cover and peace of mind that cash plans provide, employees
can seek treatment at an earlier stage before the condition causes
long-term absence. This makes the plans extremely attractive to
employers at companies of any size.

Another quality of health cash plans is that the range of different options
available differ so dramatically that they can be tailored to meet the
requirements of any company or individual who may wish to employ
them. The basic benefit schemes available range from just under £5 a
month to just under £10 a month for basic cover, but for extra benefits or
higher limits the monthly cost can be significantly more. This means that
companies and individuals are infinitely more likely to be interested in the
product as they can tailor the scheme to get the most out of it for their
individual health needs.

Stephen Duff, Managing Director of HSF health plan says “Many health
cash plans offer additional bonuses which may be of particular interest to
specific companies and individuals. For example, HSF health plans
include partners and children in every scheme for no extra cost.
Furthermore, HSF health plans provide within the scheme a GP Advice
Line, which gives contributors and their families 24 hours, seven days a
week access to a team of qualified, practicing GPs who can offer
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diagnosis and advice, along with a Stress and a Legal Helpline. These
sorts of benefits may not be well known amongst those who may be
looking to buy health cash plans, and can make all the difference.”

Health cash plans are a great alternative to PMI. The plans really do
provide a middle ground between PMI and public health services, and
those who have an interest in PMI but don’t have the finances will very
likely be interested in investigating this option.

THE UK’S MOST SOCIALLY
RESPONSIBLE COMPANY?

The Hospital Saturday Fund
has been giving its profits away for 140 years

The Hospital Saturday Fund, whose trading arm is HSF health plan, has
quietly been giving away its profits since it was established in 1873

The HSF health plan provides low cost health insurance (cash plans) to
hundreds of thousands of people. Paul Jackson, CEO of The Hospital
Saturday Fund says: “Giving away our profits is not an obligation, it is a
company philosophy. We have supported medical charities and
individuals in need for nearly 140 years and we have revised our status,
creating a charity as the parent company, so that we can give even more
over the coming years.”

Paul Jackson continues: “Customers are increasingly choosing to
consider a company’s corporate social responsibility (CRS) credentials
when deciding what to purchase. Those with a history of social
responsibility, such as the HSF health plan are seeing it reflected in
their sales.”
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In a capitalist, profits driven UK health market, the socially responsible
HSF health plan is thriving and can provide valuable corporate lessons
for other companies that would like to engage with their communities
and customers.

HSF health plan provides a variety of schemes starting from just £1 per
week, giving cash-back for a range of everyday health costs including;
dental and optical care, specialist consultations and investigations,
complementary therapies (such as physiotherapy, osteopathy,
chiropractic, acupuncture, homoeopathy and chiropody), amongst a
host of other benefits. Not only are you covered, but your partner and
dependents under 18 years of age are also covered for free.

In keeping with HSF health plan’s ethos of providing access to
professional expert advice, all schemes also include HSF Assist, providing
an unlimited access to a 24/7 GP advice line, a medical information
helpline, a counselling service and a legal helpline.

Go to www.hsf.co.uk for more information or call 020 7928 6662.
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when we work together

Co-operative Employee Benefits - offering a real alternative
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Introduction

Aim of this book

key stage in the growth of any business comes when employees are appointed for

the first time. With employees, however, comes a range of complications. Many
of these arise from the complex legal framework that now governs UK employment
law. Others arise from the sheer complexity of trying to manage and motivate people
from diverse backgrounds with widely different attitudes and aspirations.

This book attempts to identify those aspects of employing staff that any employer
must know to be able to manage this complexity successfully. These can be divided
broadly into legal essentials (what employers are legally required to do) and
non-legal essentials (those actions that, although not legal requirements, are
fundamental for effective people management and are consequently critical to the
success of any business).

The Employer’s Handbook is not intended to be a comprehensive guide to UK
employment law, but rather to point you in the direction of the actions you may need
to take to deal with a variety of employment issues. A large number of letters, policy
documents and flow diagrams have been included to help you to deal with many of
the topics covered. In many circumstances, however, you may need to refer to other
publications, and in some cases obtain legal advice before taking certain actions,
particularly as employment law is a frequently changing area.

Style and conventions

The main aim has been to make this a user-friendly handbook with the emphasis on
what you need to do as an employer or a manager to avoid people problems, rather
than describing employment rights in detail. A certain amount of such description is
unavoidable, as you need to know what you might be letting yourself in for when
taking specific actions. However, you will not find separate chapters covering topics
such as employment rights and discrimination, as these are covered when describing
the actions you need to take at different stages of the employment relationship.
Wherever possible, legalistic language and case references have been avoided.
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He and she

One of the problems any author has is that of dealing with gender. The use of ‘he’
exclusively throughout the book would offend some people, as no doubt would the
similar use of ‘she’. The use of the phrase ‘he or she’ throughout the text can lead to
complex and clumsy sentences. Equally, the use of the plural ‘they’ can often be
inappropriate or ungrammatical in a particular context. Consequently the convention
adopted in this book has been to use ‘he’ or ‘she’ in alternate chapters, except where
the subject relates specifically to one gender, such as maternity rights.

Employees and workers

There has been a tendency in recent legislation to refer to ‘workers’ rather than
‘employees’. This is the case, for example, with the Working Time Regulations. The
intention, where this applies, is that the legislation should apply not just to direct
employees but also to those in a slightly different employment relationship, such as
agency workers. Therefore, where the legislation specifically refers to ‘workers’
rather than ‘employees’ this has been reflected in the text.

Employment rights

Although the rights of employees at different stages of the employment relationship
have been covered under each chapter heading, for convenience the main employment
rights are set out in Table 0.1. These do not apply to all employees at all times and
you should refer to the specific chapters relating to them for more information.

Company size

When considering the employment issues that affect you, a relevant factor is the
number of people you employ. This is because certain rules only apply to companies
of a certain size. Table 0.2 shows the stages at which different aspects of employment
law begin to apply. Employment rights in general, set out in Table 0.1, apply to all
employees with the required length of service.

Further information

The following can provide useful guidance on general employment issues:

Armstrong, M (2012) Armstrong’s Handbook of Human Resource Management Practice,
12th edn, Kogan Page, London

Butterworth’s Employment Law Handbook (2007) 15th edn, Butterworth, London

Department for Business, Innovation and Skills (BIS): (www.bis.gov.uk)

Essential Facts — Employment (2011) Croner, Kingston upon Thames, Surrey
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TABLE 0.1 The main employment rights

Employment right Required period
of employment

Written statement of employment particulars One month

[temized pay statement None

Equal pay None

Not to be discriminated against on grounds of sex, sexual None

orientation, race, religion or belief, age, or disability

Medical suspension pay One month

Not to be discriminated against because of trade union None

membership or non-membership

Not to be unreasonably excluded or expelled from a trade None

union

Time off work with pay for trade union duties None

Time off work without pay for trade union activities None

Time off work without pay for public duties None

Time off work with pay to look for work or training if under Two years

notice of redundancy

Time off work with pay for antenatal care None

Parental leave without pay One year

Time off work to care for dependants None

Time off work with pay for safety representatives None

Time off work with pay for employee representatives None

Statutory sick pay (SSP) None

Statutory maternity pay (SMP) 26 weeks

Maternity leave (62 weeks) None

Written statement of reasons for dismissal One year

To bring a claim for unfair dismissal Two years

Not to be dismissed or disadvantaged in any way because None

of pregnancy or parental or maternity leave

Paternity leave 26 weeks (by 15th
week before EWC)

Statutory paternity pay (SPP) 26 weeks

Adoption leave None

Statutory adoption pay (SAP) 26 weeks

Not to be dismissed or disadvantaged in any way for None

asserting certain legal rights
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TABLE 0.1 continued

Employment right Required period
of employment

Not to be dismissed or disadvantaged in any way for None

whistle-blowing

Not to be dismissed or disadvantaged in any way for None

taking action on health and safety matters

Redundancy pay Two years

To be consulted about proposed redundancies None

Guarantee payments One month

To apply to Secretary of State for redundancy pay on Two years

insolvency of employer

To apply to Secretary of State for arrears of pay, holiday None

pay, notice, etc, on insolvency of employer

Minimum period of notice None

National Minimum Wage None

Not to have to work more than 48 hours per week, except None

by choice, and to receive 5.6 weeks annual holiday

To make arequest to wqtlg flexib[y” ; 36 wegks

TABLE 0.2 Stages at which additional employment rules apply

Number of employees Additional employment rules

Five or more Safety policy
Safety committee, if requested
Consultation on health and safety
Stakeholder pensions

21 or more Recognition of a trade union mandatory
where a majority votes in favour

50 or more Required to inform and consult
employees on organizational changes
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his chapter describes the recruitment and selection process and the legal
implications of that process. A summary is set out in Figure 1.1, although you
may need to modify this to reflect your particular requirements.

Deciding whether to recruit

Before recruiting any new or additional staff you should consider whether there really
is a need to do so. This is especially important if the increase brings staff numbers up
to a point at which additional employment regulations start to take effect.

Options that might avoid the need for an increase in permanent staff include:
® using contractors for certain activities;

e outsourcing or developing shared services arrangements;

FIGURE 1.1 The recruitment process

Job .| Prepare job description _| Decide pay . | Decide selection
0b vacancy ~| and person specification " | and benefits o process
\4
Make selection . P . P Engage agency
decision Interview |« Shortlist |« or advertise

A\

Send out conditional
offer letter

»| Take up references Arrange medical »| Confirm offer

A\ 4

Write to unsuccessful
applicants
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e introducing more flexible working arrangements such as job-sharing, shift
working or part-time working;

e redesigning jobs or changing the company’s organization structure and/or
processes;

introducing or increasing overtime;
improving productivity;

using temporary staff;

redeveloping and retraining existing staff.

Preparing a job description

Uses of a job description

Although there is no legal requirement for a full job description, it makes sense to
prepare one, as this will:

e clarify the responsibilities of the jobholder;

aid the recruitment process;

provide a basis for assessing training needs;

help in appraising performance;

help in assessing future staffing needs or in changing responsibilities;

be an essential requirement for any job evaluation process;

be useful information in the event of any disciplinary action relating to job
performance.

Content of a job description

There is no one formula for what should go into a job description but it should
generally include the following:

® job title;
e name of jobholder;

e main purpose of the job, which should describe succinctly, in one or two
sentences, the key role of the job in the company;

e reporting line — the title of the job to which this one reports;
e subordinates — the jobs reporting to this one;

e main tasks or accountabilities — some jobs will be routine in nature, in which case
the main tasks should be listed (see the job description extract for a secretary,
below), whereas others will be relatively complex with the emphasis more on the
achievement of objectives, in which case the main accountabilities or
responsibilities should be described in terms of end results (see the job description
extract for a finance director, below);
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relevant statistics, such as budgets managed, sales targets and caseloads;
main contacts and the reason for these;

signature of jobholder and immediate line manager;

date.

Job description (extract) for secretary

Job purpose:

To provide a full secretarial support service to a director.
Main activities:

o Type letters, reports and other documents, as required.

e Draftroutine correspondence.

e Screentelephone calls, take messages and respond to routine enquiries.
o Maintain a diary of appointments.

o Arrange meetings, travel and accommodation as required.

e Actasreceptionist for visitors.

e Openand deal with post.

o Take minutes of meetings.

o Order stationery and office supplies.

e Maintain the office filing system and records.
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Job description (extract) for finance director

Main purpose of job:

Contribute to the attainment of the company’s business objectives by providing strategic and

financial guidance and by ensuring that the company’s financial commitments are met.

Main accountabilities:

e Directand control finance staff to ensure that they are appropriately motivated and
developed and so that they carry out their responsibilities to the required standard.

o Contribute to the achievement of the company’s business objectives by providing advice
and guidance on financial strategy.

e Provide financial advice and guidance to the company’s managers and staff to enable
them to achieve their objectives.

o Oversee the preparation of the company'’s financial accounts to ensure that these are
presented accurately and on time.

e Develop and implement an internal audit programme to ensure that the company complies
with financial procedures and regulations.

e Develop and maintain all necessary systems, policies and procedures to ensure effective
and efficient financial management within the company.

e Monitor external contracts and services provided by suppliers to ensure that these are
operating effectively and provide the best value to the company.

o Carryoutall necessary actions to ensure that the company meets its financial and legal
obligations.

Preparing a person specification

A person specification is complementary to a job description. A job description
describes the content of the job while a person specification describes the desired
characteristics of the person required to do that job. Like a job description it is not a
legal requirement, but is very useful for recruitment and in determining training needs
(see sample person specification below).
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Sample person specification

Job: Secretary/PA
Reporting to: Managing director
Essential Desirable
Qualifications: Educated to GCE ‘A’ Level Degree
GCSE English GCSE Maths

Secretarial training

Previous office experience
covering a range of activities
similar to those required in
this role.

Keyboard skills including word
processing and familiarity with
Word, Excel and PowerPoint,
report writing skills

Tact and discretion

Good team worker

Good written and verbal communication skills

Highly organized

Conscientious with a desire to do the job to a high standard
Able to exercise initiative

Good health and smart appearance

Living within commuting distance of London

Able to work overtime on occasions

Experience:

Skills/competencies: Web publishing skills, including

HTML, DTP

Physical requirements:
Circumstances:

Two long-standing approaches used in the preparation of person specifications are
Alec Rodger’s seven-point plan and Munro-Fraser’s five-fold grading system. Both of
these suggest headings under which the attributes of an ideal candidate can be
classified. Although these are now somewhat dated most of the criteria are still
relevant, provided they are applied with discretion and you remember to take full
account of the diversity of job applicants. For example, in assessing manual dexterity
you would need to take account of any relevant disability, and verbal fluency might
be affected by an applicant’s country of origin.

The seven-point plan

The seven points (from Rodger, A, 1952, The Seven Point Plan, NIIP, London) are
as follows:

1 Physical make-up — appearance, bearing and speech.

2 Attainments — education, qualifications, experience.
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General intelligence — intellectual capacity.
Special aptitudes — mechanical, manual dexterity, facility in use of words or figures.

Interests — intellectual, practical, constructional, physically active, social, artistic.

o O A~ W

Disposition — acceptability, influence over others, steadiness, dependability,
self-reliance.

7 Circumstances — any special demands of the job, such as ability to work
unsociable hours, or travel abroad.

The five-fold grading system

This (from Munro-Fraser, J, 1954, Handbook of Employment Interviewing,
Macdonald & Evans, London) involves the following five considerations:

1 Impact on others — physical make-up, appearance, speech and manner.

2 Acquired qualifications — education, vocational training, work experience.
3 Innate abilities — quickness of comprehension and aptitude for learning.
4

Motivation — individual goals, consistency and determination in following them
up, success rate.

5 Adjustment — emotional stability, ability to stand up to stress and ability to get
on with people.

The majority of organizations would also add competencies to any person
specification. Essentially these are the characteristics and behaviours required of an
individual for effective or superior job performance.

It should be borne in mind that only factors relevant to the job should be taken
into account. Including any that may not be necessary for effective job performance,
eg requiring a high level of physical fitness for a sedentary job, could leave you open
to claims of discrimination in selection. Equally, physical appearance might be
relevant for customer-facing roles but not for those in research or back-office jobs.

You should describe the characteristics required for a particular job, determined
by reference to the job description, against the various headings used. It is a common
practice to enter two levels — the ideal and the minimum acceptable requirements to
do the job. Job applicants can then be compared against these headings, although
making the necessary assessments can be a complex and unreliable process.

How to recruit

The first step when filling a vacancy should be to consider whether there is anyone
internally who might be suitable, perhaps after a period of retraining. Where you take
the decision to recruit externally the main ways of attracting applicants are:

e word of mouth;

e advertising;

@ using recruitment agencies and selection consultants;
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e using executive search firms (‘headhunters’);

e recruitment fairs.

Word of mouth

Recruiting staff by encouraging existing employees to tell their friends and relatives
about vacancies is very common and some companies even offer financial incentives
to staff who persuade someone else to join. Probably the main advantage of using this
approach is that you may know more about the employee’s background and there is
likely to be a certain amount of peer pressure to do a good job. The main danger is
that recruiting from a limited pool in this way could be discriminatory if all the
recruits come from one section of the community and this does not reflect the mix in
your catchment area.

Advertising

The aim of an advertisement is to encourage applications from suitable candidates for
the job and also to promote the image of the company. The wording and layout
should attract a sufficient number of candidates of the right quality but it should also
discourage applications from those who would be unsuited to the job.

The basic content of the advertisement should be:

the job title;

the location;

salary and main benefits;

a brief description of the key responsibilities or duties;

the qualifications, skills and experience required;

the advantages of the job;

e how and to whom application should be made and any deadline date.

Information about salary is sometimes omitted from advertisements, for various
reasons, but experience shows that this generally reduces the number of applications.
You can usually obtain assistance with the design and wording of job advertisements
from newspapers and professional journals, although it is clearly in their interests to
sell as much advertising space as possible. An alternative approach would be to place
the whole matter in the hands of an advertising or recruitment agency.

If you are preparing a job advertisement yourself you need to ensure that it is not
discriminatory by implying that the job is open only to people of a particular race or
sex, or that marital status, sexual orientation, religion or belief, age, disability or any
protected condition as defined by the Equality Act 2010 will exclude applicants,
unless there are compelling reasons for any such exclusion. For example, some
disabilities will prevent a person from effectively carrying out certain types of work.
Words that are one-sex specific, such as ‘salesman’, should be avoided. You cannot
insist that an applicant must, or must not, join a trade union.
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Avoiding age discrimination

The Employment Equality (Age) Regulations 2006 came into effect on 1 October
2006 and are incorporated within the Equality Act 2010. The position is that, with
some rare exceptions, you cannot discriminate on grounds of age when recruiting an
employee (or during employment generally). When advertising you should:

e not specify a particular age or age range or use terminology that implies that you are
looking for someone of a certain age, eg ‘dynamic young graduate’, ‘mature person’;

e avoid asking for a specific number of years of experience but instead describe the
type of experience required;

e make clear that where certain qualifications are required an equivalent level will be
acceptable; older candidates, for example, may not have taken GCSE examinations;

e use advertising media that can include a wide field of candidates rather than
advertising only in publications that might appeal to a specific age range;

e review advertising and publicity information about the organization to ensure that
there are no hidden messages about the age of applicants you are seeking to recruit.

Most organizations include an equality statement in their advertisements and an
example is provided below (reproduced with the kind permission of the National
Council for Voluntary Organisations — NCVO).

Equal opportunities — statement of policy

[insert company name] is an equal opportunities employer and will apply objective criteria to
assess potential suitability for jobs.

We aim to ensure that no job applicant or employee receives less favourable treatment on
the ground of race, colour, nationality, religion, ethnic or national origins, age, gender, marital
status, sexual orientation or disability.

Selection criteria and procedures are reviewed to ensure that individuals are selected,
promoted and treated on the basis of their relevant merits and abilities.

All employees will be given equality of opportunity and, where appropriate and possible,
special training to enable them to progress both within and outside the organization.

[insert company name] is committed to a continuing programme of action to make this
policy effective and bring it to the attention of all employees.

Recruitment agencies and selection consultants

One of the main advantages of using a recruitment agency or a selection consultant is
that they can bring considerable expertise to the selection process and can frequently
give advice on the kinds of reward and benefits package likely to attract suitable
candidates. They can take many aspects of the recruitment process out of your hands
including, for example, advertising vacancies, interviewing and shortlisting candidates
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and providing assistance with the final selection. They can also allow you to remain
anonymous until the final stages, if desired.

The greatest drawback is probably cost, fees usually being based on a percentage
of salary and ranging from about 15 to 30 per cent. The service will usually be
provided on a no-result-no-fee basis and it may also be possible to recoup the fee if
the candidate leaves within a certain period.

Executive search consultants (‘headhunters’)

This approach is more appropriate for the most senior vacancies where the company
has very specific requirements. In this case the consultants will conduct a market
search, often targeting people in senior positions in other companies or referring to
their own database of candidates. This is a very useful way of approaching individuals
who are known to be suitable but without revealing the name of the company.

The main drawbacks are that it can be costly and will automatically exclude those
outside the headhunter’s network who may nevertheless be very able but with a low
profile. One other possible drawback is that there is an assumption that those who
are currently occupying comparable positions would be suitable candidates, but this
takes no account of how well they might be performing in those positions.

Recruitment fairs

Recruitment fairs provide an opportunity for the employer to give information about
the organization and job vacancies in an informal setting. Candidates are able to see
what opportunities are available without having to attend a formal interview. The
fairs have the added advantage that they might attract applicants who possibly would
not otherwise respond to job advertisements.

These fairs are generally professionally organized, with employers having stands
to display information about their organizations. In the past these have proved
particularly popular for recruiting graduates. To avoid infringing age discrimination
legislation you must be careful to use other selection methods as well and also not to
debar older candidates who may still be graduates, even if not recent ones.

Application form or curriculum vitae (CV)?

One of the decisions you will have to make when recruiting staff is whether to ask
candidates simply to submit a CV or to require them to complete an application
form. The more appropriate approach will depend primarily on the seniority of the
job and the number of vacancies to be filled. Where you are filling a senior job it is
more common to ask for a CV and experience shows that asking for application
forms in such cases can reduce the number of applicants. However, where you expect
to receive a large number of applications, forms can be very useful in screening
applicants, primarily because you are asking everyone for the same information in a
structured way, which makes comparison easier.
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Some of the relative advantages and disadvantages of application forms and CVs
are set out in Table 1.1. An age bias-free application form can be downloaded from
the Employers Forum on Age; website at www.efa.org.uk.

TABLE 1.1 Advantages and disadvantages of CVs and application forms

Advantages

Disadvantages

Speed — most applicants will have a
prepared CV.

The standard of presentation can give
information about the applicant.

Some applicants may be deterred by
having to complete an application form.

It is simpler to ask for a CV than to
design and issue an application form.

Many CVs are professionally prepared
and may not accurately reflect the
applicant’s true presentation skills.

The applicant can conceal or leave out
vital information.

Varied content and presentation can
make comparison of different
applicants complex.

They may not give the information you
actually require.

They do not give applicants the
opportunity to highlight the aspects of
their career they consider the most
relevant.

Application forms

Advantages

Disadvantages

They can be designed to provide the
information you require.

Because the information is structured it
is easier to compare applicants.

Gaps in information can easily be seen.

The form can be used as a template for
the interview.

Information from a form can easily be
transferred to a personnel database.

The standard of completion gives an
indication of a candidate’s ability to
follow instructions.

One form may not be suitable for all
jobs.

Forms put some people off.

They are not as fast and convenient as
CVs.

Poorly designed forms may not obtain
all the information you require and
often do not provide sufficient space
for certain answers (online application
forms can overcome this by providing
expandable sections).

There is a cost involved in producing
and dispatching forms.
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E-recruitment

The growth of the internet means that a significant amount of recruitment is now
carried out online. E-recruitment, or online recruitment, is defined as ‘the use of
technology to attract candidates and aid the recruitment process’.

According to a 20035 survey conducted by the Chartered Institute of Personnel and
Development, 77 per cent of organizations used some form of human resources
information system and 51 per cent reported that their use of technology systems was
for recruitment and selection purposes. There is little doubt that this use of technology
for recruitment will have increased in the intervening years. Research by the British
Market Research Bureau has suggested that an internet search is the preferred job
hunting method for one in four adults.

Technology can be used to:

e advertise vacancies on your company’s website, on commercial job sites or job
boards, or on social networking sites;

e track and process applications;

o select candidates through the use of online testing and by gathering applicant
details.

Company website

The company website can be used to give as much or as little information about jobs
as you wish. At a minimum you could just provide details of any vacancies, or the
website could be used to provide a more comprehensive recruitment service giving
full details about the company, supplying job descriptions and person specifications
and providing an online application form.

Job sites or job boards

These are databases of vacancies that are similar to the recruitment advertising
section of a newspaper or magazine, but on a much larger scale. They will generally
carry several different jobs from a variety of employers although there may also be a
focus on a specific profession or industry, level of seniority or geographical location.
They can include questionnaires or tests to enable applicants to improve their
job-hunting skills. There is usually a reference back to the company’s website. In
using this approach the key considerations will be the cost of the service and the
popularity of the site with the target audience.

Applicant tracking

Applicant tracking is the process that enables you to keep track of the progress of
candidates in respect of any vacancies applied for and to assist in managing the process.
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Online testing

Online testing involves the evaluation of candidates over the internet through
psychometric or aptitude tests. Enabling tests to be conducted in this way reduces the
considerable administrative burden of distributing and collecting written test papers.

Advantages of using e-recruitment
The main advantages of using e-recruitment are:

it can speed up the recruitment process and reduce administration;
it can improve the efficiency of the recruitment process;

it has the potential to reduce costs;

the ability to reach a wide pool of applicants;

the ability to focus on a target applicant pool;

the ability to advertise vacancies widely internally through the use of the
company intranet;

it promotes the image of the company as a modern, up-to-date employer;
it offers 24-hour, seven-days-a-week access;

it can reach a global audience;

it makes handling high volumes of applications easier;

it provides a databank of applicant information;

it can be used to provide more information about the company and the job;

it makes it easier for the applicant to apply for a job.

Disadvantages of using e-recruitment

The main disadvantages of using e-recruitment are:

e not everyone has access to the internet or would use it to conduct a job search
and this can limit the field of applicants;

e ease of applying for jobs might attract a greater number of unsuitable applicants;

@ it could limit applications from groups who cannot fully use the technology, eg
certain disabled groups;

e if not carefully designed the process could discourage some applicants or give an
unfavourable impression of the company;

e some tests could potentially give rise to allegations of discrimination;

e the process may be seen as impersonal, and put off some candidates.

E-recruitment is something that cannot be ignored but the process should conform to
all the criteria of more traditional approaches and should be regularly monitored to
ensure that it is delivering the required results. It should be fully integrated with other
recruitment methods. It is also important to ensure that websites are kept up to date
and that there is a contact number for those having technical difficulties.
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Interviewing

General rules

Probably the most common way of selecting a person for a job is through the face-
to-face interview. The most important points to bear in mind when you conduct an
interview are:

e Ensure that the interview is free from interruptions and outside noise and that the
location is suitable for the purpose.

Ensure that enough time is set aside for each interview.

e Ensure that all parties involved have been told the date, time and venue for the
interview.

e Read all CVs and/or application forms in advance.
® Prepare questions in advance (see example questions below).

e Avoid any questions that might appear to be discriminatory on grounds of sex,
race, religion or belief, age or disability etc, such as, ‘Do you intend to start a
family in the near future?’ or, ‘Are you likely to want to take long holidays in
your own country?’ or, “‘Will your disability mean that you have to have time off
for hospital visits?’ or, ‘Do you think you would be able to work in a team of
younger people?’ These all suggest that factors other than ability to do the job are
likely to be taken into account.

e Ensure that you ask a large number of open questions, ie questions that
encourage discussion, rather than closed questions that elicit a ‘yes’ or ‘no’
answer. For example, it is better to ask, ‘What do you like about your present
job?’ than, ‘Do you like your present job?’

e If disabled people are attending the interview ensure that appropriate facilities are
provided.

e If more than one person is involved in conducting the interview ensure that it is
clear who will ask which questions.

e Keep notes of decisions reached and the reasons for them, as these will be
important in the event of any candidate querying the selection decision.
Remember, though, that candidates can have access to such notes through the
Data Protection Acts.
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Using the following checklist will help you ensure that you have covered all relevant
points when you are about to conduct a selection interview.

Preparation for interview — checklist

Consider the following factors when preparing for an interview:

e Do you have all relevant information about the candidates, including:
— application forms/CVs;
— all other correspondence with the candidates;
— references if obtained;
— results of any tests carried out;
— personnel files of any internal candidates;
— otherrelevant information?

e Have you identified important issues to be discussed at the interview?

e Do you have the job description?

e Do you have the person specification?

o Have the candidates been told the date, time and venue of the interview?

e Have you taken account of their travelling or work constraints?

e Have reception and security staff been told who to expect and at what times?

e Have the other members of any interview panel been told of the time and place of the
interviews?

e Have the other panel members all been given the above information about the job to be
filled and the candidates?

e Have the panel members been fully briefed about their roles in the interview?
e Have arrangements been made to pay any travelling expenses?

e Doyouhave all necessary information about the salary and terms and conditions relating
to the job in question?

e Have you decided on the information you require and prepared a list of relevant questions
(see below)?

e Have you considered the questions that candidates are likely to ask and your responses to
these?

e Has asuitable interview room been prepared?
e Have you arranged to divert telephone calls and avoid interruptions?
e Have waiting and cloakroom facilities been provided for the candidates?

e Have candidate assessmentforms been prepared and made available to the panel
members (see example below)?

e Hasthe decision-making process been agreed?
e Hasthe process for notifying candidates of the result of the interview been agreed?
o Have the candidates been told about the stages in the interview process?
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Interview structure

When carrying out an interview you should have a structure in mind. This should
comprise an opening, a middle and an end, and you need to take specific actions at
each stage.

When opening the interview:
e Try to stick to the timetable; interviews too frequently overrun.

e Start by welcoming the candidate and try to establish rapport, perhaps by
chatting about something inconsequential.

e Introduce yourself and any other interviewers.

e State the purpose of the interview and describe how it is to be conducted.
In the middle stage:

® Try to ask questions that are open-ended and encourage discussion — basically
questions that begin with who, what, where, when, why and how, or phrases
such as, ‘Tell us what you think about ...’

o Ask questions that relate to required job competencies and the applicant’s previous
experience, eg, ‘Describe a time when ...” and, “‘What did you learn from this?’

e Ensure that you avoid questions that could be construed as discriminatory.

e Avoid just going back over the application form or CV, repeating the information
that is already there, but do clarify anything that is not clear.

e Do not hesitate to probe if the need arises; it is better to get any doubts out into
the open than to wonder about them afterwards.

e Listen carefully to the replies, remembering that the candidate should do most of
the talking, and try to read between the lines.

® Ask the interviewee to supply examples of the kinds of things he has done to get a
clear idea of current and past experience.

e Keep notes of what is said, and if a number of candidates are being interviewed it
is a good idea, in the absence of a photograph, to write a short pen-portrait of
each of them; it is surprisingly easy to become confused after interviewing, say,
six people in one day.

At the end of the interview:

e Invite the candidate to ask any questions about the job or the company.

e Tell the candidate what will happen next and when he can expect to hear the
outcome.

® Ask the candidate if he has any expenses and explain how these can be claimed.
After the interview:

e Discuss and record your conclusions.

e Notify the candidates of the outcome as soon as possible; you may wish to delay
telling any reserve candidate until the first choice has accepted but this delay
should not be too long.
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Note: It is important to retain a note of your reasons for appointing a particular
candidate in case you receive any complaints of discrimination from those who were

Negotiate the salary and terms of employment with the successful candidate and

prepare a contract of employment.

unsuccessful.

Example interview questions

Some examples of the kinds of questions that can usefully be asked at interviews are
set out below. However, you should remember that these are only examples and will
need to be modified to meet your own precise requirements and in relation to the

information provided by the candidate:

Tell me about yourself and your career to date.

What interests you about this job?

What do you know about this company?

What contribution can you make to this company?

Why did you (why are you planning to) leave your last job?

What do you consider to be your main strengths?

What areas do you think you need to improve?

Describe your current responsibilities.

What have been your major achievements in your career to date?
Looking back over your career, what would you have done differently?
What have been the biggest problems in your current (or previous) job?
What experience do you have of managing staff?

Can you give examples of the types of people problems you have had to deal
with?

What experience do you have of managing budgets?
Where do you see yourself in, say, five years’ time?
What other jobs have you applied for?
What salary and benefits are you looking for?
If offered this job, when could you start?
Why should we appoint you in preference to any other candidate?
Can you give an example of a time when you have had to:
— make an important decision;
— deal with a sensitive issue at work;
— introduce a new system or process;

— work as part of a team to achieve an important objective?
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Candidate assessment form

Name:

Job applied for:
Interviewer(s):
Date:

Rate the candidate as follows on the criteria below:
1 = Exceeds minimum requirements

2 = Meets minimum requirements

3 =Does not meet minimum requirements

Rating Comments
Qualifications 2
Relevant experience
Skills/Competencies
Team fit
Personality
Analytical ability
Organizational skills
Presentation skills
Decision making
Management skills
Business acumen
Drive/enthusiasm
Health record
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Overall conclusion:

Other selection methods

A detailed discussion of other selection methods is beyond the scope of this book.
However, some other techniques that might be appropriate in certain circumstances
are described below.

Psychometric tests

Psychometric tests provide an analytical and quantifiable way of measuring
personality traits and abilities, intelligence and aptitudes that are likely to be relevant
to the job.
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Such tests should satisfy six criteria. Any test should be:

a sensitive measuring instrument that discriminates between subjects;
standardized, so that an individual score can be related to others;
reliable, in that it always measures the same thing;

valid, in that the test measures what it is designed to measure;
acceptable to the candidate;
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non-discriminatory.

There are a number of different types of psychometric test that, for selection
purposes, may be classified as intelligence tests, aptitude and attainment tests, and
personality tests.

Intelligence tests

Intelligence tests are the oldest kind of psychometric test, having been designed in
1905. However, they are rarely, if ever, used for selection purposes these days. The
main problem with intelligence tests is that they are attempting to measure something
that is very complex and about which there is much disagreement. It is possible that
intelligence tests only measure an ability to do intelligence tests. In any case, they
have limited application in the selection context and their use in the wrong
circumstances could provoke resentment if candidates feel that they have already
proved their intellectual capacity through their qualifications and experience.

Aptitude and attainment tests

These are designed to test particular aptitudes or abilities and can therefore be made
very relevant to the job in question. Aptitude tests measure an individual’s potential
to develop, whereas attainment tests measure skills that have already been acquired.
Aptitude tests can examine such things as verbal and numerical reasoning skills,
spatial ability and manual dexterity. Some of the most common attainment tests are
keyboard skills tests, which are widely used and accepted. The most important aspect
in designing all such tests is to ensure that they are properly validated.

Personality tests

Personality is an even vaguer concept than intelligence and this is probably the
biggest problem with personality tests. What exactly are they measuring? There are a
number of different theories about personality and a number of different definitions,
with some people taking the view that it cannot be defined and measured.

Personality tests can take a number of different forms, testing, for example,
individual traits or characteristics, interests, or values. Others may concentrate on
specific workplace behaviour.

Some of the more common tests include the 16PF, Myers Briggs Type Indicator
(MBTI), the FIRO-B and SHL’s OPQ. There has been much debate about the validity
of personality tests and studies have given variable results, but they are generally
found to be more valid than the standard interview, especially when used in
combination with other techniques.
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Using tests
Whatever tests are used, they should:

e ideally, be used as part of an integrated process with the selection procedure and
supported by other approaches;

e be rigorously designed and validated;

® be administered by, or supported by advice from, someone trained to the
standards of the British Psychological Society.

Assessment centres

An assessment centre is not a single building or place, as the name might imply, but a
range of tests and exercises, such as in-tray exercises, group discussions or
presentations, given to a group of candidates who are evaluated by a number of
assessors. They can last for several hours or several days. Because of their duration,
the complexity of designing them and the associated costs, they are unlikely to be
appropriate for small companies. However, they have generally been shown to be
good predictors of job performance.

Outdoor selection

Outdoor selection involves using a series of outdoor activities as part of the selection
process. Participants are put into challenging situations requiring them to demonstrate
how they interact with others, for example by working with an appointed leader to
solve a complex problem such as crossing a river by making the best use of their
collective skills and materials provided, or by undertaking a physical challenge. This
type of approach is most appropriate for large organizations with groups of applicants
moving into new roles, and will not generally be suitable for small companies.

Work samples

A work sample is an approach that requires applicants to perform the kinds of tasks
they would carry out in the job. Although in the past this approach was confined to
jobs requiring practical skills, such as skilled craft work, it is now often used for
office jobs. Examples of work samples for such jobs include getting an applicant to
carry out a role play, such as conducting a disciplinary interview, if that is likely to be
part of the job, or writing a report about some aspect of the company. A common
technique is the in-tray exercise, which requires applicants to show how they would
deal with a typical range of internal problems and correspondence.

Biodata

Biodata selection involves selection on the basis of biographical information including
age, qualifications and jobs held. It is based on the assumption that past experience
and attainments are likely to be a good predictor of job performance. Biodata
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questionnaires vary in the number and types of question asked but will typically seek
information such as number of jobs, length of employment, hobbies and interests.
Their main drawbacks are that they can be discriminatory because of the nature of
the questions asked, they need to be individually designed for different organizations,
and they can quickly become out of date.

Avoiding discrimination in selection

Under the Equality Act 2010 it is unlawful to discriminate in selection because of a
‘protected characteristic’ relating to an individual. These ‘protected characteristics’
are sex, sexual orientation, gender reassignment, marriage or civil partnership, race,
religion or belief, age, disability, pregnancy and maternity. Discrimination can arise
even if it is not the applicant who has the protected characteristic but the selection
decision is affected by their association with a person who does, eg where an applicant
is rejected because he has to care for someone with a disability. It is also unlawful to
discriminate on grounds of trade union membership or non-membership.

An exception to the rules on discrimination is where there is what is called an
‘occupational requirement’ that can be justified as a proportionate means of achieving
a legitimate aim. However, this must be crucial to the job in question, for example in
dramatic performances where the role calls for a specific race or sex, where a social
worker is required to deal with a particular ethnic group, or where the work is of such
an intimate nature that members of the public might object to a member of the
opposite sex carrying it out.

Section 159 of the Equality Act also allows the employer to take a protected
characteristic into account when recruiting or promoting where people with that
characteristic are at a disadvantage or are under-represented. For example, if you
have two equally qualified candidates, one man and one woman, but women are
under-represented in the company, it would be legal to appoint the woman in
preference to the man. In practice, there are usually very few occasions when there is
a dead heat between two candidates and there are usually clear reasons for selecting
the best person for the job.

Discrimination may be direct or indirect. Direct discrimination arises when one
applicant is treated less favourably than another because of a protected characteristic.
An example would be restricting certain jobs to members of one sex or a particular
race. Indirect discrimination arises when the selection criteria are such that a smaller
proportion of people with a particular protected characteristic can comply with
them and the criteria are not justified by the requirements of the job. An example
would be requiring applicants to take tests not relevant to the job and which would
have the effect of putting certain groups of people at a disadvantage — for instance,
physical lifting tests, which would discriminate against women or those with certain
types of disability.
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Avoiding discrimination against disabled people

The legislation relating to disability discrimination is now contained within the
Equality Act 2010, which has repealed and replaced the Disability Discrimination
Act 1995 and applies to all companies, regardless of size. This means that it is
unlawful to refuse to offer employment for a reason connected with disability unless
this can be shown to be ‘a proportionate means of achieving a legitimate aim’. A
legitimate aim would be where a physical disability prevented someone from carrying
out a job to the required standard.

When considering applications from disabled people you should:

consider what adjustments you can reasonably make to the job or the workplace
to enable the disabled person to meet the requirements of the job - failure to
make a ‘reasonable adjustment’ amounts to unlawful disability discrimination;

emphasize the essential elements of a job in the person specification and job
description so that any disabled person who can meet these requirements can be
considered seriously;

e modify the recruitment process where necessary, for example by adapting tests;

e adapt physical arrangements if practical, for example by providing wheelchair

ramps;

e consider allowing a disabled candidate to be accompanied, if appropriate;

e train managers and staff in their responsibilities in relation to the law.

Avoiding age discrimination

The Department for Work and Pensions suggests that you should:

1

Remove the date of birth section from any application form and instead put this
information on a separate monitoring form that interviewers will not see.

Remove any other age-related questions. You can still ask applicants to describe
their experience and jobs held.

Ensure that any special recruitment programmes for graduates or managers are
open to all ages.

If you use a recruitment agency, check that it does not exclude people because of
their age.

Focus on skills held and avoid preconceptions such as wondering whether an older
person will be able to work with the latest technology or at a particular speed.

Train interviewing staff in all aspects of avoiding discrimination, including age
discrimination.

Use people of different ages on an interview panel (where possible) to avoid any
accusations that judgements were based on age.

Ask job-related questions.

Use selection criteria to assess candidates.
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10 Monitor the ages of the candidates who applied, those who were shortlisted and
the age of the person appointed.

Much of this advice amounts to no more than good selection practice, so it should not
present a problem for most employers.

Making a job offer

Once you have made the selection decision your next action should be to write to the
successful and unsuccessful candidates. You can make an unconditional job offer but
it is more usual to make any offer subject to the candidate meeting certain criteria,
such as providing satisfactory references or passing a medical examination. At this
stage it is better to defer writing to other shortlisted but unsuccessful candidates
because your first choice may decline the offer.

The job offer should contain, as a minimum:

the title of the job being offered;

any conditions attaching to the offer;

the location of the job;

details of salary or wage, payment intervals and the annual review date;

any significant benefits;

the starting date;

the hours of work;

holiday entitlement;

to whom the new employee should report;

e what the employee should do next.

Examples of offer letters are shown below.

You may also wish to consider making any appointment subject to a probationary
period. If you do so this should be clearly stated in the offer letter, as should any
special conditions attaching to this period. It is important to remember that what
goes into the offer letter forms part of the contract of employment.
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Example offer letter 1

Dear

Following your recent interview at these offices | am pleased to be able to offer you the job of
[insert job title] with this company.
This is subject to:

(a) the receipt of satisfactory references;

(b) amedical report from the company’s medical adviser;

(c) [insert any other conditions attaching to the appointment, such as the completion of a
satisfactory probationary period].

If in the opinion of the company your references and/or medical report are not satisfactory, the
company will withdraw this offer, or if your employment has already commenced, terminate
your employment without notice.

The full details of this offer are as follows:

Job title. You will be employed as a [insert job title], although you will be expected from time to
time to carry out other duties appropriate to a job at this level. You will report to [insert job title].

Place of work. Your place of work is [insert location], although you may be required to work at
any of the company’s premises on a permanent or temporary basis.

Salary and benefits. Your starting salary will be £ [insert amount] per annum [or insert any
other agreed period] and this will be paid on the last day of each month by bank credit transfer
[orinsert any other method agreed]. Your salary will be reviewed annually on 1 January [or
insert any other review date].

In addition to your basic salary you will also be entitled to the following benefits [set out
details of any bonus, company car, medical insurance or other fringe benefits].

Hours of work. Your normal hours of work will be from [insert start time] to [insert finish time],
Monday to Friday [or other working days] with a paid one-hour break for lunch each day [or
other appropriate wording]. The nature of your role means that you may be required to work
overtime without additional payment. [Any requirement to work more than 48 hours on
average and any need for the employee to sign an opt-out under the Working Time
Regulations should be mentioned.]

Holidays. You will be entitled to [insert number] days” holiday per annum in addition to all
public holidays. The company’s holiday year runs from [insert date] to [insert date] and
holidays cannot be carried over from one year to the next. During your first year of
employment you will accrue holiday at the rate of [insert accrual rate] for each completed
month of employment.

Sick pay. Your entitlement to sick pay and the procedure for reporting absences are set out in
the staff handbook.

Pension. The company operates a pension scheme which you will be entitled to join on
appointment and details will be sent to you separately.
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Notice period. The company will give you [insert notice period] weeks/months’ notice of the
termination of your employment (on grounds other than gross misconduct), or any longer
period required by statute. You are required to give the company [insert notice period] weeks/
months’ notice if you decide to terminate your employment.

Further information about the detailed terms and conditions applying to your employment
can be found in the staff handbook.

Acceptance. | would be grateful if you would confirm your acceptance of this offer on the
terms and conditions set out above by signing and returning the attached copy of this letter to
me. | would also be grateful if you could contact me to confirm your likely start date.

I look forward to you joining us and hope that this is the start of a long and happy
association with this company. If you require any further information or would like clarification
of any aspect of this offer please let me know.

Yours sincerely,

Example offer letter 2 (for larger companies)

Dear

Further to your recent interview | am pleased to offer you a job at this company based at
[insert location] with a start date of [insert date].

This letter of appointment, together with the terms and conditions outlined in the enclosed
staff handbook, which should be read in conjunction with this offer letter, constitutes the basis
of your continuous employment with the company.

Job title and grade

Your initial job title and grade will be [insert title and grade]. Further details are given in the
section on grades in the handbook. As a term of your employment, you may be required to
undertake, from time to time, such other duties as may be commensurate with your position in
the company.

Pay

With effect from [insert date] your remuneration will be at a rate of £ [insert amount] per
annum and comprises a basic pensionable salary of £ [insert amount] per annum plus a
non-pensionable regional allowance of £ [insert amount] per annum. Your non-pensionable
car allowance will be at a rate of £ [insert amount] per annum. Payment, which is subject in all
cases to statutory deductions of Income Tax and National Insurance Contributions, will be
made into your bank account in 12 monthly instalments on or around the [insert date] of each
month. You will receive a monthly pay statement detailing gross pay and deductions and any
subsequent changes to your salary will be highlighted on that statement.
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Salary arrangements

The company operates a performance-related pay policy and individual managers are
rewarded according to their objectively assessed performance. Each year the amount of
money available for distribution is expressed as a percentage of the basic salary bill for
managers.

An individual manager’s performance is reviewed against his or her annual objectives at
the end of each year and a performance rating determined. The performance rating influences
the pay award but comparisons with peers or peer groups within the company and market
information of similar jobs outside the company will also be taken into account. Any awards
are normally made in [insert date]. Full details of the company’s performance-related pay
policy will be available at your place of work.

Healthcare plan

You will be eligible for private health cover during your employment in accordance with the
rules of the company scheme. The scheme operates on terms and conditions that are in force
from time to time. The company reserves the right at any time to vary the scale or level of
benefits in force.

Details and registration documents will be sent to you from head office. Full cover under the
scheme will commence from the date of acceptance of your signed application for scheme
membership.

Car scheme

You are eligible to participate in the company’s car scheme subject to the rules of the scheme,
which may change from time to time. For full details of the scheme please contact [insert
appropriate person]. Alternatively, you may elect to take a cash option.

Hours of work

The normal working week is 35 hours and this is normally for seven hours per day (excluding a
one-hour unpaid lunch break) Monday to Friday inclusive. Your initial start and finish times will
be 9.00 am to 5.00 pm Monday to Friday inclusive unless you have been advised otherwise.

Leave

Annual leave. The holiday year runs from [insert date] to [insert date]. For further details
including the entitlement for one completed year of service and above, refer to the handbook.

You are required to take a minimum of two working weeks of your annual leave as
consecutive weeks. Further information on arrangements for taking annual leave will be
available at your place of work.

Public and bank holidays. In addition to annual leave you are entitled to paid leave on public
and bank holidays. Different arrangements may apply to shift workers and details are available
at the relevant work location.
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Absence from work

No salary will be paid for periods of unauthorized absence. Subject to you following the
absence rules laid down by the company, normal pay will be continued during periods of
authorized absence due to sickness, subject to any service criteria that may exist from time to
time. Any statutory sick pay entitlement will be included within this pay. Further details are
given in the section on sickness in the staff handbook.

Place of work and mobility

Your initial location will be [insert location]; however, you may be required from time to time to
work at or from any company location. Full details are set out in the staff handbook.

Pension

Details of the company pension scheme are available from the company secretary.

Data protection

Itis important that our confidential personnel records are maintained as accurately as
possible and under the Data Protection Acts 1984 and 1998 the company and employees have
a mutual responsibility in this regard. You must notify the company in writing of any change in
your personal circumstances, such as your address, marital status, birth of children,
attainment of professional qualifications, and so forth. For further details refer to the ‘data
protection’ section in the staff handbook.

No smoking

A’no smoking’ policy operates in all company premises. Staff who smoke on these premises
may be subject to formal disciplinary procedures, which may ultimately lead to dismissal.
Disciplinary rules

Contravention of any disciplinary rules, misconduct or a failure to achieve the required standards
of performance is likely to result in action being taken under our disciplinary procedures, which
could include dismissal. General disciplinary rules are set out in the staff handbook.

Grievance procedure
If you have a grievance related to your employment, you have a right to apply for redress.
Details of the procedure are set out in the staff handbook.

Termination of your employment by the company

You are entitled to [insert notice period] notice from the company to terminate your
employment, or by such notice as may be required by statute, unless your employment is
terminated on the grounds of gross misconduct. For further details please refer to the ‘notice
period’ section in the staff handbook.
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Termination of employment by you

You are required at any time to give the company [insert notice period] notice in writing.

Acceptance

I should be grateful if you would kindly sign and return the attached copy of this letter to your
line manager to confirm your acceptance of this offer.

Yours sincerely

| hereby accept the offer and the terms and conditions with the company as set out in this
document, together with the other conditions contained in the staff handbook, which | have
read in conjunction with this offer letter.

Signed:
Name:
Date:

Taking up references

Although there is generally no legal obligation on an employer to give a reference (apart
from certain jobs regulated by the Financial Services Authority), many are happy to do
so. Any reference you are given must be fair, honest and accurate. However, there is
nothing to stop an employer from providing a neutral reference — one that confirms
that the employee was employed in a particular job with that company for a particular
period, but makes no other comment about performance or attitude. Fear of possible
litigation means that increasing numbers of employers now provide such references.

To ensure that you obtain all the required information about a prospective
employee, the safest course of action is to provide a reference form, such as that set
out below or, better still, to obtain references by telephone. Previous employers may
be willing to disclose information about a prospective candidate over the telephone
that they would be reluctant to put in writing, and it may also be possible to judge
attitudes by the tone of voice used. However, for a telephone reference to be of real
value, you need to ensure that you ask the right questions. Using the reference form
will help ensure this. In addition, you may want to confirm impressions gained at the
interview or clarify any doubts you may have.

Most employers ask for two references: one from the last employer and one from
another person who knows the candidate. In practice, it is only the reference from the
candidate’s last employer that is of real value because the other will generally be from
a personal friend.

You should always get the candidate’s permission to take up any references. A
common practice is to take up references from previous employers at the offer stage,
and to make the job offer subject to a satisfactory reference from the current employer.
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This allows the candidate time to give notice before the company is approached. An
example letter and form asking for a reference are set out below.

Letter applying for reference

Dear

Re: [applicant’s name]

The above-named person has applied for a job as a [insert job title] with this company and has
given your name as a referee.

We would be grateful if you would give us your opinion of his suitability for the job described
by completing the enclosed form. We would also appreciate any other information you can
give us that you feel might help us in making our decision, and which has not been covered
adequately on the form.

Any information given will be treated as confidential. If a subject access enquiry is received
from the applicant, under the terms of the Data Protection Act, we would be obliged to
disclose the content of the reference, but the source of the information will be kept
confidential.

Thank you for your cooperation.

Yours sincerely,

Application for reference

Name of prospective employee:
Company name:

Company address:

Name of person requesting reference:

Information required:

Date employee began employment with your company:
Job title:
Main responsibilities:

Number of days sickness in last year of employment:
Has the employee been subject to any disciplinary proceedings? YES/NO*
If YES, please give details.
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In your opinion is the employee:
Honest? YES/NO*
Reliable? YES/NO*
Punctual? YES/NO*
A satisfactory performer? YES/NO*
Would you re-employ him/her? YES/NO*
Do you know of any reason why we should not employ him/her? If so, please specify.
Please give any further information that you feel might be relevant.

Would you be prepared to discuss this further over the telephone? YES/NO*

Signature:

Name:

Date:

Position:
Telephone number:

* Delete as appropriate.

Medical reports

You can make an appointment subject to a satisfactory medical report from the
company’s medical adviser or the candidate’s own doctor following any job offer. It is
preferable to employ a company medical adviser because that person will have the
company’s interests at heart and the employee will have no right of access to the
report. Where the report is prepared by the person’s own doctor he has the right to see
it and to amend it or to withhold information (Access to Medical Reports Act 1988).

Under the Equality Act 2010 it is unlawful to ask an applicant health-related
questions before making any job offer except to:

e determine whether or not a reasonable adjustment needs to be made to the
recruitment process;

e determine whether or not an applicant is able to carry out a function intrinsic to
the role;

e monitor diversity;

e ensure that a disabled applicant benefits from any positive action measures in
place;

e determine whether or not the applicant has a disability where this is an
occupational requirement of the job; and

e vet applicants for national security purposes.
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Checking qualifications

There is ample evidence that a significant minority of applicants lie about, or
exaggerate, their qualifications in job applications. You should make a point of
checking qualifications by reference to professional yearbooks, by asking the
applicants to bring any certificates along for verification, or by direct reference to the
examining body. Alternatively, there are a number of companies that are able to
provide this service.

Rejecting candidates

When rejecting job applicants the general rule is that you should try to notify them
speedily but avoid entering into detailed explanations of the reasons for their lack of
success. While it may be good practice to offer a verbal explanation if this is likely to
help the candidate in any subsequent application you must be careful to ensure that
you do not imply that rejection was for any other reason than suitability for the job
compared to other candidates. An example of a rejection letter is set out below.

Example rejection letter

Dear

Job of:

Thank you for [attending the interview for the above job at these offices on date]/[applying for
the above job].*

| regret that, after careful consideration, we will not be [taking your application any further]/
[making you an offer]* as there were a number of other candidates whose qualifications and
experience more closely matched our requirements.

I would like to thank you for your interest in the company and to take this opportunity to wish
you every success in your job search.

Yours sincerely,

*Delete as appropriate

You should also retain the notes relating to any selection or shortlisting decision so
that in the event of any complaint about your decision you can produce evidence in
support of it. There have been a number of cases where members of ethnic minorities
have been able to show that just putting a different name on an application can affect
whether a person is invited for interview.
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Withdrawing a job offer

You might sometimes have to withdraw a job offer that has already been made.
Where this is not because of any fault of the candidate, such as failure to provide a
satisfactory reference where that was a condition of the appointment, you should give
the candidate pay in lieu of the notice period set out in the contract.

Special cases

Employment of offenders

Under the Rehabilitation of Offenders Act 1974 an offender does not need to give the
employer details of any past offence for which he is now considered to be rehabilitated.
Equally the employer must not take into account any such offences. These periods of
rehabilitation vary depending on the nature of the offence and some, such as a sentence
of custody for life, are excluded completely. The practical effect of the Act is that not
only does the applicant not have to mention any ‘spent’ conviction, but could effectively
lie about having committed an offence if asked directly whether he had any convictions.
The relevant offences and time periods for rehabilitation are set out in the Act.

Exceptions

There are some jobs for which people are required to declare their convictions
regardless of whether they might otherwise be spent under the provisions of the Act.
These include:

@ appointment to any post providing accommodation, care, leisure and recreational
facilities, schooling, social services, supervision or training to people aged under 18
(including teachers, school caretakers, youth and social workers, and child minders);

e employment providing social services to elderly people, mentally or physically
disabled people, alcohol or drug misusers or the chronically sick;

e appointment to any office or employment involving the administration of justice,
including police officers, probation officers, traffic wardens, etc;

e admission to certain professions that have legal protection, including lawyers,
doctors, dentists, nurses, chemists, accountants, etc;

@ appointment to certain jobs regulated by the Financial Services Authority;

e appointment to jobs where national security may be at risk (eg certain posts in
the civil service and defence contractors).

A full list of these exceptions is contained in the Rehabilitation of Offenders Act 1974
(Exceptions) Order 1975.

Where appointments are to be made to jobs that are excepted from the Act you
should make it clear to the applicant that checks about any previous convictions will
be made and that the appointment is conditional on these.
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Working with vulnerable adults

The Vetting and Barring Scheme (VBS) was due to come into effect from 1 July 2010,
with registration with the Independent Safeguarding Authority (ISA) compulsory
from 1 November 2010. However, this has been reviewed by the coalition government
and is likely to be scaled back to ‘common sense levels’ in early 2012. In the meantime
the safeguarding regulations previously introduced in October 2009 continue to
apply. This means that those who employ or use volunteers in regulated activities
should continue to ask for an enhanced Criminal Records Bureau (CRB) disclosure as
required by those regulations. These regulations provide that:

@ a person who is barred from working with children or vulnerable adults will be
breaking the law if he works or volunteers, or tries to work or volunteer with
those groups;

® an organization that knowingly employs someone who is barred to work with
those groups will also be breaking the law;

e if your organization works with children or vulnerable adults and you dismiss a
member of staff or a volunteer because he has harmed a child or vulnerable adult,
or you would have done if he had not left, you must tell the Independent
Safeguarding Authority.

Restrictions on employing children

There are certain restrictions on the employment of children. These are:

e 1o children may be employed under the age of 14, except on ‘light work’,
information about which should be available from the local council;

children aged 15 may only work for up to eight hours on a non-school day;
children under 15 may only work for up to five hours on a non-school day;
children must not work for more than two hours on school days and Sundays;

they must not work for more than 35 hours in any week in the school holidays if
over 15, or for more than 25 hours if under 135;

e they must not work for more than four hours in any day without a rest break of
one hour;

e they must not be employed for more than 12 hours in any week in which they are
required to attend school;

@ there must be at least two consecutive weeks in the school holidays without
employment.

Employment of overseas nationals

All European Economic Area (EEA) nationals have the right to work in the United
Kingdom. Other nationalities will generally need a work permit, although there are a
number of exceptions to this general rule. Further information can be obtained from
www.homeoffice.gov.uk or www.workpermits.gov.uk.



Recruiting Staff

The EEA includes the following countries:

Austria Greece Netherlands
Belgium Hungary Norway
Bulgaria Iceland Poland
Cyprus Ireland Portugal
Czech Republic Italy Romania
Denmark Latvia Slovakia
Estonia Liechtenstein Slovenia
Finland Lithuania Spain
France Luxembourg Sweden
Germany Malta

However, you should note that if the new employee is a national from one of the new
members of the EU, ie Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland,
Slovakia or Slovenia, you must follow a three-stage procedure:

1 Check documents to ensure that the employee is a national from one of these
countries.

2 Assoon as the employee begins working notify him of the need to register with
the Home Office. You have to check that such registration has taken place
within one month of the employee starting work.

3 If the registration process is successful the Home Office will send the employee a
registration certificate and you will be provided with a copy, which must be
retained. If you do not register with the Home Office within the period of one
month but continue to employ the person, you may be guilty of committing a
criminal offence and could face a maximum penalty of £5,000.

Since February 2008 a points-based system has been in place to assess people wanting
to come to work in the UK. There are five tiers within the points-based system:

Tier 1: Highly skilled

Tier 2: Skilled

Tier 3: Low skilled

Tier 4: Students

Tier 5: Temporary workers (including holiday workers)

Sponsorship by an employer is essential for Tiers 2—5. Those in Tier 1 who meet the
points requirement are allowed to come to the UK to seek work or to pursue self-
employment opportunities.

The criteria applying to these categories are kept under constant review and as the
coalition government has announced plans to restrict the number of migrant workers
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it is essential to check the latest information on one of the relevant websites
mentioned below.

On 1 January 2007 Bulgaria and Romania joined the EU, but citizens from those
countries are subject to certain restrictions. These are:

e Skilled Romanian and Bulgarian workers with the right qualifications and
experience will continue to be allowed to come to the United Kingdom on work
permits to take up specific jobs where no suitable UK applicants can be found.

o Workers with particularly high levels of skills and experience will continue to be
admitted under the Highly Skilled Migrants Programme.

e Low-skilled migration will be restricted to those sectors of the economy where
the United Kingdom already has low-skilled schemes and will be subject to a
strict quota.

® There will be time limits on certain workers and no access to benefits and public
housing.

o Employers and employees not abiding by the new rules could face fines.

More information is available from www.workingintheuk.gov.uk and www.
homeoffice.gov.uk.

Immigration, Asylum and Nationality Act 2006

Under the Immigration, Asylum and Nationality Act 2006 it is a criminal offence to
employ overseas nationals aged 16 or over without authorization from the
immigration authorities. This means that you must check to ensure that any potential
employee can provide evidence of his entitlement to work in the United Kingdom.
Any employer who knowingly employs an illegal immigrant is liable to a penalty of
£10,000 per illegal worker.

There are two lists of documents that can be used as evidence of the right to work
in the UK. Documents provided from List A establish that the person has an
ongoing entitlement to work in the UK. Documents from List B indicate that he only
has limited leave to be in the UK, so the checks should be repeated on that employee
at least once every 12 months, until he produces documents from List A or leaves
your employment.

List A documents are:

UK passport;
EEA or Swiss passport or national identity card;

UK residency permit issued by the Home Office or UK Border Agency;

Biometric Immigration Document issued by the UK Border Agency indicating
that the person can stay indefinitely in the UK;

passport or travel document showing a right of abode in the UK;

e immigration status document issued by the Home Office or UK Border Agency
giving a right to stay in the UK indefinitely if produced with an official document
showing that person’s name and National Insurance number;
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e birth certificate issued in the UK, Channel Islands, Isle of Man or Ireland if
produced with an official document showing that person’s name and National
Insurance number;

e adoption certificate issued in the UK, Channel Islands, Isle of Man or Ireland if
produced with an official document showing that person’s name and National
Insurance number;

e naturalization certificate if produced with an official document showing that
person’s name and National Insurance number;

o letter from the Home Office or UK Border Agency indicating that the person is
allowed to stay indefinitely in the UK if produced with an official document
showing that person’s name and National Insurance number.

List B documents are:

® passport or travel document indicating that the person is allowed to work in the UK;

e Biometric Immigration Document issued by the UK Border Agency indicating that
the person named in it can stay in the UK and is allowed to do the work in question;

e work permit, letter or other approval to take employment issued by the Home
Office or UK Border Agency when produced with either a passport or another
travel document showing that the holder is allowed to stay in the UK and do the
work in question;

e Application Registration Card issued by the Home Office or UK Border Agency
stating that the holder is permitted to take employment, when produced with
evidence of verification by the UK Border Agency Employer Checking Service;

e Immigration Status Document issued by the Home Office or UK Border Agency
indicating that the holder can stay in the UK and do the work in question, when
produced with an official document giving the person’s name and National
Insurance number;

@ letter issued by the Home Office or UK Border Agency to the holder or the
employer indicating that the person named can stay in the UK and is allowed to
do the work in question when produced with an official document giving the
person’s name and National Insurance number.

Furtherinformationisavailable from www.ukba.homeoffice.gov.uk/employingmigrants
and www.ukba.homeoffice.gov.uk/employers. You should ensure that you check the
latest rules before employing overseas workers.

Further information

Access to Medical Reports Act 1988

Asylum and Immigration Act 1996

Chartered Institute of Personnel and Development (2005) People Management and Technology:
Progress and potential, CIPD, London, online: http:www.cipd.co.uk/surveys

Data Protection Act 1998

Edenborough, R (2002) Effective Interviewing — A handbook, 2nd edn, Kogan Page, London

Employment Act 1989
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Equality Act 2010

http://www.askgrapevine.com/

http://www.homeoffice.gov.uk
http://www.ind.homeoffice.gov.uk
http://www.ukba.homeoffice.gov.uk
http://www.direct.gov.uk/en/campaigns/Vetting/DG_183218
Immigration, Asylum and Nationality Act 2006

Rehabilitation of Offenders Act 1974

The Children (Protection at Work) Regulations 1998 and 2000
The Executive Grapevine, Executive Grapevine International Ltd
The Safeguarding Vulnerable Groups Act 2006
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Writing
Employment
Contracts

Deciding whether someone is an employee

key decision you have to make at the outset of any employment relationship is
whether the person being employed is actually an employee and therefore
subject to a whole range of employment protection measures, or whether that person
is self-employed with any contract being a contract for services rather than a contract
of employment.
A person is likely to be self-employed if some or all of the following conditions
are met:

she is in business on her own account and carries all the financial risk;
she also works for other companies;
no guarantee of work is given by the company;

she provides her own tools and equipment;

she is not under the control of the company’s management;

e she can decline work.

There is an increasing tendency in legislation to refer to ‘workers’ rather than
employees, such as in the Working Time Regulations, but although this definition

would include people such as those providing domestic services or working for an
agency, it would not apply to the genuinely self-employed.

Agency workers

Under the Agency Workers Regulations 2010, with effect from October 2011
temporary agency workers are entitled to equal treatment to comparable permanent
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employees after 12 weeks in a job. This means that they are entitled to the same
working conditions and employment terms as permanent staff. This excludes certain
payments such as sick pay, redundancy pay, and pension and benefits in kind. How
this will work in practice remains to be seen and you will need to check the position
carefully if considering using agency staff for more than 12 weeks.

The contract of employment

The contract of employment between you and the employee is not one single
document but comprises the contents of any offer letter, any verbal promises made by
you to the employee that are intended to be part of the contract, and any other
written terms and conditions applying to this type of job in the company, such as
those that might be contained in any staff handbook. There may be customary
practices in the company that would also form part of the contract. For example, if
you customarily pay a Christmas bonus to all staff this would be likely to be equally
applicable to any new employee, unless there were conditions attached to the payment
such as a minimum length of employment.

There are also aspects of the employment contract that are not written anywhere,
but are implied. For example, it is to be expected that any employee will follow any
reasonable instructions given by an authorized manager and, equally, that you as the
employer will provide all the necessary facilities to enable an employee to be able to
do her job effectively.

Where the company has collective agreements, ie agreements negotiated between the
employer and any unions or employees’ representatives, these will also be part of the
employee’s contract although they may not actually be contained in a staff handbook.

Statement of employment particulars

What is written into a contract is a matter for agreement between the employee and
you and is not specified by law. However, it is a legal requirement that you issue any
employee with a written statement of employment particulars within two months of
commencing employment. The content of this statement is specified by statute
(Employment Rights Act 1996) and must include the following information:

e the parties to the agreement — the name of the employer and the employee;

e the date employment began (in this job);
°

the date continuous employment began, including service with any predecessor
organization;

the rate of pay, the method of calculating it and the intervals at which it will be paid;
terms and conditions relating to hours of work;

holiday entitlement and holiday pay;

the title of the job or a brief description;

the place of work and any mobility requirements.
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You must also give the employee other information as part of the written statement,
but this does not have to be set out in a single document and may be given in
instalments, provided it is given within the two months’ time limit. This additional
information includes:

e where the employment is temporary, the date it is to end;

any terms and conditions relating to sickness or injury, including sick pay
provisions;

terms and conditions relating to pensions;

whether a contracting-out certificate for pensions is in force;

the length of notice required from both parties;

details of any collective agreements that might affect the employee;

information about the conditions attaching to any requirement to work outside
the United Kingdom;

the procedure for dealing with grievances (or where it can be found);

e the disciplinary procedure and any disciplinary rules (or where they can be

found).

If there are no details to be entered under one of the above headings, that fact should
be clearly stated at the appropriate point in the statement.

As indicated above, the statement of employment particulars is only part of the
contract of employment, but it is strong evidence of the intentions of both parties.
Two copies of the statement should be sent to the employee for signature, with one
being retained for your records.

An example of a statement of employment particulars for a management job is set
out below. A statement for clerical and other jobs should contain the same headings
but the details might need to be modified. You should note that there is no legal
requirement for the contract to be signed, and it still applies if the employee declines
to sign it. However, a signature does indicate that the employee has read the contract
and is hopefully aware of the content.

Example statement of employment particulars for a manager

This statement is a legal requirement of the Employment Rights Act 1996 and forms part of your
contract of employment. It sets out the main particulars of the terms and conditions of
employment between:

[Name of company] and
[Name of employee]

Date on which employment commenced:
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Continuous employment

Your period of continuous employment began on [the same date] OR on ... [taking into account
any employment with previous employers which counts towards continuous service].

Job title:

You should note that the company may require you to undertake other duties and
responsibilities appropriate to a job at this level. You must carry out your work diligently and
faithfully and comply with any general or specific instructions given to you by the company.

Reporting to:

Confidentiality

You must not at any time during your employment, or after it has ended, make or permit any
unauthorized disclosure of any information that is confidential to the company or any
customer of the company. Confidential information includes information relating to the
transactions, finances, business or affairs of the company or customers of the company.

Place of work

Your main place of work is [insert location], although you may be required to work at other
company locations on a temporary basis.

Work outside the United Kingdom

If you are required to work outside the United Kingdom for a period of time of more than one
month you will receive separate particulars of the relevant terms and conditions applicable to
that work and to your return.

Normal hours of work

Your normal working hours are 35 hours per week, plus a one-hour lunch break each day.
However, you will be expected to work the hours necessary to reach your targets. [As this
may occasionally require you to work more than the maximum of 48 hours per week specified
in the Working Time Regulations you will be required to sign an agreement opting out of this
provision in the Regulations. You can terminate this agreement at any time by giving the
company three months’ notice.]

Overtime is not paid.

Pay

Your salary is £ [insert amount] per annum. Your salary is payable by equal monthly
instalments in arrears on the last working day of each calendar month. Payment will be made
by cheque or by credit transfer to your bank account. Your salary will be reviewed annually on
[insert date].
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Expenses

The company will reimburse all travelling and other out-of-pocket expenses properly incurred
by you in the performance of your duties, subject to the production of invoices, vouchers or
other reasonable evidence of expenditure.

Deductions from your pay

The company shall be entitled to recover any debt owed by you to the company or any other
sums lawfully due from you to the company by deduction from your remuneration, including
holiday pay and pay in lieu of notice, or any other payment on termination of employment.

You are not entitled to any remuneration or other payment from the company during any
period of unauthorized absence from work.

Holiday entitlement

You are entitled to [insert number] working days’ holiday per annum with full salary in addition
to public holidays. During your first year of employment your holiday entitlement will be in
proportion to the number of complete months worked based on the accrual rate described
below. All holidays must be approved in advance by the company. [Unused holiday cannot be
carried over from one holiday year to the next.]

On the termination of your employment for any reason (except misconduct) you will be
entitled to holiday pay for each day that may remain after deducting from your accrued holiday
entitlement the amount of holiday already taken in the holiday year in which your employment
ceases. Accrued holiday entitlement is calculated by taking, for each completed calendar
month of employment during the holiday year in which your employment ceases, one-twelfth
of your annual holiday entitlement for that holiday year to the nearest whole day. The daily rate
of holiday pay will be your annual salary at the date of termination of your employment divided
by [insert agreed figure].

If you have taken holidays in excess of your accrued holiday entitlement the company may
deduct from your final salary or any other payment due to you on the termination of your
employment the amount overpaid to you for the excess holiday, calculated on the same basis
as for holiday pay.

Sickness absence

If you are unable to attend work because of sickness you must notify your manager as soon as
possible on the first day of absence and at least within one hour of your normal start time. You
must complete a company self-certification form for the first seven days and give this to your
manager on your return. For ilinesses of more than seven days, a doctor’s certificate must also
be produced on the eighth day and weekly thereafter.

If you realize that your sickness will last for more than the working week, you should
contact the company and ask us to send a certificate to you at home, which you should
complete and return by post.

Your certificates should show all the actual days of sickness even if they are not days you
would normally work, such as weekends and public holidays.
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If you do not comply with this requirement the company may take disciplinary action against
you and you may forfeit your right to sick pay.

Company sick pay

Company sick pay will be at the discretion of management but will not be unreasonably
withheld. To qualify, you must have had six months’ service with the company and have
complied with the requirements on notification of absence and the provision of medical
certificates. The entitlement increases with length of service as follows:

e sixmonths to two years — one month'’s full pay, one month’s half pay;
e two years to five years —two months’ full pay, two months” half pay;
e over five years —three months’ full pay, three months’ half pay.

Company sick pay includes any entitlement to statutory sick pay (SSP) but the total of
company pay and SSP will not be greater than your normal basic salary. If you are not entitled
to company sick pay, you may still be entitled to SSP, which will be paid in accordance with
the regulations for the time being in force. The rules relating to the payment of sick pay and
SSP are set out in the staff handbook.

The company can at any time require you to submit to an independent medical examination,
by a medical practitioner nominated by the company, which we will pay for.

Pensions

You are entitled to become and remain a member of the [insert name] pension scheme, subject
to and in accordance with the rules of the scheme in force for the time being, and an
explanatory booklet is available from [insert contact title or department]. [A contracting out
certificate is] OR [There is no contracting out certificate] in force in respect of your employment.

Termination of employment

You are required to give not less than [insert period of weeks or months] notice to terminate
your employment.

You are entitled to receive not less than [insert period of weeks or months] notice if the
company terminates your employment, for any reason other than gross misconduct, or any
longer period required by statute.

The company reserves the right to give you pay in lieu of notice.

On the termination of your employment for any reason you must return all documents,
equipment or other property belonging to the company or relating to the company’s business
which are in your possession or control and you must not make or retain any copy, extract or
duplicate of any such document OR [where the period of employment is for a fixed term] You
are employed on a fixed-term contract which will expire on [insert date].

Disciplinary rules and disciplinary procedure

The disciplinary rules and procedure which apply to you are attached as an appendix to this
contract. They do not form part of your contract of employment.
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Grievance procedure

If you are dissatisfied with a disciplinary decision or if you have any grievance relating to your
employment you should apply in the first instance to [insert name of supervisor or line
manager], either orally or in writing. If the matter is not resolved you should follow the
following procedure [set out grievance and disciplinary appeals procedures or refer to other
documents such as staff handbook].

Collective agreements

Your terms and conditions of employment are affected by the following collective agreements
between the company and [insert name of union/employer’s association/staff association,
etc]: [list relevant agreements]. OR No collective agreements directly affect the terms and
conditions of your employment.

Personal information

You must notify the company of your current address and any changes, your bank account to
which salary payments are made, details of the person(s) to contactin an emergency, and
other information that is needed by the company to maintain accurate records and to ensure
compliance with its statutory obligations.

You agree to give the company permission to collect, retain and process relevant personal
information about you. The company will keep such information confidential and will make
every effort to ensure thatitis accurate and kept up to date.

Signed: for the Company
Date:

Signed: Employee

Date:

Specific contractual clauses

In addition to the employment particulars contained in the written statement,
employment contracts will usually contain a number of other clauses or variations on
standard clauses. Some of the more common ones are described below.

Probationary period

Employers sometimes wish to apply a probationary period before offering an
employee permanent employment. An example of this type of clause is as follows:

The first six months of your employment with the company are probationary.
During this period the company may terminate your employment by giving you
one week’s notice. At the end of the probationary period your employment with
the company will be reviewed.
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Non-competition clause

A non-competition clause or restrictive covenant is put into a contract to prevent the
employee from competing with the company, or revealing trade secrets, once that
person has left. Any such clause must be worded to give the company only the
protection that may be considered reasonable to protect its business interests, and
should therefore be limited in time and scope. If the clause is too widely drawn it may
not be enforceable. An example is:

For the protection of the company, its business, its employees and its customers,
you agree that: you shall not, during the 12-month period starting with the date of
termination of your employment, either on your own account or with or on behalf
of any other person, solicit or entice away or try to solicit or entice away from the
company, any individual who is an employee of the company; you shall not,
during the six-month period after the date of termination of your employment,
either on your own account or with or on behalf of any other person, solicit or
entice away or attempt to solicit or entice away, any company customer; and you
shall not, during the six-month period after the date of termination of your
employment, either on your own account or on behalf of any other person, have
dealings, directly or indirectly, with any company customer. However, you are not
prohibited by any of these restrictions from seeking or doing business with a
company customer who is not in direct or indirect competition with the company.

You agree that these restrictions are reasonable and necessary for the protection
of the company and that if any of these are found by any court to go beyond what
is reasonable to protect the company’s interests that the remainder of the contract
will still apply as modified.

Benefits

You may wish to refer in the written statement to some of the main benefits applicable
to the job. These might include for example:

e a discretionary bonus (be careful to ensure that you do not word this in such a
way as to create a contractual entitlement, unless you intend to do so);

a company car;

medical insurance;

season ticket loan;

e life assurance.

The full range of benefits that might apply to any job is covered in Chapter 4.

Termination of employment

The period of notice you give to the employee or require from her will depend on the
type of job. For monthly paid staff, one month on either side is typical. For more
senior jobs or those where the employee has to continue providing a service to a client
or customer, longer periods may be required. There is also a statutory right to notice,
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which is one week for anyone with more than one week’s but less than two years’
service, rising by one week for every year of service thereafter up to a maximum of 12
weeks after 12 years.

It is a good idea to insert into the contract a clause that gives you the right to give
the employee pay instead of requiring that her notice be worked out. Adding such a
clause removes the danger of your being in breach of contract in these circumstances.
See also the section below relating to garden leave.

An example of a termination of employment clause is:

Your employment may be terminated by either party on the giving of one month’s
written notice and the company reserves the right to pay salary in lieu of notice
during the notice period.

When you have completed five years’ employment with the company you are
entitled to one week’s notice for every year of employment, up to a maximum of
12 weeks after 12 years.

Notwithstanding the other provisions of this contract, the company shall be
entitled to terminate your employment without notice or payment in lieu of notice
for dishonesty or gross or persistent misconduct, whether in connection with your
employment or not.

On termination of your employment for whatever reason you shall return to the
company all books, documents, papers, computer data, materials, credit cards and
other property relating to the business or belonging to the company, which may
then be in your possession or under your power or control.

Garden leave

When an employee leaves the company, either through resignation or dismissal, that
person has the right to continue attending the place of work during the notice period.
However, this is not always desirable because she might continue to have access to
commercially sensitive information. To prevent attendance during the notice period
you should insert a provision into the employment contract giving you the right to
require the employee not to report for work. You can attach conditions to this
‘garden leave’, such as not permitting the employee to work for another company,
but these should be clearly spelt out in the contract.
An example of a garden leave clause is as follows:

The company shall have the right during the period of notice, or any part of that
period, to place you on leave, paying the basic salary and benefits to which you are
entitled. During this period you are not to visit company premises, other than at
our request.

Exclusive employment

You may wish to ensure that an employee devotes all her energies to her job and is
not distracted by external activities. For example, someone who works late evenings
and early mornings in a nightclub may not be on top form during the day. Also, you
could fall foul of the Working Time Regulations (see below and Chapter 8) if an
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employee works more than 48 hours a week in total because she has another job. It
may therefore be advisable to insert a clause in the contract similar to this:

Employees are not permitted to take second jobs, for example in the evening,
without written company agreement. Any person in breach of this requirement
will be subject to disciplinary action and may be dismissed.

Confidentiality

It is an implied term of the contract of employment that an employee should remain
loyal to the employer and act in good faith, which clearly includes not giving
confidential information to competitors, but you may wish, nevertheless, to protect
such information with a confidentiality clause, such as the following:

Except for information already in the public domain, you will not disclose any
confidential information concerning the business or affairs of the company, or any
associated company, or our customers or suppliers, to any other person or
organization. This also applies after you have left the company.

Any information relating to the company, our customers or suppliers remains
the property of the company, and when you leave any such information must be
handed back to the company.

Working Time Regulations opt-out

Where a member of staff may be required regularly to work more than 48 hours per
week you should ask that person to sign an opt-out similar to the one in the
following extract.

Agreement to opt-out of the 48-hour working week

Company:
Name of employee:

| understand that under the provisions of the Working Time Regulations | am not required to
work more than 48 hours per week on average.

| agree that I may work more than an average of 48 hours a week. If | change my mind, I will
give you [insert period of notice — up to three months] notice in writing to end this agreement.

Signed:
Date:
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Other clauses

In addition to the clauses set out above there are a number of other employment
terms and conditions that are usually contained within a staff handbook, as set out in
Chapter 9, but that could, if desired, be incorporated into the written statement. The
main problem is that this can tend to make the statement a long, complex and
possibly off-putting document. On the other hand, it does mean that all the key terms
and conditions can be found in one place.

Types of contract

Open-ended and fixed-term contracts

Most employment contracts are for an indefinite period of time and only end when
the employee leaves. However, it is also common to have a fixed-term contract when
the employment is for a specified period of time, such as one year, and automatically
ends when that period has elapsed. To avoid any doubt such a contract should specify
a definite end date. You should bear in mind that non-renewal of a fixed-term
contract is a dismissal and is subject to the normal rules applying to any dismissal. If
the principal reason for the dismissal is that the contract has expired and no further
work is available then the dismissal is likely to be fair (see Chapter 14). Anyone
employed for four years on successive fixed-term contracts automatically becomes a
permanent employee.

Joint contracts

In a joint contract it is a condition of the job that two people are employed jointly to
carry out the work. An example of a joint contract would be where a husband and
wife are employed to run a hostel. In this type of contract, ending the employment of
one party to the contract will result in the automatic ending of the employment of the
other person.

Directors’ service agreements

A director’s service agreement is very similar to any other employment contract and
should contain everything required in the statement of particulars of employment.
However, such contracts usually contain a number of other provisions that may only
be appropriate for company directors. These typically include:

e longer notice periods, six months or a year being common;

@ a non-competition clause, requiring the director not to enter into competition
with the employer, nor to solicit the employer’s customers or staff, for a period
following termination of employment;

e a garden leave provision;
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confidentiality clauses;
special bonus provisions;

wide-ranging mobility provisions;

a requirement not to carry on any other employment or professional activities
outside this employment;

® a requirement to relinquish all directorships on leaving;

® special compensation arrangements on losing office.

Although these provisions are more commonly found in directors’ service agreements
some could also appear in ordinary employment contracts.

Bear in mind that where the contract contains generous bonus provisions these
should be subject to stringent conditions, so that you do not end up rewarding
failure. This problem has been highlighted in recent years when a number of senior
executives have been given generous settlements on leaving companies despite those
companies suffering a serious decline in profitability and share values. The financial
services sector provides some prime examples!

An example of a director’s service contract is set out at the end of this chapter.

Casual employees

Casual employees are those who are employed only for a certain number of hours
and who receive payment only for those hours and who do not otherwise benefit
from the terms and conditions of employment applying to permanent staff (although
you should assume that statutory employment rights will apply). When you employ
casual staff the basis of the employment, including its duration and the terms and
conditions applying, should be made clear in the offer letter.

An example of wording in a contract for a casual worker is as follows:

You will provide services to the company on a casual basis and as required by the
company. However, we cannot guarantee to provide you with work and there is
no obligation on your part to accept any work offered.

You will be paid at the rate of £ [insert amount] for all hours actually worked.
You will not be entitled to any other company benefits.

You are not an employee of the company and consequently you will be
responsible for accounting to HMRC for all taxes payable and any National
Insurance or other statutory reductions [alternatively, the company may be obliged
to deduct tax and National Insurance, but it should be made clear that, if so, this
is ‘for administrative convenience only’].

Amending contracts

A contract of employment is an agreement between you and the employee and can
only be changed by agreement. Although certain common changes such as an increase
in pay will be mutually agreed between both parties, any unilateral change by you is
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likely to be a breach of contract. You should always therefore try to obtain the
employee’s agreement to any contract changes.

Problems most commonly arise when an employer, for business reasons, tries to
make changes to the existing contract that are not accepted by the employee. If the
employee cannot be persuaded to accept the new terms the only options are either not
to change the contract, or to terminate the existing contract and offer to re-employ on
a new one. The danger is that any such action could amount to an unfair dismissal,
unless justified by strong business reasons. Imposing the changes without consultation
could give rise to claims for breach of contract, and constructive dismissal if the
employee resigns.

Further information

Employment Rights Act 1996
Essential Facts — Employment (2011) Croner, Kingston upon Thames, Surrey
Working Time Regulations 1998

Appendix: Specimen service agreement

The following service agreement is an example of what such a contract will typically look
like. It comprises various sections from a number of such contracts with further
amendments by the author. You should not use it as it stands because the precise wording to
go into any service agreement will depend on what is agreed between the parties and you
will need to seek advice to ensure that the agreement covers all salient points and that it is
legally sound.

Service Agreement

This agreement is made on the [date] between
(1) [company name and address] (‘the Company’) and
(2) [employee name and address] (‘the director’)

1. Definitions and interpretations

1.1 Inthis agreement:
‘Company’ includes any successors to the ownership of the Company;
‘Associated Company’ means any company or other organization over which the
Company (either alone or with any connected person) has direct or indirect control;
‘Board’ means the board of directors of the Company from time to time;
‘Chairman’ means the Chairman of the Board from time to time;
‘Effective Date’ means the date that the agreement is signed by the parties.

1.2 Any reference to a statute or statutory provision includes a reference to any amendment
or re-enactment of it.

1.3 Anyreference to one gender includes a reference to all other genders.
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2.1

2.2

2.3
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2.6

3.1

4.1

Any reference to the singularincludes a reference to the plural and vice versa.

References to any clause, sub-clause, paragraph or schedule is to a clause, sub-clause,
paragraph or schedule of or to this agreement.

2. Job title and duties

You are employed as [job title].
Further information about your duties and responsibilities are set outin your job
description, as amended from time to time.

You are to exercise the powers and functions and carry out the actions required of your
position, and to undertake such other duties consistent with your position which may be
reasonably assigned to you from time to time by or with the authority of the Board, and as
directed by the Board.

You shall report to [job title of line manager] or to such other person as the Board may
direct.

The Company reserves the right to transfer you to any subsidiary or associated company
on the same terms and conditions set out in this agreement. In any such circumstance
your employment will be treated as continuous.

You agree to serve the Company and any associated company faithfully and well and to
use your best endeavours to promote and protect the interests of the Company and any
associated company.

You agree to give the Board any information or assistance it may require relating to the
business of the Company, and any associated company about which you have
knowledge, and to keep the Board regularly and promptly informed of the development
and progress of the Company’s and any associated company'’s business.

3. Date of commencement

Your period of employment with the Company commenced on [date].
Your period of continuous employment commenced on [date].

OR

You have no period of previous service that would count as continuous employment for
the purposes of the Employment Rights Act 1996.

4. Hours of work

You shall devote the whole of your time, attention and abilities to the performance of your
duties during the Company’s normal business hours of 9.00 am to 5.30 pm Monday to
Friday inclusive [amend as appropriate], and at such other times as may reasonably be
necessary for the effective discharge of your duties (unless prevented by illness or other
incapacity and except as may from time to time be permitted or required by the Board)
and you accept that by signing this agreement you have agreed that regulation 4 (1) of the
Working Time Regulations 1998 shall not apply.




Writing Employment Contracts m

5. Place of work

5.1 Your normal place of work will be at the Company’s offices at [location]. However, you
agree to work at such other place within the United Kingdom as the Company may
reasonably require. If you are required to relocate the Company will give you as much
notice as possible and will reimburse such removal and other incidental expenses as the
Company considers fair and reasonable in the circumstances.

5.2 You may be required from time to time to work abroad. If the Company requires you to
work outside the United Kingdom for a period of more than one month it will provide you
with written details of any terms and conditions which may apply to that work and to your
return to the United Kingdom.

6. Remuneration and benefits

6.1 Your basic salary is £ [salary] per annum, or such other sum as the Company may
subsequently determine, and will accrue from day to day. The salary is payable by equal
monthly instalments in arrears on the last working day of each month and includes any
sums receivable as director’s fees.

6.2 The salary will be reviewed annually by the Company with any change taking effect from
[date] of that year. Annual salary increases are awarded on merit and depending on your
performance.

6.3 You may at the discretion of the Company be entitled to receive a bonus from time to time.
Any such bonus will be related to performance, based on targets to be agreed between
the parties to this agreement. Details of any agreed bonus or incentive scheme and the
terms and conditions applying to it will be set outin a separate document. You shall have
no right to receive any bonus if you are no longer employed by the Company or are
working out a period of notice.

6.4 You shallin addition receive the following benefits:

—  Membership of the Company’s medical insurance scheme for you and your family,
including dependent children, provided that you and your family, including
dependent children, meet the normal underwriting requirements of that scheme and
are accepted at normal rates of premium.

—  Membership of the Company’s Life Assurance Scheme for a sum insured equal to
four times your annual remuneration (ie basic salary plus bonuses averaged over
the previous three years) provided you meet the normal underwriting requirements
of the scheme and are accepted at normal rates of premium.

—  Membership of the Company’s permanent health insurance scheme provided you
meet the normal underwriting requirements of the scheme and are accepted at
normal rates of premium.

—  Furtherinformation about these schemes is set out in the staff handbook.

1. Expenses

7.1 The Company will reimburse all reasonable hotel, travelling, entertainment and other
expenses necessarily and properly incurred by you in the course of carrying out your
duties and responsibilities for the Company, subject to the Company’s approval of
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completed expenses claim forms, production of valid receipts or other documentary
evidence and compliance with the Company’s regulations relating to expenses. Further
information about the Company’s expenses policy is set out in the staff handbook.

7.2 Any credit card issued to you by the Company must be used only for expenses
necessarily and properly incurred by you in the course of your employment and in
accordance with the Company’s regulations.

8. Caror car allowance

8.1 The Company will provide you with a fully expensed Company car, equivalent in value to
a [car make and model] and including a car telephone for business and personal use
during your employment. The Company will pay all costs relating to the car as set outin
the Company car policy, a copy of which is contained in the staff handbook. You
undertake to take good care of the car and to ensure that it is maintained in a legal and
roadworthy condition.

8.2 Alternatively you may receive a car allowance of £ [amount] per month. This is on
condition that any car you drive shall be a private car and the Company shall have no
responsibility for any aspect of owning or running the car except that the Company shall
reimburse you the cost of insuring the car and the cost of all petrol (whether for personal
or business use).

8.3 ltis a condition of your employment that you maintain a valid UK driving licence at all times.

9. Pension

9.1 The Company shall pay a contribution of [x per cent] of your basic salary into the
Company’s pension scheme subject to any HMRC requirements and overriding
legislation.

9.2 A contracting-out certificate is [is not] in force in respect of your employment.

10. Holidays

10.1 You shall be entitled to [insert number] days” holiday each calendar year in addition to all
public holidays normally applying in England and Wales. The holiday year runs from
[date] to [date]. Holidays may not be carried forward from one year to the next without
the express permission of the Board. No payment shall be made during your employment
in lieu of holidays not taken.

10.2 On commencement of employment you shall accrue holiday on a pro rata basis for each
complete month of service in that holiday year. On termination of your employment you
shall be entitled to receive a payment representing holiday accrued, but as yet untaken,
on a pro rata basis for the number of completed calendar months you have worked during
the current holiday year. Any such payment will be calculated at a rate of [accrual rate,
for example 1/260th] of your annual basic salary per day of holiday. [Alternatively, the
Company may, at its discretion, require you to take any unused holiday entitilement during
your notice period.]
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10.3 If at the date of the termination of your employment you have taken holidays in excess of
your accrued entitlement this excess will be deducted from any sums due to you from the
Company. This will be calculated at a rate of [accrual rate, for example 1/260th] of your
annual basic salary per day of holiday.

10.4 The Company will try to accommodate all reasonable requests relating to the time and
duration of holidays but reserves the right to arrange holidays in its interest. Your
entitlement to holidays and to holiday pay is subject to the rules of the Company from time
to time in force relating to holiday entitiement and holiday pay.

11. Sickness or injury

11.1 If, in the opinion of the Board, you are unable to perform your duties properly for a period,
or periods, not exceeding a total of 13 weeks (including both normal working days and
non-working days) in any period of 12 months because of illness (including mental
iliness), accident or any other cause beyond your control, you shall be entitled to receive
your full basic salary (inclusive of any Statutory Sick Pay to which you may be entitled)
for the duration of that period. Thereafter any payment shall be subject to, and in
accordance with, the terms of the Company’s permanent health insurance scheme.

11.2 If you are unable to work because of iliness or an accident you must notify your line
manager as early as possible by telephone on the first morning of absence or as soon as
reasonably practical thereafter, indicating the reason for your absence and its likely
duration. If you are absent for more than three consecutive working days you must
complete a self-certification sickness form on your return and give it to your line
manager. If you are absent for more than five working days you must provide an
appropriate medical certificate from your doctor in the manner required by the rules of
the Company. Thereafter you should send in further medical certificates at weekly
intervals during the whole period of absence.

11.3 Failure to comply with Company’s rules relating to the reporting of sickness or injury, as
amended from time to time, could result in you losing the right to be paid during any
such absence.

11.4 Statutory Sick Pay (‘SSP’) shall be paid by the Company in accordance with the
legislation in force at the time of absence. Any payment of remuneration under
sub-clause 11.1 for a day of absence will discharge the Company’s obligation to pay SSP
for that day.

11.5 The Company reserves the right to require you to be medically examined at its expense
by a medical practitioner nominated by it and for a report of that examination to be made
available to the Board.

11.6 If, in the opinion of the Board, you are or have been unable to perform your duties
properly for a period or periods exceeding 13 weeks in total, or if the Board has good
reason to believe that you are unlikely to be able to perform your duties properly for a
continuous period of 13 weeks or more, the Company shall be entitled at any time to give
you at least six months’ notice of the termination of your employment less the total of any
periods for which you have been paid salary under sub-clause 11.1 during the 12 months
prior to the giving of such notice. However, the Company may not terminate your
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employment if you are receiving, or are entitled to receive, benefits under the terms of the
Company’s permanent health insurance scheme unless the Company first provides you
with benefits no less favourable than the net benefits payable to you by the insurer under
that scheme.

12. Outside interests

During your employment you must not, without the prior written consent of the Board:

(a) be directly orindirectly engaged or concerned in any capacity with any business,
trade or occupation where this may conflict with the interests of the Company or
adversely affect the effective discharge of your duties. However, this does not
prevent you holding, for investment purposes only, not more than five per cent of the
issued shares or securities of any companies which are listed or dealtin on any
recognized stock exchange. For this purpose ‘occupation’ shall include any public,
private or charitable work which the Board considers may hinder or interfere with the
performance of your duties; or

(b

introduce to any other person, company or undertaking, except an associated
company, or carry out on your own behalf, any business that the Company is able to
carry out.

13. Confidential information and trade secrets

You shall keep secret and shall not at any time either during your employment, or after its
termination, for whatever reason, use, communicate or reveal to any person for your own
purposes or those of any other person, company or undertaking, any secret or
confidential information about the business, finances or organization of the Company or
any associated company, or its or their suppliers or customers obtained in the course of
your employment.

You shall also use your best endeavours to prevent the publication, disclosure or use of
any such information.

Examples of the types of information that will be regarded as secret and confidential will

include, but not be limited to, the following examples, whether relating to the Company,

an associated company or to any client, customer or supplier of the Company or any

associated company:

— relevant hardware, software or source codes;

— details of research and development activities;

— marketing and sales policies and information, price lists, pricing structures, credit
management policies and procedures, payment policies and procedures;

—  business plans;

—  suppliers and their production and delivery capabilities;

— customers and details of their particular requirements;

— financial information and plans;

—  productlines and the development of new products;

—  production or design secrets;

— technical design, specifications or formulae of products;
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— information about officers and employees;

— anyinformation marked ‘confidential’ or which you have been told is confidential or
which you might reasonably expect to be regarded as confidential; or

— anyinformation given in confidence by clients, customers, suppliers or any other
person.

13.4 The restrictions in this clause do not apply to:

(a) any disclosure authorized by the Board or required by any court or tribunal or other
authorized regulatory authority; or

(b) any information that has come into the public domain, except a breach of this clause
or of any equivalent provision.

14. Intellectual property

14.1 You agree that any invention made by you in the course of your employment or originated
by you using equipment or facilities owned by the Company shall belong to the Company.

14.2 You agree to assign to the Company with full title guarantee all present and future
intellectual property rights in any invention made by you during the course of your
employment with the Company and agree to disclose promptly to the Company all
documents and other materials relevant to any such intellectual property.

14.3 You agree to waive any moral rights that you have or may have against the Company or
any of its employees, officers or agents in any intellectual property originated by you in
the course of your employment by the Company.

14.4 You agree to take such actions and execute such deeds and other documents that the
Company consider may be necessary to substantiate, protect and maintain the
intellectual property rights of the Company, without compensation additional to that
provided for in your contract of employment. This clause will continue to apply following
the termination of your employment for whatever reason.

14.5 You agree that decisions relating to the substantiation, protection and maintenance of
any intellectual property originated by you shall be at the sole discretion of the Company
and you shall have no claim against the Company in the event of any decision not to
proceed with any such substantiation, protection or maintenance.

14.6 You appoint the Company to be your attorney and to take such actions and execute such
deeds and other documents as may be necessary in your name and on your behalf and to
give the Company or its nominees the full benefits of rights conferred under this
agreement.

15. Grievance procedure

15.1 If you have a grievance relating to any aspect of your employment you should raise the
matter in the first instance with the Chief Executive [or other appropriate person]. If the
matter remains unresolved, it may be raised in writing with the Chairman of the Board.
The grievance will then be considered at the next appropriate meeting of the Board,
which will give you a written response as soon as practicable following the meeting. The
decision of the Board shall be final.
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16. Disciplinary procedure

16.1 Exceptin the case of gross misconduct and subject to the provisions of sub-clause 17.4,
the policy of the Company is not to dismiss an employee for a first breach of the contract
of employment that is capable of being remedied until that employee has been warned
that dismissal could result from that breach. However, you accept that for an
appointment at your level it may not always be appropriate to give any such warning prior
to dismissal.

16.2 A copy of the disciplinary rules and procedure of the Company are set out in the staff
handbook. These do not form part of your contract of employment.

17. Termination of employment

17.1 Your employment may be terminated by either you or the Company giving to the other six
months’ [or other agreed period] notice in writing.

17.2 If written notice of termination of employment is given either by you or by the Company,
the Company may in its sole and absolute discretion terminate your employment
immediately by paying you salary in lieu of any required period of notice together with
any accrued holiday pay up to the date notice is given. You will not be entitled to any
additional compensation in respect of any holiday that would otherwise have accrued
during the notice period.

17.3 The Company reserves the right to terminate your employment summarily by oral or
written notice and without any payment in lieu of notice if it has reasonable grounds for
believing that you are guilty of gross misconduct, gross negligence or any other serious
breaches of Company rules or your contract of employment, including any of the
following events:

(a) Commission of any criminal offence, dishonesty or serious misconduct, whether
during the performance of your duties or otherwise, and which in the opinion of the
Board renders you unfit to continue as a director of the Company or which would be
likely to prejudice adversely the reputation or interests of the Company or any
associated company;

(b

In the event of any bankruptcy order being made against you or by you becoming
prohibited by law from being a director or taking partin the management of the
Company whether under the Company Directors Disqualification Act 1986 or
otherwise;

(c) If any information relating to your suitability for employment by the Company and
provided in the course of applying for employment is subsequently found to be false

or misleading; or
(d

If you fail or cease to meet the requirements of any regulatory body whose consent is
required to enable you to carry out effectively your duties and responsibilities under
your contract of employment.

17.4 If written notice of termination of employment is given either by you or by the Company,
the Company reserves the right either to require you during the notice period to perform
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such duties as the Board may determine, or to require you not to undertake any duties
and to exclude you from any premises of the Company or any associated company. In
either case the Company will continue to pay your normal salary and provide all other
benefits during the notice period.

17.5 On the termination of your employment, for whatever reason, you shall immediately:

(a) return to the Company all documents, books, materials, records, correspondence,
notes, reports, papers, data, software, manuals and information, in whatever form
held (including summaries and extracts of these), relating to the Company or any
associated company, and any other property of the Company or any associated
company including, but not limited to, any car, computers, software, keys, credit
cards which are in your possession, custody, care or control. You will be required to
confirm in writing that you have complied fully with the terms of this sub-clause;

(b

delete any information or records, however stored, relating to the business of the
Company or any associated company, which you possess or control outside the
Company premises. You will be required to confirm in writing that you have complied
fully with the terms of this sub-clause;

resign any office or appointment you hold in the Company or in any associated
company without any claim for compensation or damages for loss of office and you
hereby appoint the Company as your agent to execute any necessary letters of
resignation on your behalf; and

(c

(d

transfer to the Company all shares and share certificates you hold in any company as
nominee or trustee for the Company, and appoint the Company to execute any such
transfers on your behalf.

18. Suspension

18.1 Ifthe Board has reasonable grounds to suspect that any one of the events specified in
clause 17.3 has occurred the Board may suspend you on full salary together with
associated benefits while the matter is investigated. You have the right during any such
suspension to terminate your employment immediately by notice in writing to the
Company, but without any claim for compensation.

19. Restrictions
19.1 You agree to be bound by the following restrictions:

(a) You shall not for a period of six months after the termination of your employment,
either personally or through an agent, either on your own account or for any other
person, directly or indirectly canvass or solicit orders from any customer to supply
goods, services and supplies that are provided by the Company or an associated
company or which are substantially similar to those provided by the Company or an
associated company.

(b) You shall not for a period of six months after the termination of your employment,
either personally or through an agent, and either on your own account or for any
other person, directly or indirectly canvass or solicit orders from any person, firm or
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company who within the period of 12 months prior to the termination of your
employment was a client or customer of the Company or an associated company and
with whom you have had dealings.

(c) You shall not during your employment or for a period of 12 months after the
termination of your employment, either personally or through an agent, and either on
your own account or for any other person, directly or indirectly solicit or endeavour
to entice away from the Company any director, employee or consultant of the
Company.

20. Data protection

20.1 You agree that personal data relating to you and to your employment with the Company
required for the effective administration of the Company may be collected, held (in hard
copy and computer readable form) and processed by the Company.

20.2 You agree that the Company may process sensitive personal data relating to you,
including medical details and details of gender, race and ethnic origin. Personal data
relating to gender, race and ethnic origin will be processed by the Company only for the
purpose of monitoring the Company’s equal opportunity policy and for ensuring that equal
opportunities in employment are promoted and maintained. You agree that the Company
may disclose or transfer such sensitive personal data to other persons if it is required or
permitted by law to do so or, in the case of personal data relating to gender, race, ethnic
origin, religious belief, age, sexual orientation or disability, for the purpose of monitoring
the Company’s equal opportunity policy. Where the disclosure or transfer is to a person
resident outside the European Economic Area, the Company shall take reasonable steps
to ensure that your rights and freedoms in relation to the processing of the relevant
personal data are adequately protected.

21. Notices

21.1 Any notice under this agreement shall be in writing and may be delivered personally or
sent by first class post (airmail if overseas) or by facsimile machine.

The address of the Company for service of notices shall be its registered office and any
such notice should be marked for the attention of the Chairman of the Board. Any notice
to you from the Company will be to the address stated in this agreement or to any other
permanent address that you notify to the Company. You are required to notify the
Company of any changes to your address and telephone number.

22. Collective agreements

22.1 This agreement sets out the entire agreement and understanding between the parties in
connection with your employment save only for any terms implied by law. There are no
collective agreements that directly affect the terms and conditions of your employment.

23. Variation

23.1 Anyterm or provision of this agreement may only be amended by written agreement
between you and the Company.
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24. Miscellaneous

24.1 You consent to the deduction from any sum otherwise payable to you during or on the
termination of your employment the value of any claim the Company has against you,
including but not limited to, the following:

(a) overpayment of wages or salary;
(b) overpayment of any expenses incurred by you in the course of your employment;
(c) anyloans made to you by the Company;

(d) any advances on wages or salary that the Company may have made to you.

25. Severability

25.1 The various terms and provisions of this agreement are severable and if any term or
provision in this agreement is held to be illegal, invalid or unenforceable, in whole or in
part, under any rule of law or enactment, such term or provision or part shall to that
extent be deemed not to form part of this agreement, but the enforceability of the
remainder of this agreement shall not be affected.

26. Previous agreements

26.1 The agreement cancels and is in substitution for all previous letters of engagement,
agreements and arrangements (whether verbal or in writing) between you and the
Company, all of which shall be deemed to have been terminated by mutual consent.

27. Law and jurisdiction

27.1 This agreement shall be governed by and construed in accordance with English law and
each party to this agreement submits to the non-exclusive jurisdiction of the English
courts.

EXECUTED by:
Director

SIGNED by:
inthe presence of:
Name:

Address:

Occupation:
DATE:
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Paying Staff

Deciding how much to pay

Y ou are free to decide how much to pay for a particular job provided this is above
the National Minimum Wage and does not infringe equal pay legislation (see
below). In deciding the appropriate pay level you should take into account:

e what the company can afford;

e the market rate for jobs of this type in this sector and location;

o the size of the job in comparison with other jobs in the company;

e the overall value of the remuneration package including benefits.

Finding out the market rate

As you will normally have to compete with other employers for staff it is clearly
important to ensure that you are paying at a comparable level for jobs of similar size.

There are a number of sources of information about the going rate for particular
types of job. These are:

® job advertisements in local newspapers and professional journals;

e pay surveys and publications;

employment agencies;

consultants;

market research;

e professional bodies and employer organizations.

Job advertisements are a readily available source of information about pay levels. The
main danger with this type of information is that the jobs in question may not be
directly comparable to those in your own company and they also tend to state the
maximum rather than the typical earnings for that type of job. This is particularly the
case when terms such as ‘total package’ or ‘OTE’ (on-target earnings) are used.
There is also a substantial variation in pay levels depending on the size of the
organization, the industry sector and its location. Wherever possible, you should try
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to compare like with like. There are numerous pay surveys on the market and these
can provide a reliable source of data, provided they cover the jobs you are seeking to
fill. The main points to bear in mind when using surveys are:

e they can be expensive to buy and are not usually available from local libraries;

o the size of the survey sample is critical — generally the larger the sample the more
reliable the data;

e survey data is often collected on the basis of job title, which gives very little
information about the real size and range of accountabilities of any particular
job, making comparisons difficult;

e survey data quickly becomes out of date and will need to be adjusted to take
account of inflation;

e the composition of the survey can vary from year to year, which can lead to some
inconsistencies in the data.

Other sources of pay information include a range of personnel and pay publications
that are available in some libraries including, for example, the Industrial Relations
Services Pay Bulletin, Incomes Data Services Reports and so forth, and professional
bodies such as the Chartered Institute of Personnel and Development (CIPD) and the
Institute of Directors (IoD). The surveys by Croner Reward in association with the
IoD are particularly useful for determining pay for senior staff. Companies’ annual
reports are another useful source of information about board-level pay.

It is possible to conduct your own market research by contacting similar companies,
or companies with similar jobs. The main problem is that this can be time-consuming
and there may be reluctance on the part of many companies to give what they might
regard as commercially sensitive information to a potential competitor.

If you are using recruitment consultants to fill a vacancy they will generally have a
good idea of the pay level that will be sufficient to attract a good candidate. However,
it should be borne in mind that it is in their interests for the recommended pay level to
be higher rather than lower, as this will make it easier for them to find a suitable
candidate and will increase their fee, which is normally based on a percentage of the
salary offered.

Finally, there are a number of reward consultants who will advise on pay levels.
However, in view of the fees involved this is usually only a sensible option for senior
jobs or where there is a need to review the pay of several jobs.

Internal relativities

In deciding the pay level for a particular job it is not only the external market that has
to be taken into account but also the relative pay levels in the company. It is important
for motivation and morale to ensure that individuals feel they are being paid fairly in
relation to their colleagues. In a small company all that needs to be taken into account
is the relative size of jobs based on their content, and the experience and performance
of the people doing the jobs.

In a large company it may be necessary to have a job evaluation scheme; see the
next section. Such a scheme might be essential to ensure that jobs of equal value
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receive equal pay, which is a legal requirement. This is, arguably, more important
since the introduction of the Equal Pay Questionnaire in April 2003 and the Equality
Act 2010, which allows employees to make enquiries about the pay of colleagues to
ascertain whether there is any pay discrimination taking place.

Job evaluation

What is job evaluation?

Job evaluation is the process of systematically assessing the relative importance of
jobs in a company so that they can be placed in a rank order. Usually each job is
compared with all other jobs in the same company using an analytical framework
that enables the user to make logical judgements about job size. It is important to
remember that job evaluation is a tool to assist in the decision-making process but the
decision itself is based on the judgement of those carrying out the evaluation.

Job evaluation does not determine pay rates; it only helps the company decide how
jobs should be grouped. The determination of the appropriate pay and benefits
packages for different jobs comes at the end of the job evaluation exercise.

Benefits of job evaluation
There are a number of benefits of job evaluation; the most important are:

® Most people want to feel that they are being rewarded fairly in relation to others
in the company and job evaluation can help to ensure that rewards are allocated
fairly between jobs.

® Job evaluation provides an analytical way of assessing job size.

e Judgements are made by managers about how much jobs should be paid anyway,
so it is better to do this systematically rather than on ‘gut-feel’.

e Depending on the method used, it can enable comparisons to be made between
completely different types of jobs.

e Without a systematic method of job evaluation it might be difficult to provide a
strong defence to any equal value claims (see below).

Job evaluation can assist in salary planning and pay negotiations.

Job evaluation can be a valuable tool in the analysis of a company and can help
to identify any gaps or overlaps in responsibility.

A systematic method of job evaluation may not be necessary for all companies. If
your company is comprised of only a few employees the rank order of jobs will
generally be obvious. Similarly in some environments the pay rates are determined
solely by the market and trying to assess job size would be superfluous.



The Employer’s Handbook

Disadvantages of job evaluation
There are of course some disadvantages to job evaluation, including the following;:

e Job evaluation is essentially a judgemental process and there will always be some
who feel that the approach adopted does not adequately reflect their own jobs.

e Some systems can be time-consuming and costly to install and maintain.
e External consultancy will usually be required to introduce job evaluation.

® Many managers and employees prefer the vagueness surrounding non-analytical
ways of determining job size as this gives more scope for negotiation and
manipulation.

e Some systems may be difficult for employees to understand, thereby leading to
suspicion and mistrust.

® The process of introducing job evaluation can bring to light organizational
anomalies that many may have wished to keep hidden.

Equal pay and job evaluation

It has been a requirement of UK law since the Equal Pay Act 1970, and now
contained within the Equality Act 2010, that men and women are paid on the same
terms where:

a the woman is employed on like work with a man in the same employment; or

b the woman is employed on work rated as equivalent with that of a man in the
same employment; or

¢ the work is of equal value.

In addition, the Equal Pay Directive states that where a job classification system is
used for determining pay, it must be based on the same criteria for both men and
women and so drawn up as to exclude any discrimination on grounds of sex.

You should note that while it has been generally assumed in this section that an
equal pay claim will be brought by a woman, such a claim can also be brought by a
man and this is becoming increasingly common.

The three grounds on which a woman may make a claim for equal pay are where:

1 she is doing work that is the same or broadly similar to that of a man, ie ‘like work’.
2 the job has been rated the same under a proper job evaluation study; or

3 the work is of equal value to a man’s in terms of effort, skill, decision making
and the other demands it makes that have not been assessed under a job
evaluation study.

Under point 1 above, a tribunal will decide whether the work is broadly similar or
whether there are any material differences that would justify different rates of pay.
Under point 2, where a woman’s job has been rated as equal to a man’s under a job
evaluation scheme, a tribunal will award equal pay. If it has been rated as lower the
woman would not normally be able to bring a claim under this heading unless she
could prove that the job evaluation scheme itself was discriminatory.
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A woman can make a claim for equal pay for work of equal value where she can
prove that her work is equal to that of a man in terms of the demands it makes of her
in effort, skill, decision making or other significant factors. Where no job evaluation
scheme exists or any such scheme is biased, and the tribunal considers that the
comparison made is reasonable, it can appoint an expert to undertake a job
evaluation exercise.

For job evaluation schemes to be seen as valid and non-discriminatory they should
conform to the following criteria:

e they must be analytical;

e the comparison should be of the whole job;

e factors and weightings must be objective and non-discriminatory;
[ ]

the evaluation scheme and the basis for allocating pay rates to jobs should be
capable of being explained by the employer;

the scheme must be based on the same criteria for men and women;

one overall scheme for all jobs is the safest option;

a job evaluation scheme may not be discriminatory just because one of its criteria
is more common to men, but it should take into account other criteria that may
be more common to women;

o the time at which the work is done will not, per se, normally be viewed as
justifying a difference in evaluation;

@ the job evaluation process must be free of bias, with women being involved in the
evaluation of jobs;

e job information must be obtained in a way that is non-discriminatory;

e market issues can sometimes justify a material difference in pay between certain
jobs, but care should be taken to ensure that the comparisons are not
themselves biased.

Types of job evaluation scheme

Job evaluation schemes divide broadly into analytical and non-analytical schemes.
Non-analytical schemes are ranking, paired comparison and classification. These are
considered further below.

Ranking

Ranking compares each job with every other job and places them in order of
importance to the organization. Evaluators compare whole jobs rather than the
separate components of jobs, but may make these comparisons on the basis of one or
more key factors, such as the decisions made or the accountabilities of each post.
The advantages of ranking are simplicity and speed and it may be perfectly
adequate for a small organization. However, it has a number of disadvantages:

e Its lack of sophistication means that it may be difficult to defend the results as
there will be no way of demonstrating any analysis.
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@ There can be no guarantee that bias has not been built into the system.

® The lack of objective criteria is likely to mean that judgements made about jobs
are inconsistent.

e It is difficult to compare very different jobs for which different aptitudes might be
required.

® While a rank order can be obtained, the magnitude of the difference between jobs
cannot be measured.

e It does not easily enable jobs to be grouped for grading or pay purposes.

e The rationale behind the decisions cannot easily be communicated and the
approach is therefore likely to lack credibility with staff.

Paired comparisons

The paired comparisons method of job evaluation is similar to ranking in that
complete jobs are compared with all other jobs. However, in this case scores are
allocated in terms of whether a particular job is as important, more important or less
important than another. In this way, by giving points to each job in turn on the basis
of these comparisons, a rank order may be produced.

This approach again has the advantages of simplicity and speed and it may be
perfectly adequate for a small organization. Although it is a slightly more sophisticated
way of comparing jobs, it suffers from all of the disadvantages of ranking, plus the
fact that as the number of jobs increases so do the number of comparisons that have
to be made, and the calculations involved.

Job classification

Job classification involves the identification of a number of classes or grades of
employee, each of which will have certain characteristics and into which all jobs with
these characteristics can be placed. Frequently organizations have a grading structure
into which jobs are placed on a felt-fair basis but without any detailed analysis of the
size of those jobs. Such systems are very common in the public sector and in large
highly structured organizations.

Job classification again has the advantages of speed and simplicity, but with the
added advantage that there are clear grade or job family definitions that enable jobs
to be more accurately allocated to the appropriate grade or class. The main
disadvantages of classification are that:

e It compares job descriptions with grade criteria, rather than jobs with jobs, which
is a less reliable way of getting a rank order.
e It can be difficult to grade more complex jobs.

@ The grade definitions may be difficult to formulate and may not always be
helpful when allocating jobs to grades.

® There is no easy way of justifying why a job has been allocated a particular grade.
e It is not usually accepted as being a valid approach in equal value cases.

® There is no guarantee that bias has not been built into the process.
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e This approach can be subject to grade drift whereby, over time, the grades of
various jobs will tend to creep up, usually depending on the advocacy skills of the
manager seeking any increase.

e It can result in the introduction of too many grades and job categories, which in turn
can have implications for the organization structure and will complicate pay policy.

Points rating

Points rating or points factor rating consists of the identification of a number of
factors considered to be relevant to all the jobs under consideration, with points
allocated to the different levels of these factors. Jobs are then compared against each
of these factors, points allocated accordingly, and then the separate factors are
totalled to give an overall score.

Once all the jobs have been evaluated the organization will have a rank order of
scores that can then be further divided into grades against which pay levels can be set.
There are numerous examples of such schemes and a number of factors that commonly
occur, such as knowledge and experience, decisions made, complexity, etc. Such
schemes may be bought ‘off-the-shelf’ or can be designed specifically for the
organization in question. The main advantages of using an off-the-shelf scheme are
that it saves a lot of the time required to design a bespoke scheme and it will have
been tried and tested in other organizations. The main drawbacks are that the factors
may not be entirely appropriate to the jobs in the organization or may not reflect its
culture, and such schemes often need to be maintained by external consultants.
Tailor-made schemes are considered further below.

Points schemes have the following advantages:

® As evaluators have to consider each job in terms of a number of factors they are
able to be more objective in their judgements.

® Because all jobs are being considered against the same criteria there is likely to be
greater consistency in the judgements made.

e Evaluators are able to demonstrate analytical reasons for making particular
judgements about jobs.

e The allocation of points makes the process of developing a grade structure or pay
bands easier.

@ The size of the difference between jobs can be measured.

® The system is more likely to be perceived as fair than one in which the criteria are
not known.

e The approach is more likely to be accepted in equal value cases.

® Such schemes are relatively easy to computerize.
The main disadvantages are:

® Their analytical nature can give a spurious impression of scientific accuracy when
in fact they are still dependent on evaluators’ judgements.

@ They can be expensive and time-consuming to install and maintain.
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@ They are based on an assumption that all the factors used are equally relevant to
all jobs, which may not be the case.

Factor comparison

Factor comparison differs from points rating in that jobs are compared with each
other on a number of different factors rather than as whole jobs. This produces a
number of different hierarchies of jobs as some will be high on some factors but low
on others. Comparisons are made of the lists of factor rankings, with judgements
about how much of each job is attributable to the various factors, eg what percentage
of the job’s total size might relate to a factor covering responsibility.

While this approach is analytical and objective, it is relatively little used nowadays
because it is time-consuming, complex and costly to install.

Other methods

Over the years a variety of approaches to job evaluation have been developed. A
number of these have concentrated on a single factor rather than a range of factors
and would therefore be less likely to be accepted from an equal value viewpoint.

Tailored schemes

Tailored schemes are those designed specifically for a particular organization. They
have the advantages that they can be designed to reflect precisely the needs of the
organization in question, that they will use the terminology recognized within it, and
that by involving staff in their design they will give the scheme greater credibility and
a sense of ownership on the part of employees. While there is likely to be more
development time involved, this can be kept to a minimum if support is provided by
an experienced job evaluation specialist who will know from past experience what
factors and weightings are likely to best reflect job size in a particular environment.

The job evaluation process

A very important aspect of introducing job evaluation is the process that supports it.
Even where a very robust, well-established scheme is introduced it can still fail, not
because of any inherent faults in the scheme, but because the process has not been
properly managed. While the detail of any process will vary depending on the type of
job evaluation method used, there are a number of issues you need to consider when
introducing any approach.

Scheme objectives

It is important first of all to be clear about the objectives of any job evaluation scheme
and to take account of the organization’s business goals, its culture and previous
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history. You need to be clear about what you expect the scheme to deliver and about
those matters you consider central to business success. The organization’s culture will
affect the way in which the process is carried out.

The range of jobs

The numbers and types of jobs within the organization will affect both the kind of
evaluation methodology required and the process. Manual and craft jobs will have
different outputs and skills from managerial and professional jobs and both groups
may need to be evaluated using different factors. Where only a few jobs are involved,
one of the simpler and less analytical methods might be appropriate.

Selecting the method

Once you are clear about the objectives of the job evaluation exercise and you know
what types and numbers of jobs are involved, the next stage is to decide the job
evaluation method to be used. While the cost of the method and its necessary
consultancy support will be a factor in the decision, it is as well to bear in mind that
the real costs are likely to be in implementation, and that the consultancy fees are
relatively insignificant as a proportion of the total.

There are a number of proprietary schemes on the market, of which the Hay
Guide Chart and Profile Method is the most widely used. There are many other
schemes including those operated by a range of consultancies and major public
sector schemes such as the NJC scheme in local government and the Agenda for
Change scheme in the National Health Service. While it is beyond the scope of this
book to cover these in any detail, it is as well to note that all these off-the-shelf
schemes have the advantage of being tried and tested and so the various factors and
scores can be applied with a degree of confidence. Their main drawback is that they
often try to cover a very wide range of jobs and organizations with the same selection
of factors. Clearly, however, there are differences between the components of jobs
on the shop floor and those in the boardroom. For this reason some companies have
different schemes for manual and non-manual jobs, and sometimes for different
industry sectors.

Some other schemes are tailor-made, with factors and weightings that are specific
to a particular organization. This kind of approach can ensure that the factors
chosen are those that are the most relevant to that organization, and the fact that it
has been involved in the selection and design of them should help to ensure greater
credibility. The main difficulty is in getting factor definitions agreed and correctly
weighted, although there are statistical techniques for achieving the latter. One other
drawback is that the use of different factors, levels and scores in different
organizations makes comparison between them more difficult and complicates the
pay comparison process.

An extract from the BCHR job evaluation scheme is shown in Figure 3.1.
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FIGURE 3.1 Knowledge and skills (extract from BCHR job evaluation

scheme)

Interpersonal
skills

Knowledge
and experience

1 Basic - Basic
social skills only

2 Limited -
Requires an
ability to present
the right image to
external clients
and to interface
well with other
departments

3 Advisory -
Requires some
influencing skills
and an ability to
communicate
clearly and
provide advice

4 Persuasive -
Requires some
significant
motivational,
persuasive or
influencing
skills

5 Critical -

Role requires
expert counsel-
ling skills and
an ability to
reconcile differ-
ences and shape
attitudes in
conditions of
emotional stress

A Basic -
Secondary
education only
required

35

45

56

70

95

B Clerical -
Knowledge of
elementary
systems and
procedures and
relevant skills

55

70

95

120

C Administrative/
technical -
Knowledge of
more advanced
systems and
procedures plus
relevant skills

70

95

120

160

D Advanced
technical/basic
professional -
Requires a body
of specialist
technical
knowledge and
an understanding
of principles
related to that
knowledge

70

95

120

160

210

E Professional -
Requires a high
level of specialist
expertise involving
professional
judgement and
the breadth of
knowledge
necessary to
manage others

120

160

210

270




FIGURE 3.1 continued
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Interpersonal
skills

Knowledge
and experience

1 Basic - Basic
social skills only

2 Limited -
Requires an
ability to present
the right image to
external clients
and to interface
well with other
departments

3 Advisory -
Requires some
influencing skills
and an ability to
communicate
clearly and
provide advice

4 Persuasive -
Requires some
significant
motivational,
persuasive or
influencing
skills

5 Critical -

Role requires
expert counsel-
ling skills and
an ability to
reconcile differ-
ences and shape
attitudes in
conditions of
emotional stress

F Senior
professional/
managerial -
Requires
substantial
managerial
and/or
professional
knowledge
gained through
broad and deep
experience

120

160

210

270

350

G Directing -
Requires sufficient
knowledge and
experience to be
able to direct
and control a
major function
or to contribute
substantially to
the formulation
of strategic
objectives

160

210

270

350

455

H Strategic -
Requires the
knowledge and
experience
necessary to
direct the
organization

210

270

350

455

590
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Costs

There is usually a cost involved in introducing job evaluation. This stems not just
from the cost of buying or designing a suitable scheme, with any necessary consultancy
support and the staff time involved in evaluating jobs and maintaining the system,
but also from the implementation of any salary increases.

Typically, when you introduce job evaluation you will find that some jobs are
underpaid and some are overpaid in relation to others. Since it is very difficult to
reduce pay, and it would be demotivating and probably a breach of the employment
contract to do so, those who are overpaid will continue to receive their existing level
of pay on a personally protected basis, usually for a specified period — a process
sometimes described as ‘red-circling’. On the other hand, those who are underpaid
will usually expect to have their salaries brought up to the appropriate level. It is
incumbent on you to do this, as the whole point of the exercise is normally to ensure
that pay relativities are right, and any failure to make these adjustments is again likely
to be demotivating.

Communication

It is very important to ensure that the job evaluation exercise is effectively
communicated to the employees. Precisely what is communicated and in how much
detail is something that has to be carefully considered. As a minimum, the employees

should be:

told that a job evaluation exercise is to take place;
informed of the aims and objectives of the exercise;
notified of the process and the timescale involved;

informed of the scheme principles;

notified about the results of the exercise, although the amount of detail they are
given will vary from organization to organization.

Wherever possible you should get the cooperation of any trade unions and they
should be involved in the process. In this way they are more likely to buy into the
process. If they remain outside it, they can oppose the results at a later date.

Job evaluation panels

Although jobs can be evaluated by an individual, it is more common in organizations
of any size to have a job evaluation panel. This reduces the danger of individual bias,
as everyone has prejudices about the worth of particular jobs and these will be diluted
by a group process; it gives access to a wider range of knowledge about the
organization and its jobs; and it is generally perceived to be fairer.

Panel or committee members should be people who have sound judgement and
credibility within the organization. You should also try to ensure that as wide a range
of job types as possible can be covered by the group’s combined knowledge. Similarly,
the panel should be representative of the organization’s employees. For example, if
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there are no women evaluators the process may be discriminatory, even if the scheme
itself is free of any such bias. However, you should keep the panel as small as possible,
otherwise it becomes unwieldy and might involve too much time and resources.

Decisions should be by consensus. If there is no agreement this is likely to mean
that the evaluators do not understand the job and require more information or
clarification.

Computer Assisted Job Evaluation (CAJE)

Technology can be used in the job evaluation process in a number of ways. At the
most basic level spreadsheets can be used to record and calculate points scores and to
analyse pay data. At the other extreme there are computer programs that will help a
company design its own job evaluation scheme, for example by providing a menu of
factors, definitions and levels from which the most appropriate for the company can
be selected.

The most common approach, however, is one in which the computer program
provides for computer-entry of data, which is then analysed using a standard scheme.
It is claimed that the main advantage of this approach is speed. This is because all
evaluation schemes rely on the collection of data through job descriptions and
questionnaires and these are then usually evaluated by a panel of evaluators. As
collection of job information in this way can be very time-consuming, the attraction
of direct keyboard entry by a jobholder or the line manager is obvious. Similarly, if
the job can then be evaluated by the computer this should reduce the need for time-
and resource-consuming job evaluation panels.

In practice these projected time savings are rarely achieved. The main reason for
this is that job evaluation is essentially a judgemental process, and while computers
are very good at analysing data they are not good at making judgements such as
whether one job requires more experience or a higher level of interpersonal skills than
another. This means that whoever enters the data, the results still have to be checked
or ‘moderated’. The moderation process involves reviewing the results to see if they
make sense and those carrying out this role are really going through the same process
as an evaluation panel. There is, furthermore, considerable complexity in designing a
questionnaire that will capture all required job data in the correct form for analysis
and it cannot be expected that the results will be 100 per cent accurate.

There is also the key issue of who enters the data. If done by the jobholder, who is
generally the person who should know the job best, there is the danger that the
information may not be correctly entered. This could also be the case if entered by the
manager, who should in any case have a role in validating any employee data input.
Many CAJE applications get round this problem by having specialist data inputters
whose objectivity and knowledge of the job evaluation program should enable them
to assess more accurately the appropriate factor level. This adds a stage to the
process. With the non-computerized approach, job descriptions or job description
questionnaires are written and then evaluated. With this approach, job questionnaires
are completed, the data is entered by someone else, the results are calculated and then
these are moderated, often by a panel.
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How pay is made up

There are a number of different elements that can make up an employee’s total pay.
Some of the more common ones are:

® Base pay — which is the contractually agreed rate of pay set out in the contract of
employment, before any additions, and usually expressed as an annual, monthly,
weekly or hourly rate.

e Overtime — which is the rate of pay for any work over and above the basic hours;
the conditions for payment should be clearly described in the contract of
employment.

e Bonus - this is any amount additional to the base pay that is paid subject to
certain conditions, such as the achievement of performance targets.

e Shift pay — an amount paid to compensate staff for regularly working hours
outside the normal working day.

e Regional allowances — to compensate for the higher cost of living in certain
locations.

o Other allowances.

e Standby and call-out payments.

Pay structures

In small companies the simplest way to pay people is to pay an individual a weekly or
monthly wage or annual salary, which is reviewed annually, generally known as a
‘spot rate’. In larger organizations with several jobs of similar size, it is more common
to pay jobs within a pay range or grade with the position within that range being
generally dependent on the individual’s performance and experience. There are many
variations on this theme.

The most appropriate approach for you will depend on the number and types of
jobs within your company. As companies increase in size, spot rates become more
difficult to manage. Pay ranges, on the other hand, give the flexibility to reflect
differences in performance. The various types of pay structure with their advantages
and disadvantages are described below.

Pay ranges

The most common approach to pay, at least in the private sector, is to apply pay
ranges. These may either be applied to individuals or to groups of jobs and typically
comprise maximum and minimum salary points, constructed about a midpoint,
based on the job size and/or market rate for a particular category of jobs, but usually
without incremental steps.

There are no hard-and-fast rules about how wide such ranges should be, but 80 to
120 per cent or 90 to 110 per cent of the midpoint are very common. Similarly, the
basis for determining the midpoint, or the maximum and minimum, will vary from
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FIGURE 3.2 Performance matrix

Performance Position in
rating range
Below 90% 90%-110% Above 110%
Well above target 15% 12.5% 10%
Above target 12.5% 10% 7.5%
On target 10% 7.5% 5%

company to company. Typically pay ranges overlap, but this is not obligatory.
Managers may be given the discretion to appoint anywhere within the range for a
particular type of job or certain points may be identified, for example at 90, 95, 100,
105 per cent of the range and so forth. Application of these percentages may be
related to performance, and where this approach is used a performance matrix such
as that set out in Figure 3.2 can be used to assess the size of any bonus. Where ranges
are applied there may often also be one-off cash bonuses for the attainment of agreed
targets. The matrix shows the percentage of base salary payable as bonus, related to
the position in the salary range, for different levels of performance.
The advantages of pay ranges are that:

e They are more flexible than incrementally based grades.

® Managers are usually given relatively wide discretion in deciding salaries and are
under no obligation to give an increase if this is not justified by market data or
performance, and provided there is no contractual obligation to do so.

e They give the company wide scope to reward individual development and
academic attainments or qualifications.

e They can give the company more control over its reward policy.

® They can be based on either job size or market rates, or a combination of the two,
and may be applied differently for different job categories.

e They tend to break down the historical attitudes that can arise with grades.
The disadvantages of pay ranges are that:

o Although they are generally less structured than grades with fixed increments,
they can be applied just as rigidly, thus generating none of the advantages
described.

e Because of their flexibility they require more managing.

e They are likely to result in greater variations in individual pay for similar jobs
and could therefore lead to dissatisfaction in some staff.

Competency bands

Pay ranges can be adapted to suit the particular needs of the company. For example,
they can be related to competencies by the use of competency bands. Staff would move
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to different levels within the pay scales on the attainment of certain levels of competence,
although the ranges would need to be sufficiently wide to accommodate these.

Job families

Pay ranges can also be applied to job families. In this approach the various job
families are identified — for example, administrative and clerical, finance, information
technology and so forth — and pay ranges relevant to those groups are applied. This
enables the company to reflect the differing pay markets in which these job categories
operate and can provide clear career paths. It does, however, make the establishment
of one overall reward policy more difficult.

Spot salaries

Spot or spot rate salaries are those where specific individual salaries, rather than a
salary range or grade, are paid to staff. In this case the rate paid usually depends on
what the individual employee can negotiate with the employer. Obviously this kind
of arrangement gives the employer a substantial degree of freedom in agreeing the
reward package. Spot rates are most appropriate in small companies with a variety of
jobs, for jobs at the most senior level, or where the job is such that only a few people
with rare capabilities are able to fill it. Where substantial numbers of staff are
employed, spot rates can become difficult to apply and manage and could raise equal
value issues.

Broad banding

Broad banding entails the introduction of fewer but much broader pay ranges. The

typical features of a broad-banded structure are:

e four to six pay ranges covering all employees;

e cach pay range containing jobs of perceptibly different size;

® a very wide salary range with significant overlap between ranges;

e the position in the range is determined by a variety of factors, including job size,
market pay, performance and the acquisition of new skills and competencies.

The main implications of a broad-banded pay structure are as follows:

e There is less movement between pay bands but more movement within them;
moving from one pay band to another would be a significant promotion.

e Staff would have to be prepared to move between jobs without necessarily
moving to a higher pay range.

® The actual pay of any employee would be determined by a number of factors

including job size, market rate, performance and the acquisition of knowledge,
skills or competencies.

A job evaluation process may be necessary to determine the appropriate pay band for
jobs and to establish boundaries. This could be installed relatively quickly, but would
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be likely to be less participative than is usually the case and would be likely to be less
effective for defending equal value claims.

Pay discussion will centre more on the individual’s pay than the rates for a particular
pay band. Team leaders could be placed in the same band as their team members.

Bonuses

The design of bonus schemes can be complex, as any such scheme has to be carefully
tailored to the needs of the company and to the type of job involved. For example, the
type of scheme that might be appropriate for a salesperson would be completely
different from one for a plumber or a secretary. When you are thinking of introducing
a bonus scheme, therefore, you need to consider the following issues:

® The reason for the scheme — is it because you want the employees to share in the
company’s success or is it to reward the achievement of specific targets?

e If it is an incentive scheme, is there clarity about which behaviours you are trying
to encourage and does the scheme achieve this?

e If the scheme is to reward performance, do you have a process for setting targets
and for assessing whether those targets have been met?

How much is any bonus going to be?
Are you going to have different schemes for different jobs?

Are bonuses going to be paid on an individual or a group basis?

How will you reward office and managerial staff who may not be able to earn
bonuses through meeting productivity targets?

How will any bonus relate to the rest of the remuneration package?

e How often will any bonus be paid?

The National Minimum Wage

The law relating to the National Minimum Wage (NMW) is laid down in the National
Minimum Wage Act 1998, the National Minimum Wage Regulations 1999 and in
the National Minimum Wage Act (Amendment) Regulations 1999.

The NMW applies to any worker who is not genuinely self-employed. From October
2011 the rate is £6.08 per hour for all workers aged 21 or over. There are lower rates
for workers below this age and for certain trainees who may be aged 21 or more.

The hourly rate is calculated by working out a worker’s total pay over the relevant
pay reference period and dividing by the number of hours worked. The pay reference
period is normally a month for monthly paid staff, but for any workers paid over a
shorter period, such as a week, it will be that shorter period. The calculation should
be based on gross pay (before deduction of Income Tax and National Insurance) and
after deduction of certain payments above the base pay, such as overtime, shift
payments, expenses, statutory sick pay and maternity pay.
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Piece workers, or output workers, including homeworkers, must be paid a ‘fair’
piece rate linked to the NMW. For this purpose, output work means work that is
paid on the basis of the number of pieces made or processed by the worker, or
according to some other measure such as the number of tasks or transactions carried
out by the worker.

These workers must either be paid at least the minimum wage for all hours
worked or, alternatively, be paid the fair piece rate for each piece produced or task
performed, determined by reference to the rate of performance of an average worker
(called the ‘rated output system’). To apply this you must have conducted a test to
determine the average speed at which the job can be completed. This test has to be
carried out using all workers, or a representative sample, and in similar conditions to
those of the piece rate workers. You must then issue the piece rate worker, in
advance, with a notice which:

@ states that such a test has been conducted (or that the speed has been estimated);
e states what the average hourly output is;

@ states that the worker will be treated as having worked for the time that it would
have taken him (or her) to complete the job at the average speed;

e states the rate to be paid for the work in question; and

e gives one of the National Minimum Wage helpline numbers.

You are required to pay 120 per cent of the minimum wage for the time established
by the testing procedure to ensure that workers who may be below the average speed
also receive the NMW. It is essential that you keep adequate records if you use the
rated output system.

Further information about the National Minimum Wage can be obtained from the
BIS website: www.bis.gov.uk.

Guarantee payments

Guarantee payments were introduced to safeguard employees in the event of
short-time working. They must be made to any employee who might normally expect
to work, for any day when no work is provided because of a lessening of demand for
your product or service. These payments are made for a maximum of five working
days in any three months and are subject to a limit specified by the government
(£22.20 per day from 1 February 2011).

Equal pay

In April 2003 an Equal Pay Questionnaire was introduced. Through that
questionnaire, any employee who feels that he or she is not receiving pay equal to a
member of the opposite sex can ask the employer to provide information about the
pay of that person. While giving information about the pay of another employee
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could potentially infringe data protection legislation if that person does not wish
the information to be disclosed, this danger can usually be averted by describing
the grade or pay range applying to the comparator employee rather than giving the
actual salary.

Director’s Remuneration Report Regulations 2002

These Regulations give shareholders more opportunity to express concerns over
directors’ remuneration. They provide that:

o Quoted companies must publish a detailed report on directors’ pay as part of
their annual reporting cycle. Disclosure requirements both about facts and
policies have increased. The report must be approved by the Board of Directors.

e A graph of the company’s total shareholder return over five years, against a
comparator group, must be published in the remuneration committee report.

@ The names of any consultants to the remuneration committee must be disclosed,
as must whether they were appointed independently, along with the cost of any
other services provided to the company.

o Companies must hold a shareholder vote on the directors’ remuneration report at
each annual general meeting.

Deductions from pay

Restrictions on deductions
You are not allowed to make deductions from pay unless:

e there is a statutory authority to do so, as with Income Tax and National Insurance;
e there is a clause in the employee’s contract agreeing to a specific deduction; or

e the employee has agreed in writing to the deduction.

Overpayments

Where overpayments of wages or expenses have been made these can generally be
deducted from earnings. However, there are situations in which any such deduction
could be unlawful, such as where the individual has spent the overpayment in good
faith. It is therefore always advisable to get the employee’s prior agreement before
making any such deduction.

Attachments of earnings orders

Where an employee defaults on debt repayments the courts have the power to require
the employer to make deductions from that employee’s pay.
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Check-off agreements

A check-off agreement is an arrangement whereby trade union subscriptions are
automatically deducted from pay. It is a legal requirement that you ensure that such
deductions are lawful, which can only be done by ensuring that the employee gives
his consent in writing to the deduction.

Generally, check-off arrangements can be viewed as a convenient way of ensuring
that trade union subscriptions are paid, for maintaining good industrial relations and
as a means of enabling the company to monitor the level of union membership. You
can, if desired, charge the union an administrative fee for carrying out this
arrangement.

Tax and National Insurance

PAYE

Any employee has to pay tax (PAYE - Pay As You Earn) to HM Revenue & Customs
under Schedule E and it is your responsibility to deduct the tax and account for it to
HMRC. Each employee is given a tax code by HMRC and it is the responsibility of
the employee to ensure that the code given is the correct one and the responsibility of
the employer to ensure that the correct amount is deducted.

You have to deduct the correct amount, keep records of the pay and deductions
and pay the correct amount to HMRC each month. At the end of the tax year a return
has to be sent to HMRC showing all the payments and deductions made throughout
the year.

The tax code is notified to the employer by a P45 certificate issued by the previous
employer or by direct notification from the tax office. In the absence of any such
notification an emergency code has to be applied.

National Insurance Contributions

As an employer it is your responsibility to pay National Insurance Contributions
(NICs) to HMRC for all employees whose earnings are above the Lower Earnings
Limit. These are described as Class 1 NICs and comprise a contribution from the
employee and one from you as the employer. It is normal to collect the employee’s
contribution by making a regular deduction from salary.

All NI payments must be made by the 19th day of the month following the month
of deduction and can be incorporated into the monthly PAYE return.

Contributions should be calculated by reference to the employer’s pack, which is
sent automatically to you before the start of each tax year.

NICs are payable on all earnings and on a range of benefits, but not on expenses.
It is not usually payable on redundancy payments.

Contributions do not have to be paid for employees aged under 16 years, and for
those over retirement age only the employer’s contribution is payable.

What does or does not count for National Insurance purposes is a relatively
complex area, although the payment process itself should be fairly routine once it has
been set up. To help employers there is a range of information contained in
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publications available from the National Insurance Contributions Office. This can be
accessed online through its website at www.hmrc.gov.uk. Alternatively there is a
national employers’ helpline on 0845 7143143.

Itemized pay statement

You must issue any employee with an itemized pay statement at the time of payment
with details of:

gross earnings;
the amount of any fixed deduction and the reason for the deduction;

°
°
e the amount of any variable deduction and the reason;
°

the net pay.

Further information

Armstrong, M (1996) Employee Reward, Chartered Institute of Personnel and Development,
London

Armstrong, M and Baron, A (1995) The Job Evaluation Handbook, Chartered Institute of
Personnel and Development, London

Armstrong, M and Murlis, H (2007) Reward Management, 5th edn, Kogan Page, London

Essential Facts — Employment (2011) Croner, Kingston upon Thames, Surrey

HM Revenue & Customs, www.hmre.gov.uk

Incomes Data Services Ltd, 77 Bastwick Street, London EC1V 3TT; Tel: 020 7250 3434

IRS Employment Review, Industrial Relations Services, London, published fortnightly
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Employee Benefits

here is no legal requirement for you to give benefits above the minimum statutory
entitlements, but most employers do so because of the need to be competitive in the

jobs market and also to encourage a high level of staff satisfaction. Benefits can include:

® pension;

car;

share options;

medical insurance;

death-in-service benefits;

holidays (above the statutory minimum);

sick pay (above the statutory minimum);

relocation expenses;

enhanced maternity leave;

sabbatical leave;

payment of professional subscriptions;

season ticket loans;

subsidized meals or luncheon vouchers;

sports and social facilities;

e childcare facilities.

The main issues that you have to consider as an employer are the common practice in
your market sector, and especially in those companies you might compete against for
staff, and whether benefits are applied equally and fairly to all staff. You will also
need to consider the tax implications of various benefits packages.

You might also wish to consider whether you want to offer a flexible benefits
package, whereby employees can pick and mix from a range of options. More
information on flexible benefits is set out later in this chapter.

In July 2005 research was carried out for www.employeebenefits.co.uk on 199
companies giving voluntary benefits, defined as products and services made available
through an employer but paid for by staff out of their own income. The most
common benefits are shown in Table 4.1.
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TABLE 4.1 Themostcommon voluntary benefits as reported by 199 surveyed
companies

Voluntary benefit

Additional voluntary contributions to a defined benefit or money purchase 66
pension scheme

Group personal pension 63
Healthcare/hospital cash plan 59
Private medical insurance 58
Gym membership 57
Childcare vouchers 54
Stakeholder pension 52
Life assurance 49
Season ticket loan 49
Leisure/entertainment services 47
Employer’s own products or services 46
Legal advice/helpline 40
Retail products, eg electrical goods 40
Travel insurance 39
Opitical care vouchers 39
Debt counselling/helpline 37
Health screening 36
Dental insurance 36
HMRC-approved save as you earn (SAYE) sharesave plan 35
Personal accident insurance 35
Financial advice/education 35
Income protection/permanent health insurance 34
Critical illness insurance 30
Retail/leisure vouchers 30
Non-vocational training 27
Mobile phones 27
Motor insurance 26
House insurance 25
HMRC-approved share incentive plan 21
Pet insurance 19

Fuel for private use 14
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TABLE 4.1 continued

Voluntary benefit

Discounted cars through an all employee ownership plan 11
Mortgage subsidy
Luncheon vouchers 3

SOURCE: www.employeebenefits.co.uk, July 2005

Stakeholder pensions

Stakeholder pensions are low-cost pensions designed for people who are not currently
in a pension scheme.

There is currently no legal obligation on an employer to set up a pension scheme
although following the Pensions Act 2008, with effect from 1 October 2012 employers
will be required to automatically enrol staff into occupational pension schemes; this
requirement is being phased in over the following four years. Until then if you have
five or more employees you must arrange access to a stakeholder pension scheme for
all your employees who earn more than the National Insurance Lower Earnings
Limit. This does not mean that you have to set up a scheme, merely that you need to
contact a commercial provider and pass the details to your employees. Failure to do
so could result in your being fined.

Exemptions
You do not have to provide a stakeholder pension scheme if:

e you employ fewer than five people;

e you offer an occupational pension scheme that all your staff can join within a
year of starting;

e you offer all employees a personal pension scheme to which you contribute an
amount equal to at least 3 per cent of the employee’s basic pay and which has no
penalties for members who cease contributing or who transfer their pension.

Introducing a scheme
To introduce a stakeholder pension scheme you need to take the following actions:

e Choose a registered stakeholder pension scheme or schemes.
e Discuss the scheme or schemes with those employees who qualify for access.

e Formally choose the agreed scheme.
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e Give your employees the name and address of the pension scheme provider.
e Allow the provider access to your employees at your workplace.

@ Arrange to deduct contributions from the pay of those employees who have
chosen to contribute to the scheme through you.

e Give your employees information about the payroll deduction arrangements.
® Make any agreed payroll deductions.

e Send any employee and employer contributions to the pension scheme provider
within the stated time limits.

® Record payments made to the pension scheme provider.

Further information about stakeholder pensions is available at www.hmre.gov.uk/
stakepension and www.dwp.gov.uk.

Shares and share options

You can use employee share schemes to attract and retain staff who are considered
critical to the future success of the company, and also as a useful means of linking
rewards to company performance. However, they should always be viewed as part of
the company’s overall reward strategy.

Share schemes can be ‘approved’ or ‘non-approved’. Approved schemes are those
that are approved by HM Revenue & Customs. The main advantage of approved
schemes is that employees who receive shares or share options under them are not
liable to Income Tax under schedule E. The main advantage of non-approved schemes
is that they are not subject to the same restrictions as approved schemes, such as the
value of shares that may be issued and the terms on which they are offered.

Cars

Cars are usually allocated to employees either because they are needed for the effective
performance of the job, or because the status of the job in the company is such that a
car is an expected part of the package. It is now common for a car allowance to be
paid instead of a car being provided. If a car is provided, probably the most
straightforward option is to use a contract hire company.

Whether or not the car fleet is owned by the company, you still have to decide about:

e the choice of makes and models;
® any restrictions on these;

e the replacement policy, ie whether the vehicle will be replaced after a stated
number of years or a specific mileage, or whichever of the two is reached first;

o the extent to which you will allow those entitled to a company car to trade up or
down (within the approved list) and the related salary adjustment;

e offering a cash alternative to all drivers.
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Where an employee is entitled to a company car, you should state in the employment
contract:

the make and model of vehicle the employee is entitled to;

whether it is available for private use and whether there are restrictions on its use;
who is allowed to drive the car;

when it will be replaced;

who is responsible for the cost of fuel, maintenance, tax, insurance and repairs;

whether the car user is required to make a contribution in return for private use
of the car;

e whether there are circumstances (such as extended leave or during a driving ban)
when the vehicle may be withdrawn;

e health and safety rules to be followed;

@ the car user’s responsibilities in respect of the vehicle.

Information about the taxation of company cars is available from www.hmrc.gov.uk.

Flexible benefits

Flexible benefits schemes, also described as ‘cafeteria benefits’, are formal schemes
that allow employees to change their individual pay and benefits package to suit their
specific requirements. These can involve a choice within benefits, eg a choice of car
models with employees being given the option of upgrading by paying an additional
cash contribution, or downgrading with a cash refund, or a choice between benefits.
Generally, references to flexible benefits schemes relate to those that provide a menu
of benefits options.

Schemes generally allow employees either to retain their existing salary and choose
from a range of benefits or to have a salary reduction in exchange for certain benefits.

The CIPD identifies advantages and disadvantages of flexible benefits schemes,
which are listed below.

Advantages
Employees choose benefits to meet their needs and value these benefits more highly.

e Employers and employees share the responsibility for providing benefits.
e During periods of change, flexible benefits help to harmonize rewards.

o Employers provide benefits at a known cost that is fixed regardless of the choices
that employees make, so allowing them to cap future benefit costs.

o Employees have a true idea of the full worth of the benefits package they receive
and employers do not provide benefits that are not valued.

e Employees are given a sense of control and involvement by having a choice.

@ Dual career couples avoid having benefits duplicated by their respective employers.
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Employers are seen to be more responsive to the needs of an increasingly diverse,
demanding and ageing workforce.

e A competitive benefits package is valuable in attracting and retaining key personnel.

e The awarding of benefits such as a company car becomes less divisive.

o Employers’ demands for flexible working practices are more justifiable if

employees enjoy flexible benefits.

They may help to align the total reward strategy to the HR and business strategies.

Disadvantages

Employers find them complex and expensive to set up and maintain (although
new technology is reducing both the cost and administrative burden).

® The choices made may cause problems both to employers and employees.

@ The design of any scheme will vary between organizations but most schemes will

typically include certain core benefits such as:
- holidays;
— life assurance;
— private medical insurance;
— critical illness insurance;

— personal accident insurance.

If you are considering a flexible benefits scheme it is best to get professional advice
before doing so because of the complexities involved.

Taxation of benefits

Most benefits are subject to tax, but the following are generally tax-free (though
NICs may be payable in some cases):

contributions paid into an approved occupational or personal pension scheme for
the employee;

cheap or free canteen meals, if these are provided for all employees, even if
separate facilities are provided for different groups of employees;

luncheon vouchers up to 15p per working day;

in-house sporting or recreational facilities;

redundancy and outplacement counselling;

a workplace nursery financed and managed by the employer;
childcare vouchers;

living accommodation related to the job;

Christmas party or other annual social event up to £150 per person per annum;
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e works buses, or subsidies to public bus services, to get employees to and from
work;

e bicycles and cycling safety equipment provided for employees to get to and from
work and workplace parking for bicycles and motorcycles;

e removal and relocation expenses up to £8,000;

® genuine personal gifts given for reasons unconnected with the job, for example,
retirement gifts other than cash, or wedding gifts;

e long service awards for those with over 20 years’ service provided the award does
not exceed £20 per year of service;

awards given under company suggestion schemes;
provision of a parking space at or near the place of work;

mobile phones where the contract is between the employer and the supplier;

gifts, other than cash, received from someone other than the employer, for
example, seats at sporting or cultural events, provided that any gift or outing is
not worth more than £150;

e equipment and facilities provided for the disabled to carry out their jobs.

Further information

www.adviceguide.org.uk
www.cipd.co.uk
www.hmrc.gov.uk
www.peoplemanagement.co.uk
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Performance
Management

The importance of managing performance

I t is vital to the long-term success of your business that your employees carry out
their jobs well. This is particularly important if you are in a competitive field
where the only differentiator may be the respective performances of individuals and
teams within the competing companies.

The effective management of your employees’ performance should:

e contribute to business success by ensuring that individual efforts are linked to
business objectives;

e improve the motivation and performance of staff by giving them positive
feedback and by providing them with opportunities for training and
development;

e provide a basis for linking rewards to performance;

e give the company more information about individuals and their needs.

The performance management process

The main steps in the performance management process are:

setting objectives;

managing performance;

appraising (or reviewing) performance;
e rewarding performance.
The omission of any of these stages will result in a process that is incomplete and

ineffective. Figure 5.1 shows how performance management fits into the company as
a whole.
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FIGURE 5.1 The performance management process

Define objectives for
business units and jobs

Provide training Monitor progress
and coaching

R

eward results

How to set objectives

The starting point for objective setting should be your mission and goals. This might
sound over-elaborate or too much like management jargon, but it is important for a
company of any size to have some view about its reason for existence, as this will help
to focus on business priorities. It is also very helpful to your customers for them to
know your business philosophy, which in turn will assist you in your marketing. For
example, do you ‘pile ’em high and sell ’em cheap’ or do you provide quality at a price?

Your mission and goals will help you define your corporate or strategic objectives.
Once you have established these you should incorporate them into a business plan
and cascade them down the company so that there are objectives for each function
and then for individual jobs. Overall objectives may then be broken down into more
detailed targets.

There can sometimes be confusion over the differences between goals, objectives
and targets. Generally goals tend to be broader in scope than objectives, which in
turn are broader than targets. However, the particular terminology used is not
important as long as everyone is clear about what is meant within the company.

When setting objectives for a particular job you should first consider the main
purpose of that job, which should ideally be set out in the job description. From this,
and the job’s main accountabilities, you should be able to identify the outputs
required, or key result areas (KRAs).

From these KRAs you should then be able to identify a number of objectives to be
achieved for each KRA. These should be as specific as possible and linked to direct
quantifiable outputs. Many objectives will be difficult to quantify, for example
improving staff motivation, or giving high-quality advice, and in these cases a
competency approach may be required (see below).

As far as possible the objectives you set should conform to what are generally
described as SMART criteria (although there are different views about what the
acronym actually stands for). This means they should be:
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specific;

measurable;

action-based (and achievable);

realistic (relevant and results-oriented);
time-related.

An objective ‘to improve sales performance’ would not satisfy these criteria, but an
objective ‘to increase sales of widgets by 20 per cent by the end of the next financial
year’ would, provided the target was a realistic one.

As an example, suppose you want to increase your sales by 50 per cent during the
coming year. Your KRA would be ‘sales’ and your objective would be ‘to increase
sales by 50 per cent by the end of the year’. You would then have to consider how you
would achieve this, which could involve recruiting additional sales staff, training
existing staff, or a combination of the two. To ensure that you achieve your aims, you
would need to set specific targets and dates for reaching them. An example of a
performance plan using this approach is set out in Table 5.1.

You should also make objectives stretching but achievable. If they are unrealistic
they are more likely to discourage than motivate the employee. It is also important
that they are objectives that the employee can influence by her actions and behaviour.

TABLE 5.1 Performance plan

Key result area Objectives The means Targets
Sales Increase by 50% in 1 Recruit additional 1 Recruit one
the next financial sales staff. additional
year. salesperson by end

2 Train existing staff  of March.
in sales techniques.
2 Send three

3 Review sales existing sales staff
incentives on training courses
by the end of the

financial year.

3 Develop new
bonus scheme for
sales staff by the
end of the financial
year.
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The balanced scorecard

One of the complexities of setting objectives is deciding their number and scope. The
balanced scorecard, designed by Kaplan and Norton, helps to overcome this problem
by identifying four major areas in which objectives should be set. These can be
applied, suitably modified, to virtually any type of organization. These areas and the
type of questions they address are set out below.
1. Financial

How are we managing the budget?

What financial management processes need to be reviewed?

How is our future income to be generated?

2. Customers

How do our customers see us?
Are we providing the services they require?

Are we providing the best value?

3. Internal processes

What improvements do we need to make to internal processes?
What staff training and development is required?

Do we have the right resources to provide the services required?

4. Innovation

What future research is required?
What services should we develop in the future?

How do we continue to improve?

Analysing competencies

Particular problems arise when you try to set objectives and targets for jobs that do
not have clearly identifiable outputs — a secretary, a researcher, jobs providing
counselling and advice, and so forth. For such jobs the best approach may be to try to
identify those behaviours and skills that have been found to be the key to effective job
performance in the past. These are generally described as ‘competencies’ or
‘competences’. Once these have been defined, they can be used as a framework for
setting targets and measuring performance.

Some of the more common competencies that have been identified by various
organizations are:



Performance Management m

communication skills;

commercial or business awareness;
leadership;

problem solving;

people management;

planning and organization;
initiative;

self-confidence;

flexibility and adaptability;

teamworking.

Each competency has to be precisely defined and then different levels identified, as in
the example below.

Example of teamworking as a competency

Teamworking — building and maintaining positive and open working relationships, cooperating
and liaising with others to achieve goals. Understanding how teams work best and evaluating
the motivation and needs of others.
Displays little At times Shows an Demonstrates Displays an
ability in displays an ability to take  a very good outstanding
teamworking. awareness of  account of the insight into ability in all
Tends to work  the needs of needs of the motivation areas of
in isolation others. Tends  others. Keeps of others. teamworking.
and/or does to be overly colleagues up  Works Promotes an
not task-oriented  to date with positively with  environment
understand at the relevant others to of cooperation
impact of own expense of information. complete and trust
actions/role achieving tasks, within and
on others. team goals or encouraging between
targets. participation teams,
and adapting effectively
own style to overcoming
suit different resistance.
situations.

This approach is very useful both for managing performance and for recruitment because
it provides a framework for deciding the core competencies required for a particular job
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— the minimum acceptable level for effective job performance, and the differentiating
competencies (those that distinguish the superior performers from the acceptable ones).

There is a range of techniques for identifying competencies, the most common of
which are:

e expert panels or focus groups that describe the competencies they think are
required for average and for superior performance;

e surveys and 360-degree ratings (involving jobholders, superiors, peers, clients) in
which observers who know the job are asked to identify the specific behaviours
defining competencies;

@ an expert system database containing data from numerous competency models,
which provides computer-generated competency definitions;

e behavioural event interviews (BEIs), which give detailed narrative accounts of
how both superior and average performers thought and acted during critical
incidents in their jobs, including successes and failures;

® observation, in which both superior and average performers are studied in actual
or simulated work situations.

To try to determine the competencies required for a particular job you need to ask
yourself the kind of questions about the job that are set out in the checklist below.

Competency analysis — interview checklist

What is the main purpose of the job?
What are the specific objectives the jobholder has to achieve?
What are the positive aspects of behaviour that support the attainment of these objectives and
what are the negative aspects of behaviour that hinder their attainment, considered under the
following headings:

— personal drive;

— impact;

— ability to communicate;

— team management;

— interpersonal skills;

— analytical power,

— ability to innovate (creative thinking);

— strategic thinking;

— commercial judgement;

— ability to adapt and cope with change and pressure.
What are the examples of effective and less effective behaviour?
What type of experience and how much of it is required to achieve a reasonable level of competence?
What type of education and training and level of qualifications are required to meet job objectives?

(Adapted from Armstrong, M, 1993, A Handbook of Personnel Management Practice, Kogan
Page, London)
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An example of an objective-setting and staff development guide is set out at the end
of this chapter and is reproduced with the kind permission of the Chartered Institute
of Public Finance and Accountancy (CIPFA); further examples of competencies are
also set at the end of this chapter.

How to manage performance

Managing performance means giving employees effective day-to-day support to
enable them to carry out their roles effectively. You should:

e ensure that all necessary equipment and resources are provided;
e ensure that everyone is clear about the results required;

e provide any advice and guidance that may be required;
°

give staff the training and development necessary for them to be able to do their
jobs effectively and to equip them for larger roles;

e adjust targets, priorities and performance targets according to changes in
markets, business aims, economic developments and so forth;

e provide regular and positive feedback on performance.

As an overall aim you should encourage staff to take responsibility for their own
performance.

How to appraise performance

Performance appraisal is something that happens throughout the year. Inevitably you
will make judgements about how your staff are performing even if this process is not
formalized. However, whatever process is used there will be a point or points in the
year when you should sit down with each employee concerned and discuss that person’s
performance. Although there is no hard-and-fast rule, it probably makes sense to do
this twice a year. To do it more often is likely to be too administratively time-consuming,
and less often may result in issues not being addressed quickly enough.

If you conduct an interim or progress review during the year there is probably no
need to complete an appraisal form, although if the employee concerned is failing to
achieve her objectives there may be a need to agree an improvement plan. You should
keep a file note of any such agreement.

You should remember that the appraisal meeting is really only formalizing what
should have been happening anyway, so there should be no real surprises, either for
you or the employee. Remember also that the meeting is a two-way discussion.

Main objectives of performance appraisal
The main objectives of any performance review or appraisal process are to:

® review past performance;

e help improve current and future performance;
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identify training and development needs;

assess potential and produce development plans;
improve communication;

improve motivation;

give the employee the opportunity to raise issues or concerns.

Carrying out an appraisal discussion

Preparation

For appraisal to work effectively you have to prepare thoroughly. This means that

you should:

ask the employee to prepare for the discussion well before the meeting date,
ideally using a form such as that set out below;

ensure that enough time is set aside for the meeting and that it is held somewhere

private and where you will not be interrupted;
confirm the date, time and venue of the meeting;

consult other managers who may have worked with the employee during the
period under review;

e ensure that you have all the information you require readily available;

e consider whether there are external factors that might have influenced the

employee’s performance;
bl

plan the discussion.

Performance review scheme — employee preparation form

The purpose of the company’s performance review scheme is to ensure that you are able to
carry out your job as effectively as possible and to identify your training and development
needs. Completion of this form before the appraisal discussion with your line manager will
assistin this.

Name:
Review period:

1 Referto your objectives for this period. How well do you think you have performed
against these objectives?

2 What problems have you encountered in achieving these objectives? Are there any
actions the company should take to minimize these problems in the future?

3 Whatdo you consider to be your main strengths and weaknesses?

4 Whattraining and/or development do you feel you need?
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5  Whatoverall performance rating best describes your performance over the period under
review?

A Exceptional

B Excellent

C Good

D Satisfactory

E Below standard

Oooooo

6  Please insert any other comments below.

Conducting the discussion

There are rules and behaviours that will help to increase the chances of having a
successful appraisal discussion. During the meeting you should:

put the jobholder at ease with a few informal, friendly comments;

state the purpose of the meeting;

generally adopt a positive tone and encourage a supportive atmosphere;

give praise where it is due;

focus on facts and results, supported by examples where appropriate;

encourage the employee to express her views, particularly about her performance;
listen carefully, summarizing at frequent intervals;

avoid surprises;

in discussing less effective areas of performance stress the opportunities for
improvement;

e obtain agreement over targets and try to ensure that these are as quantifiable as
possible to reduce ambiguity about whether they have been achieved;

e consider and discuss development opportunities.

After the discussion

Following the appraisal discussion you should:
e note the points raised at the meeting;

e complete an appraisal form (see below);

e keep track of performance and ensure that agreed actions are taken.
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Performance review form

Name:

Job title:

Period covered by this review:
Name of manager:

Agreed objectives:

Results:

Rating:

(Comment on results achieved, taking into account business conditions, changes to objectives
and any other relevant circumstances.)

To be completed by the line manager
For the review period:
What were the employee’s main achievements or strengths?
What areas of performance need improvement or development?
What training and development does the employee need?
What is the overall performance rating?
A =performance that is exceptional and rarely attained
B = performance that is well above target in nearly all respects
C = performance that achieved all major objectives to the standard required
D = performance that fell just short of requirements in some key areas
E = performance that was not up to the standard required in most respects

Appraisee’s comments:
Appraiser's comments:

Signature of appraisee:
Signature of appraiser:
Date:

To be completed by the reviewing manager

Comments on above review

| confirm the performance rating above/I consider that, following discussion with the line
manager, the performance rating should be changed to (delete as appropriate):

Signed:
Name:
Date:
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Rating performance

A critical part of reviewing performance is rating the performance of the employee
against identified objectives and targets. This rating will normally form the basis for
decisions about promotion and bonuses. When rating performance you should:

take into account overall objectives and individual targets;

e take account of both hard quantifiable measures such as sales targets, and softer,
more nebulous measures such as customer relations;

e take into account factors that might have affected performance during the year;

e try to be objective and focus on outputs, setting aside personal feelings about the

jobholder;

e weight objectives in favour of those that are more critical to the success of the
business;

@ use a rating scale as a basis for comparison, and possibly for deciding bonus
levels and suitability for promotion (see below);

e consider using a forced distribution in which the percentage of staff receiving
particular ratings is restricted (see Figure 5.2).

As part of the performance rating process you will need to develop some kind of
measurement scale. It is difficult to be prescriptive about the form this should take,
but generally you should avoid negative descriptions such as ‘weak’ as these could
reinforce negative performance and attitudes. You should also be aware that with a
five-point scale there is a tendency for most people to tick the middle box, and that
with a four-point scale the tendency is to place most people in the upper two boxes.
An example of a five-point scale is set out below.

Example performance ratings

Exceptional — superior all-round performance achieving significant objectives
that are critical to the success of the business.

Excellent — performance which generally exceeds job requirements with some
notable achievements.

Good — performance that generally satisfies all job requirements.

Satisfactory — performance that is to the standard required in most aspects of the
job but that requires improvement in some.

Below standard — performance where a significant improvement is required to
satisfy job requirements.

Perhaps one of the more effective types of scale is one that describes performance as:
above target;
on target;

below target.
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FIGURE 5.2 Typical performance distribution

Showing approximate percentages of staff receiving a particular performance rating in a typical company
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Below standard Satisfactory Good Excellent Exceptional

This type of description is more factual and does not imply that someone is a weak
performer just by being below target for the period under review. There may have
been good business reasons for this.

Finally, where possible, it is advisable to have a two-tier approach in which
someone more senior in the company reviews performance ratings by the employee’s
line manager, generally the manager’s immediate manager. This helps to minimize
the problems of personal attitudes affecting judgements and is essential in larger
companies to ensure consistency between different functions.

Rewarding performance

The fact that you are bothering to assess performance implies that there will be some
kind of a reward for good performance. Such rewards typically take the form of pay
and/or promotion. As employees will see these rewards as a measure of their worth to
the company it is important to ensure that they are allocated fairly, objectively and in
direct relation to the contribution made.

There is no one universal formula that can be applied to all organizations. When
devising a scheme for paying for performance or contribution it is probably best to
get external professional advice. The issues that need to be taken into account in such
a scheme include:

e types of jobs involved — some jobs, such as those in sales, have outputs that are
easier to measure and that are more directly related to performance than others;

e market practice — taking into account what your competitors are doing for
similar jobs;
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the relative importance of different targets;
the proportion of pay that is to be variable or ‘at risk’;

the complexities of measuring performance;

the extent to which performance should be recognized by permanent increases in
pay or by one-off bonuses;

the frequency of any bonus payments;
the extent to which rewards are based on long-term or short-term objectives;
the appropriateness of non-financial incentives;

the extent to which rewards should be individual or team based;

what the company can afford.

Training and development

A central reason for reviewing performance is to identify staff training and
development needs. Specifically you will want to:

e help individuals develop their skills and abilities to improve job performance;
o help familiarize employees with any new systems, procedures and working methods;

e help employees and new starters become familiar with the requirements of a
particular job and with the company (induction);

e build up a pool of expertise and skills in the company so that you will not be too
adversely affected if you lose staff or if you need workers to cover for absent
colleagues.

Effective training will help the company to be successful and avoid problems (such as
health and safety problems) and it is therefore important that you develop a training
policy. Any training policy will need to include the following stages:

1 analysis of training needs;

2 planned programme of training to meet those needs;
3 implementation of the training programme;
4

evaluation of the effectiveness of training provided.

Right to request time off for training

Under the Apprentices, Skills, Children and Learning Act 2009, with effect from 6
April 2010 employees with a minimum of six months’ service in an organization with
250 or more staff have the right to request time off for training if they believe this may
make them more productive and effective at work. This operates in the same way as
existing arrangements covering flexible working, so you have a duty to consider
seriously any such request. The previous government intended that this right would
be extended to all sizes of organization from April 2011, but the coalition government
has indicated that if the right is extended this will not happen before 2015.

107
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Analysing training needs

When you are trying to assess the training required in the company you should do
this for:

the company as a whole;
groups of staff or types of job within the company; and
individual employees.

The need for training will arise when:

you appoint new staff who will require induction training and training in job skills;
you introduce new systems and processes;

you reorganize or redesign jobs;

there are changes in legislation;

you require productivity improvements;

you introduce flexible working arrangements;

there are significant differences in productivity and performance between
individuals and/or groups within the company;

e there are changes in your market;

e you need to ensure equality of opportunity.

Any organizational change will give rise to a training need. To identify other needs,
such as those arising from productivity differences between different functions, you
will need to maintain and review performance indicators such as sales levels,

administration costs and lost productivity. The training needs of individuals should
be identifiable through the performance management process.

Planning training programmes
When you are considering what training to provide you need to take into account:

why you are carrying out the training;

who is to receive it;

what should be included in the content;

the likely costs;

the likely benefits;

how the success of the training can be evaluated;

the most appropriate training method;

who will provide the training;
e whether it will be carried out in the company or at an external location.

When you are considering the costs of training, you should also consider the costs of
not training. Failing to provide training when it is required is a false economy and could
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result in lowered productivity, more accidents and downtime, an inability to react to
changing circumstances, infringement of legal requirements and lowered morale.

Implementing a training programme

When you draw up a training programme you should consider whether the training
required is better provided internally through your own resources, or by an external
provider. Generally, the training is better provided internally where:

® you are seeking to improve performance in some detailed aspects of an
individual’s job; and

e you have internal staff who can provide the required expertise and time; or

e the trainee requires practical hands-on experience; or

e you need to train staff in a new internal process or system.
External training may be more appropriate where:

e staff are required to learn about new ideas and approaches;

e you do not have sufficient internal resources and expertise to provide the training
yourself;

e the training is of a highly specialized or complex nature that can only be provided
by external experts;

e it is for staff development or the acquisition of a broad range of skills.

Training methods
Some of the more common methods of training are:

® On-the-job training — Training provided within the workplace. It is important to
ensure that those providing the training are competent otherwise the trainee may

learn bad habits.

e Coaching — Guidance provided by the line manager, supported by the
performance appraisal process.

e Self-development — Using appropriate training resources such as CD-ROMs,
DVDs, workbooks, etc, to acquire knowledge and skills.

® Project work — Assigning the trainee to a practical problem or task designed to
help the company.

@ Job rotation — Moving staff into different roles to enable them to acquire a wide
range of experience within the company.

e Secondment — Placing a jobholder in another function or department to enable
that person to gain insight into its operations.

e Shadowing — Placing a jobholder alongside someone doing a different job so that
she is able to learn from that person.

e Mentoring — Providing the employee with a mentor to provide advice on work
issues.



m The Employer’s Handbook

e Training courses — Training courses can be internal or external and will typically be
provided by specialist external trainers using a range of different training techniques.

Induction training

Every company should carry out some form of induction for new employees. The
purpose of this is to:

® Provide a smooth entry into the company and to promote a positive attitude about it.
e Check that there are no matters outstanding following the recruitment process.

e Confirm that the employee has all relevant information, including a statement of
employment particulars.

e Collect any information still required, such as the P45 or bank details.

e Draw the employee’s attention to the performance standards required and any
other important points about working for the company, including health and
safety and disciplinary rules.

e Ensure that the employee knows how to operate any essential company
procedures and equipment.

e Ensure that the employee knows where all the basic amenities are located.
e Identify any individual training and development needs.

e Agree any more detailed induction, including meetings covering the company’s
various activities.

An example of an induction training programme is set out below.

Induction programme

Day one

1 Introduction to immediate supervisor and colleagues.
Administration — completion of outstanding employment details.
Company information.

Tour of office.

Introduction to facilities (WC, coffee machine and so forth).

Products and services.

~N oo o o BN

Employment terms — arrangements for payment of salary, pension and so forth, office
hours, health and safety rules, first-aid arrangements, fire procedure, security
arrangements, car parking, smoking policy, identity cards, disciplinary rules, sports and
social activities.

8  Job duties —discuss main tasks and responsibilities.
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During first week

1 Introduction to other internal contacts and main external contacts.

2 Company information — more detailed product and service information, business plan and
strategy, organization structure, information about regular meetings, competitor
information.

3 Employment terms —sickness absence reporting, time off arrangements, annual holiday
arrangements, payment of expenses, confidentiality, use of telephone and e-mail,
performance appraisal arrangements, explanation of other employment terms.

Evaluating training

Although it can sometimes be difficult to do, you should try to evaluate the results of
any training provided. Ways of doing this include:

® using questionnaires before and after the training, to test improvements in skills
and knowledge;

observing trainees while on the training programme and after their return from it;
using tests of various kinds;

interviewing trainees to assess what they have learnt from the training;

measuring changes in a range of performance indicators such as productivity,
quality of delivery and achievement of targets.

For certain types of training, such as management development, it may be particularly
difficult to measure effectiveness directly. However, if the training has been successful
you should notice longer-term improvements across a range of indicators such as
lower absenteeism, fewer grievances, lowered staff turnover, improved motivation
and higher productivity.

Further information

Apprentices, Skills, Children and Learning Act 2009

Cushway, B (reprinted 1999) Human Resource Management, Kogan Page, London

Kaplan, R S and Norton, D P (1992) The balanced scorecard — measures that drive performance,
Harvard Business Review, January—February, pp 71-9

Megginson, D, Joy-Matthews, ] and Banfield, P (2004) Human Resource Development, 3rd
edn, Kogan Page, London

Spencer, L M, McClelland, D C and Spencer, S M (1992) Competency Assessment Methods —
History and state of the art, Hay/McBer, Boston, MA
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Appendix 1: CIPFA - Objective setting and development

scheme. A guide for staff

Guidance notes

The Objective Setting and Development Scheme aims to encourage communication and
generate open discussion between you, your manager (or reviewer) and your team. In addition
to clarifying areas of responsibility, a key aim of the Scheme is to provide a systematic way of
identifying training and development needs for all staff.

The Scheme will help you to:

Become clear about your individual contribution to the products and services CIPFA
offers and to the meeting of your department’s business plan and objectives.

Carry out your role competently and confidently.

Understand what you are expected to achieve.

Have your contribution recognized and valued.

Review your work and plan ahead.

Discuss workload, timescales and approach to work with your manager.
Prioritize work and set targets.

Receive accurate and effective feedback on your performance at work.

Think about how you like to learn and what resources are available to you to enable you
to learn and develop.

Identify training and development activities you need to become involved in to meet your
objectives, improve the way you do things, expand your skills and knowledge or equip
you to meet future requirements.

The Scheme will help CIPFA develop a staff able and willing to respond to change, and
capable of adapting and learning, rather than being limited by the boundaries of existing skills.

Developmentis a two-way contract, based on business needs and individual motivation, ie
a shared responsibility. Itis notideal for you to think that your development is the
responsibility of CIPFA. Likewise, it is not ideal for CIPFA to believe development is entirely the
responsibility of each individual.

Your Mid Year Objectives and Development Review should normally be six months from the
date on which the objectives were initially agreed. Your Full Year Objectives and Development
Review should normally be one year from the date on which the objectives were initially
agreed. If you wish to have a review in a shorter time span, this should take place. Ask your
manager for more frequent reviews.

New members of staff should agree their objectives with their manager within three months
of joining CIPFA. For the interim period until these are set, appropriate work objectives for the
former postholder will apply.

New members of staff can enter the Scheme at the most suitable time during the year.
There is no need to wait until November/December to complete Part 1. Let’s say you are a new
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member of staff and you join CIPFA in March. You would probably complete your Objective
Setting and Development Plan (Part 1) in June, and have an Objectives and Development
Review (Part 2) in December. This would enable you to fit into the Scheme with the rest of your
colleagues at the end of the year.

There are three important stages/parts to the Objective Setting and Development Scheme.

Part1,2 and 3 — Before the Meeting

Part 1,2 and 3 are discussions/meetings between you and your manager, not interviews. Itis
not something that happens to you; it is a process you need to participate fully in.
So how can you prepare?

Use the Scheme'’s Preparation Checklist

The Preparation Checklist has been developed to help you clarify your thoughts before each
stage of the Scheme. You should receive a copy of this at least one month before the meeting.

Be as honest as possible when filling in the Preparation Checklist. One of the main aims of
the Scheme is to help you to develop so the more fully you and your manager prepare for the
meeting the more successful it will be.

Make sure you have read and understood your department’s business plan.

Once it has been finalized, your manager will distribute a copy of your department’s
business plan to all staff in the department. If this does not happen, please ask your manager
for a copy. If you are unclear what any of it means or how it might relate to your work, then ask
your colleagues or manager.

Attend the ‘Preparing for Your Objectives and Development Review’ course

This is a three-hour event to help you get to grips with participating in Objectives and
Development Reviews. The course will enable you to identify the skills of a good reviewee and
you will get a chance to discuss what is expected of you before, during and after the review.
There are a few courses throughout the year. After a year or so, it may be a good idea to attend
again as a ‘refresher’. Please contact Human Resources (HR) if you are interested in attending.

Part 1,2 and 3 — At the Meeting
Practical arrangements

Itis your manager’s responsibility to ensure your Objective Setting and Development Plan
meeting and your Objectives and Development Reviews take place where you can feel as
relaxed as possible and where you will not be interrupted. It is important that you arrive on time
and keep to the time you have set for the meeting. Two hours should normally be enough time.

Remember to take your Preparation Checklist, forms from your previous review(s), and a
pen and paper in case you need to make notes during the meeting.

Who does what?

Itisimportantto check and agree with your manager who will complete the appropriate form at
the beginning of the meeting. You will also need to agree when it will be written up by, and when
you will both be able to check and sign it. Make sure itis an accurate record of your meeting
before signing it. If you disagree about any points it is important to try to sort things out at this
stage. In the unlikely event that you or your manager just cannot agree or one of you feels
unable to sign the form, then your manager’s manager or, if necessary, HR will become involved.
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Both you and your manager will be contributing to the meeting but it is important that you
are prepared to do most of the talking. It is your manager’s job to make sure that all the areas
are covered and that you are as involved as possible in the setting of work objectives and
personal development objectives, and the identification of your own development needs. Itis
important that you ‘own’ the agreed objectives, and should be willing to talk to your manager if
you think certain objectives are unrealistic.

Once initially completed (and after each review) your manager will copy the Objective
Setting and Development Scheme forms (Part 1, 2 and 3) to the appropriate director and also
send to HR. HR will feed specific training needs into the training plan for the year. Your forms
will be held confidentially in HR. You and/or your manager should also keep a copy of each
form for reference.

Setting objectives

Itis important to note that setting objectives is not the same as writing a job description. Your
job description is a list of your tasks and responsibilities. In objective setting, your work
objectives will encompass parts of your job description but will be measurable in some way
and time bound.

The key point when setting work objectives is to identify areas of your work where
achievement, improvement or performance will have the most impact. It is the main tasks or
key result areas you should be concentrating on. We all carry out many tasks and have
various responsibilities at work, but you don’t need to translate everything you do into an
objective.

Don’t set too many or too few objectives. Aim for somewhere between 5 and 10, with a mix
of work objectives and personal development objectives.

When you set objectives for the coming year, make sure they are SMART: Specific,
Measurable, Achievable, Relevant, Time Bound (see Appendix A, below, for examples).

Don't agree to vague or ‘woolly’ objectives. ‘Improve team meetings’ is unhelpful. How
could you possibly know if you have achieved this or not? A much better objective would be
‘ensure all team members have an agenda of the team meeting one week before the meeting
and minutes are circulated a maximum of one week after the meeting’. This way you would
know exactly what is expected and whether you have achieved the objective or not.

Objectives need to be challenging to enable you to get some satisfaction from achieving
them. Don't set objectives that are too easy to achieve, that involve no effort or creativity on
your part. If they are too easy then you will have no sense of achievement when you have
succeeded.

Be realistic about the time your objectives will take to complete. Are you being realistic if all
your objectives are set for the same month?

It may be that you take on extra or different responsibilities in your job and as a result you
may need to update your objectives. You and your manager should complete a fresh Objective
Setting and Development Plan (Part 1), describing only the updated or new objectives and any
development needs, and send to HR. There is no need to duplicate all the information from
your original Objective Setting and Development Plan as we will already have this on file.

Try to revisit your job description before each of your Objectives and Development Reviews. It
is important your job description is updated, if necessary, to reflect your current responsibilities.
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Identifying your development needs

This is not just about courses or workshops you need to attend, but activities or experiences
you need in order to meet your objectives, to improve the way you do things, and to expand
your skills and knowledge.

Some development activities include projects, observation, discussion with your manager
or colleagues, visits to other parts of CIPFA, asking questions, coaching and being coached,
attending training courses, seminars, conferences, vocational qualifications, shadowing a
colleague, books, journals, newspapers, DVDs, activities outside work.

Make sure your development needs are as specific as possible. If a training course is the
most appropriate development activity, then we need to be sure that we are designing and
organizing training that actually meets those needs.

For example, ‘communication’ can mean different things to different people, so if this is an
area you need to develop further, you will need to specify what aspect of communication you
are meaning. Likewise, ‘Microsoft Excel doesn't give enough information. You may need to
learn about absolute references, pie charts and macros. Please refer to the ‘example’ forms
for more information.

Once the appropriate form has been completed, you and your manager will be able to start
working on those development needs that require an activity/response other than training
courses. Information about any training courses planned in response to your needs will be
made available as soon as possible to enable you and your manager to plan your workload,
arrange cover, etc. You should plan training courses into your diary like any other project, task
or meeting.

Continuing Professional Development (CPD)

You may be a member of a professional body, society or institute (eg CIPFA, Institute of
Personnel and Development, Chartered Institute of Marketing, Law Society) and are involved
intheir CPD scheme. To reduce duplication and save you time we may be able to accept their
CPD scheme’s documentation. However, we will need to check the suitability of the scheme
and supporting documentation. Please contact HR for more information.

Appendix A— SMART Objectives

S SPECIFIC

‘To practise and receive monthly feedback on skills in setting work, reviewing
performance and coaching.” Not ‘improve management skills'.

M MEASURABLE

‘Learn how to politely interrupt speakers when | am chairing a meeting with the intention
of reducing meeting times by 15 minutes.” Not ‘to be more effective in meetings'.

A ACHIEVABLE

‘Increase membership of the Institute by 1% over x months.” Not ‘increase membership of
the Institute by 100% in 6 months’.

R RELEVANT

Relevantto your job, eq if you are a service purchaser: ‘Reduce supplier costs by 10% per
annum by negotiating discounts.” Not ‘paint the outside of the building at weekends'.
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T TIME BOUND
‘Produce the annual report on training costs by 18 December.” Not ‘produce a report on
training costs soon'.

1. Communication

Being able to express themselves clearly, effectively and persuasively, verbally and in writing
and to understand clearly given communications. Demonstrating an ability to tailor the
communication style and content to different situations, objectives and audiences. Being able
to win the commitment of others to a decision, view or course of action.

Does not communicate effectively with others. Is unable to establish rapport. Fails to give
required information at appropriate time. Information given lacks clarity. Fails to listen
attentively or understand communications received.

Generally communicates clearly but sometimes lacks clarity in presenting views. May
sometimes not fully understand clearly given advice and/or instructions.

Communicates information clearly, accurately and concisely and at the right time.
Information is presented in a confident and structured manner. Listens well and seeks
clarification where necessary.

Is able to communicate complex information clearly and concisely taking into account
the type of recipient and using appropriate verbal and visual aids to reinforce the
message. |s aware of, and takes into account non-verbal signals. Listens attentively and
is able to recognize implicit as well as explicit messages.

An exceptional and highly persuasive communicator. Is quickly able to draw the right
conclusions from hints and non-verbal signals and adapt behaviour appropriately.

2. Analytical thinking/problem solving
Being able to resolve complex problems and devise original solutions.

Shows little ability to process information and to arrive at logical conclusions through
analysis.

Is generally able to resolve routine problems and knows where to find any required
information. More complex problems would be referred to others.

Is able to deal with problems in an organized and systematic way and can analyse both
written and numerical data. Seeks advice on complex problems and applies that advice.

Is able to deal with complex problems in a structured and organized way and identify the
key issues in most situations, using information from a variety of sources.

Is able to resolve highly complex problems requiring original thinking, research and
analysis. Identifies key issues and analyses the implications of various courses of action.

3. Planning and organizing

Being able to devise and apply systems to take account of relative priorities. Planning and
organizing a variety of resources to meet objectives in a changing environment.

No evidence of an ability to plan ahead or to understand priorities. Tends to miss
deadlines. Needs to be closely managed.
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2 Isgenerally able to plan and organize work to meet routine targets and deadlines but may
need guidance in responding to changes in priorities or routine.

3 Identifies priorities and plans and organizes work to meet these. Monitors progress and
takes appropriate action to achieve targets. Can be trusted to seek support when required.

4 Successfully plans and coordinates major and complex projects. Focuses attention on
key objectives and makes optimal use of resources, redirecting effort as required.
Consistently meets deadlines and targets.

5  Displays outstanding planning and organizing skills. Creates, monitors and reviews
policies and plans to meet overall business priorities. Anticipates and plans for changes
to priorities. Always meets deadlines and targets.

4. Adaptability
The ability to meet, anticipate and deal with new challenges.
1 Generally unaware of and not interested in new developments. Fears change.

2 Aware of new developments and is prepared to change working methods to
accommodate these, following guidance or direction.

3 Shows an enthusiasm for new developments and takes steps to keep up to date on these.
Happy to try new ideas and approaches and to adapt working arrangements as necessary.

4 Maintains a keen awareness of new developments in the sector and the company and
takes all steps necessary to ensure that he or she keeps fully aware of these. Embraces
change and acts as a champion for new ideas and approaches.

5  Actively seeks new challenges and opportunities, constantly striving to develop
approaches that will give the company a competitive edge. Fully aware of new
developments in the sector. Drives change but also takes steps to ensure that
implementation is effective.

5. Teamworking and relationships
The ability to work well with others and to deal effectively with both colleagues and customers.

1 Tendstoworkinisolation and shows little appreciation of impact of own actions on others.
Tends to be formal and cool with team members and external customers and contacts.

2 Isgenerally cheerful and courteous to other team members and external contacts. Tends
to putindividual aims above team goals. May be overly task-oriented at the expense of
team motivation and morale.

3 Shows a clear appreciation of the needs and objectives of others and adapts behaviour
accordingly. Enjoys working as part of a team and contributes to the attainment of
common goals. Keeps colleagues informed of developments and offers assistance and
guidance to others.

4 Shows good insight into the needs of others, exercising tact and diplomacy where
necessary. Works positively with others to encourage the attainment of common goals,
adapting own personal style to suit different situations. Viewed as a key team member.
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Shows outstanding ability as an effective and essential team member. Promotes an
environment of cooperation and trust within and between teams and team members,
setting and achieving stretching goals and effectively overcoming obstacles while
maintaining motivation and morale. Actively develops team members. Able in all
situations to tailor words and actions to promote a positive effect on others.

6. Commitment

The desire to achieve the best possible outcome for all parties and being prepared to take all
required actions to ensure that targets are achieved on time, within budget and to a high
standard.

Shows little commitment to the work of the company or interest in customers. Does what
is required, but no more. Prefers to play safe by not taking action where this is an option.

Shows some interest in the work of the company and the problems of customers but
prefers to refer problems to others, rather than attempt to resolve them. Generally works
effectively showing concern for quality of own work.

Shows a keen interest in the work of the company and the problems of customers. Takes
all necessary action to resolve a problem within the scope of his/her own responsibilities.
Sometimes suggests improvements to systems and processes.

Shows enthusiasm for and a commitment to the work of the company. Takes a keen
interest in problems of customers and other external contacts. Is prepared to go the extra
mile in resolving problems and will commit himself/herself to resolving an issue rather
than passing the problem on. Prefers to take action with all associated risks rather than
do nothing. Regularly shows a concern for improving systems and processes.

Demonstrates a consistently positive attitude and the highest level of enthusiasm for the
work of the company and colleagues. Keeps fully up to date with developments and
seeks to enthuse others about these. Takes a keen interest in problems of customers and
other external contacts and is prepared to suffer personal inconvenience to resolve
problems. Prefers to take action with all associated risks rather than do nothing.
Consistently looks for improvements to working methods, systems and processes.

7. Technical awareness

The requirement to understand and carry out tasks and responsibilities to the required
standard and to keep abreast of new developments.

Does whatis required in terms of the job, but no more, to a reasonable standard.
Requires guidance on some aspects of the work. Shows no awareness of or interest in
external developments.

Carries out job duties effectively requiring little guidance. Is aware of new products and
changes to work processes.

A very effective performer who is technically proficientin all areas of the job. Knows
about and understands the implications of technical developments affecting products
and processes.
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4 Ahighly effective performer who demonstrates considerable technical competence in all
aspects of the work. Regarded as an expertin his or her field and will be consulted by
others on technical issues. Understands the implications of the latest technical
developments affecting products and processes and is able to advise others about these.

5  Atop performer who is regarded as the top technical expertin his or her field within the
company. Promotes understanding throughout the company of the latest technical
developments affecting products and processes in the sector. Consulted by others
requiring definitive information in the field.

8. Leadership

The ability to achieve aims and objectives through others by providing them with focus and
direction and by motivating and inspiring them through the use of interpersonal skills such as
persuasion, enthusiasm, diplomacy, etc. This includes individuals and teams.

1 Displays little leadership ability. Is unable to define goals effectively or to motivate others
to meet them. Shows little influencing skill. May panic or fail to respond under pressure.

2 Triestoinfluence others but lacks the self-confidence to be fully effective or does not
adapt personal style to suit the situation, such as being overly dogmatic or directive
where this is not appropriate. May rely too much on authority rather than influence and
fail to take account of the needs of individuals. Tends to be irritable under pressure.

3 Isableto define goals and objectives and influence others to achieve these. Takes into
accountthe aims and aspirations of others and adapts behaviour and style accordingly.
Expresses confidence in the ability of others. Remains calm under pressure.

4 Encourages ownership of team goals and consistently achieves results through others.
Adapts style and behaviour to meet the aims and aspirations of others. Encourages the
development of individual and team potential through effective coaching and makes the best
use of individual skills and abilities. Deals calmly with conflicting priorities under pressure.

5 Demonstrates an outstanding level of leadership. Formulates goals into an
understandable set of plans and objectives and obtains complete commitment to these.
Builds multi-skilled teams to meet business needs, modifying roles and responsibilities as
necessary. Adapts style and behaviour to meet the aims and aspirations of others and
encourages the development of individual and team potential through effective coaching.
Recognized as someone who brings out the best in people and commands total loyalty.
Adept at dealing with complex high-pressure situations, giving an air of calm assurance
and conveying that to others.

9. Commercial awareness

Being aware of ABC's products and services, taking an interestin commercial developments in
the sector, the position of ABC within it and of the financial and profit implications of actions taken.

1 Displays little awareness of or interest in ABC products and services or in the market
generally. Does not understand impact of own actions on finances.

2 Aware of ABC products and services but has limited interest in market developments.
Only vaguely aware of financial implications of own actions.
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Fully aware of and shows an interestin ABC products and services. Also aware of
developments in the wider market and among competitors. Understands financial
implications of own actions.

Very interested in, and fully up to date on, all ABC products and services, both existing
and planned (as far as such information is available). Shows a keen interest in the
external market and is fully aware of developments in it and their potential impact on
ABC. Fully aware of the financial implications of own actions and takes into account the
impact of these on others and the business.

Shows extensive awareness of ABC products and services (existing and planned) and of
theirimpact on finances. Researches the external market to maintain a full awareness of
the actions of competitors and their implications for the commercial success of ABC.
Possesses considerable commercial insight and applies this for the benefit of the
company to exploit business opportunities and reduce internal costs.

10. Customer service

Providing a high level of service to customers to ensure that their experience is a positive one
and to encourage them to develop a long-term relationship with the company.

Displays little understanding of customer needs. Has difficulty in establishing rapport
with others and lacks confidence in dealing with customers.

Generally shows an awareness of customer needs and some interest in addressing these.
Not always able to translate those needs into solutions acceptable to the customer.

Displays a clear understanding of customer needs and expectations and responds
effectively to these to fully meet customer expectations in terms of results and timing.

Displays an ability to understand and anticipate customer needs and expectations and to
respond effectively to these so that these expectations are exceeded and the company’s
reputation enhanced. Will take action to resolve any issues even where this may go
beyond job requirements.

Displays an exceptional ability to understand and anticipate the needs and expectations
of even the most difficult customer and to respond effectively to these. Takes action to
resolve any issues even where this goes beyond job requirements and may involve
significant personal inconvenience. Will regularly receive customer accolades.
Encourages a customer focus in others.

11. Self-motivation

Seeking to enhance own skills and job effectiveness and achieving personal satisfaction
through self-development. Demonstrating a drive to achieve.

Does no more than is asked. Shows no interest in learning new skills or in improving
existing ones. Not prepared to exercise initiative.

Occasionally does more than is required without being asked but generally does only what
is required. Prepared to put in extra work when asked. Prepared to learn new skills or
receive training if asked to do so. Occasionally exercises initiative in resolving problems.
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3 Demonstrates enthusiasm for the work, anticipates what needs to be done and generally
takes action without being asked. Does more than the minimum required. Seeks
opportunities to learn new skills or improve existing ones.

4 Ahighly-motivated and enthusiastic worker who can be relied on to do all that is
necessary to achieve results and who regularly exceeds basic job requirements. Actively
seeks new challenges and opportunities. Enthusiastic about learning new skills and
developing existing ones and proactive about putting himself/herself forward.

5  Demonstrates the highest level of motivation and ambition. Strives for excellence in
everything he/she does and is strongly focused on meeting and exceeding all targets,
whilst maintaining quality. Actively seeks new challenges and opportunities. Consistently
seeks opportunities to learn new skills and develop existing ones and commits time to this.

Form to use? What happens at this stage? When does this happen?
Part 1 Objective Setting and Development November — December
Plan

® You and your manager (or reviewer)
will discuss and agree your work and
personal development objectives for
the coming year (or suitable period).

® You and your manager will also
identify training and development
activities you need to become
involved in to meet your objectives,
improve the way you do things, and
to expand your skills and knowledge.

Part 2 Objectives and Development Review June - July

— Mid Year

® A chance to reflect on what has gone
well and, perhaps, not so well,
hindrances to achieving objectives
and how you have handled problems
and overcome difficulties, the role of
your manager and colleagues in
helping you to achieve your
objectives, improve performance and
develop.

® You will also discuss the training you
have received and development
activities you have participated in
during the first half of the year, and
how these have helped you meet
your objectives and learn new skills
and knowledge.

Part 3 Objectives and Development Review December — January
— Full Year
® As Part 2, but for the whole year.
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Dealing with
Absence

he absence of staff from work causes obvious problems of productivity,

especially when such absences are unplanned. The smaller the company, the
greater the effect. Reducing unplanned absence should therefore be a priority of
any company.

Planned absences

Many absences are legitimate contractual and legal entitlements. These include:

annual holidays;

public holidays;

attendance on training courses;
maternity and paternity leave;
parental leave;

adoption leave;

time off to care for dependants;

°

°

)

°

°

°

°

e time off for jury service;
e time off for public duties;

e time off for trade union duties and activities;

® reservist training;

e attendance at health and safety committees or works councils;
e bereavement or compassionate leave;

e layoffs or short-time working;

°

suspension on medical grounds.
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You should have policies covering most absences and including:

what time off is allowed;
which absences will be paid and which unpaid;
the procedure for agreeing time off;

how much time off will be given for particular events;

actions that will be taken if the facilities given are abused.

Time off for dependants

You must give any employee reasonable time off to deal with an emergency involving
a dependant, such as when a dependant falls ill or has an accident. This is to enable
the employee to deal with the emergency and to make longer-term arrangements, but
it would also apply to attendance at a funeral and making funeral arrangements. A
dependant is the partner, child or parent of the employee or someone who lives with
the employee as part of the family, or someone who reasonably relies on the employee
for assistance. There is no set amount of time allowed and no limit to the number of
occasions this time off is given. If you have reason to believe that this right is being
exercised more than is reasonable and/or it is causing problems for the company, you
should warn the employee about it.

Public duties

Employees have a legal right under the Employment Rights Act 1996 to a
reasonable amount of time off to carry out public duties such as being a magistrate,
a local authority councillor, or a member of certain statutory and public bodies.
This does not have to be paid but the main problem is deciding how much time off
is reasonable.

Jury service

You have little choice but to give someone time off for jury service, unless there are
convincing reasons why they may be excused, such as serious damage to the business.
This time off does not have to be paid.

Trade union activities

You must allow employees who are officials of an independent trade union reasonable
paid time off to carry out duties related to industrial relations in the company or to
undergo training.

Since the Employment Act 2002 you must also allow time off to Union Learning
Representatives (ULRs), who are union members appointed to advise members about
their training and education needs.
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Safety representatives

You must allow paid time off to safety representatives to allow them to carry out
their functions and to undergo training.

Redundant employees

You must give reasonable paid time off to any employee made redundant, and with
two years’ continuous service, to allow that person to look for a new job.

Reservists

Reservists are required to undertake annual training and it is up to you to decide
whether to grant unpaid leave for this purpose (reservists get allowances and pay) or
to insist that it is taken as part of the annual leave entitlement. If the reservist is called
out for active service you will have little option but to allow this as you will have
been required to sign an agreement to this effect. You must keep the reservist’s job
open for him.

Bereavement or compassionate leave

Employees have a legal right to a reasonable amount of unpaid time off following the
death of a dependant (see above). You can, however, also develop a policy on this,
which will then become a contractual entitlement.

Other time-off rights

There are also rights to time off for maternity and paternity (see Chapter 7) and to
parental leave (see Chapter 8).

Reducing unplanned absences

To manage absence effectively and to keep unplanned absences to a minimum you need:

e information about the numbers and frequencies of absences;

e procedures to ensure that all necessary processes are in place to enable you to
control absences;

e policies to encourage high levels of attendance.

Information
You should keep the following information:

e number of days of absence of individuals;



m The Employer’s Handbook

number of spells of absence;

reasons for absences;

whether absences are certificated or uncertificated;

e cmployee details.

You should note that, following the Data Protection Act 1998, you need to make
employees aware that you will keep records of sickness absence and get their express
permission for you to keep such records.

How to calculate absence frequency

Work out the total number of available working days in a specific period. This is the
total number of days multiplied by the total number of employees. For example, if the
period under review is a working week (five days) and there are 100 employees, then
the total number of days available for work is 500 (100 multiplied by 5).

Work out the number of days missed by individuals. Calculate the percentage
absenteeism rate by taking the total number of days of absence, dividing by the total
number of days available, multiplying by 100. For example, if there are 50 days’
absence during a period in which there are 500 days available for work then the
percentage rate for absenteeism is 50/500 x 100 = 10 per cent.

Calculating individual absences
The Bradford Factor

Calculating the overall level of absence alone is unlikely to give you all the information
you need to decide on future action. Frequent short-term absences are likely to be
more disruptive to the business than longer-term absences that can be planned for.
However, these may not always show up in the absence figures. One way round this
is to use a calculation method generally known as the Bradford Factor (having been
devised by Bradford University), which takes into account both the length of absences
and the frequency of them.

The formula is S x S x D where S = the number of specific spells of absence in the
last 52 weeks, and D = the number of days of absence in the last 52 weeks. Under this
approach: one absence of 20 days is 1 x 1 x 20 = 20; 10 absences of two days is 10 x
10 x 20 =2,000.

Having collected information about absences you should look for particular
patterns, such as higher sickness levels following bank holidays or weekends, and
whether absences are higher for particular groups of staff, for certain types of job, or
in certain locations.

You should also have trigger points that activate processes once absences have
reached a predetermined level. These can be either a number of days, or a number of
spells of absence, or a combination of the two. The main danger with having a trigger
point, such as 10 days’ annual absence, for example, is that any such target can soon
become known to employees and can come to be regarded as the level of absence that
management is happy to tolerate.
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Procedures to reduce absence

There are a number of procedures that you should introduce and actions that you
should take as a manager to keep unplanned absences under control. You should:

e produce clear written guidelines to employees for reporting absences (see example
below);
e train managers and supervisors in handling absences;

e ensure that those managers and supervisors take responsibility for controlling
absence;

® set targets for absence levels;
e interview those returning to work after absence;
e try to identify likely poor attendees during the selection process.

Absence reporting procedure

On the first day of absence

If you cannot attend work you must notify your manager as early as possible, and by no later
than 10.00 am on the first day of absence. You must speak to your line manager and not to one
of your colleagues. You should telephone personally, and only in exceptional circumstances
should a friend or relative do this for you. If you do not have a telephone, you should make this
known to your line manager so that alternative arrangements can be made. You should explain
the reason for your absence and say when you expect to return to work. You should complete
a company self-certification form on your return to work.

On the fourth working day

You must let your manager know of your continued absence and say when you expect to return.

By the eighth calendar day

You must get a doctor’s certificate and send it to your manager no later than your eighth
calendar day of sickness. You need to keep your manager informed during your period of
sickness. Continued absence must be supported by medical certificates otherwise you may
lose your right to any sick pay.

Fit Notes

Fit Notes were introduced from 6 April 2010 to improve communication between
employers and GPs. The idea was that the somewhat negative message that an
employee was unfit for work could be replaced by a positive statement indicating what
work that person might be able to do. In practice this change seems to have made little
difference to employers. A Fit Note, like the Med 3 certificate it replaced, is for social
security or SSP purposes and while it should be taken as strong evidence of incapacity
an employer can challenge its validity if there is strong evidence for doing so.
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Return to work interviews

One of the most effective ways of controlling absence is the return to work interview.
You should:

make a point of discussing any absence with the employee on his return to work;

make it clear that he was missed;

adopt a friendly and interested tone;

e if any problems arise from the meeting try to ensure that these are addressed.
The purpose of the meeting is to:

e find out the reason for the absence;

find out whether there are any particular problems and, if so, what action is being
taken to address them;

find out whether the employee has consulted a doctor (if the reason is sickness);
review any other recent absences;

welcome that person back and inform him about work developments;

offer support where appropriate;

® agree any necessary actions.

A meeting is also valuable during sickness when an employee has been off sick for
some time as it is important to show that the company continues to take an interest
and to try to find out when a return to work can be expected. Generally your tone at
any such meeting should be supportive, unless clear problems or a particular pattern
have emerged, in which case you may need to be more formal.

The whole emphasis is on getting the employee to reduce the level of absence, or to
return to work at the earliest opportunity, but you should not allow someone to
return before being fit to do so, as all employers have a duty of care to their employees.

Policies to encourage good attendance

There are a number of policies that should be introduced, and actions taken by you to
try to ensure that attendance levels are kept high. You should:
e provide good physical working conditions;

® carry out risk assessments and ensure that health and safety rules and procedures
are followed;

e ensure that all staff receive the appropriate training, especially when working with
machinery or in a hazardous environment or when undertaking physical activities;

e review working arrangements where there are high levels of absence;
e ensure that there is adequate training of supervisors and line managers,
particularly in relation to maintaining motivation and morale;

e ensure that, where possible, there are opportunities for promotion and/or
development;



Dealing with Absence m

e where possible encourage teamworking, as peer group pressure can help to
encourage good attendance;

e operate flexible employment policies such as flexible working hours and
job-sharing;

e focus on outputs and performance targets, rather than just attendance hours;

e where possible provide créche or childcare facilities;

@ agree reasonable absences for emergencies and medical appointments, bearing in
mind that some of these rights are enshrined in statute;

e consider the introduction of programmes to promote good health;

e consider redesigning jobs to relieve people of high levels of monotonous routine
or stress.

Incentives to encourage good attendance

You could consider financial incentives to encourage good attendance. However,
there is little firm evidence that these have a long-term effect and they can result in
staff complaining that they are penalized for being ill. Probably the best type of
incentive is something along the lines of a full attendance draw, in which employees
with full attendance over a certain period may be entered into a draw for a prize,
such as a holiday or cash. This has the merit that it stresses the importance the
company places on good attendance and it cannot really be said to penalize those
who are sick.

Developing a sickness policy

You should produce a written policy for managing sickness. Without this there will
be confusion about the rules applying to sickness, leading to inconsistent and possibly
unfair treatment of employees. The policy should cover:

e what an employee should do if unable to come to work, including who should be
contacted to report the absence and how that contact should be made;

whether a self-certificate is required (see example on page 133);

at what stage a medical certificate or Fit Note will be required;

the intervals at which certificates should be provided;

the action to be taken on returning to work;

to whom the policy applies;

entitlement to sick pay and any conditions attaching to it, such as length of service;
any rules relating to sickness such as the requirement to have a medical examination;
action that may be taken if the rules are not followed;

the actions that will be taken by the company to keep in touch with the employee;
the right to statutory sick pay (SSP);

what will happen when the sick pay entitlement expires.
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An example of a sickness policy is set out below.

Sickness absence policy

Introduction

Itis recognized that from time to time staff may be unable to attend work because of ill health.
This document sets out the procedure to be followed by all staff and the entitlement to sick pay
in the event of such absences.

Notification of absence

If you are unable to attend work because of sickness or injury you must notify your line
manager by telephone of the reason as soon as possible on the first day of absence and,
ideally, within one hour of your normal start time.

Notification can be by you or by someone on your behalf.

You must maintain regular contact with your line manager on any subsequent days of absence.

If you are absent for more than seven days you must get a doctor’s certificate for the entire
period of absence and send this to your line manager.

The company may, at its discretion, request a doctor’s certificate for periods of absence of
less than seven days. The company will reimburse any cost of obtaining a certificate in these
circumstances.

For long or frequent periods of absence the company may require you to be examined by
the company’s medical adviser.

Returning to work

On your return to work you must report to your line manager, who will interview you.
If you return to work within seven calendar days you must complete a self-certification
form, which is available from your line manager, on your first day back.

Sick pay
The company will pay you sick pay, provided you comply with the notification arrangements,
on the following scale:

Years of employment Full pay Half pay
Less than 1year SSP only SSP only

One to two years one month one month
Two to five years two months two months
Over five years three months three months

Payment is in relation to any period of 12 months, starting with the first day of sickness.
Anyone starting part-way through the calendar year will be paid in proportion to his or her
length of service. Similarly, part-time staff will be paid on a pro rata basis.

When you have exhausted your entitlement to sick pay the company will continue to pay
you statutory sick pay (SSP), provided you have an entitiement to it. The company will offset
any other payments received for the sickness or injury against company sick pay.
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Withholding sick pay
The company may withhold sick pay if:

you do not comply with the company’s requirements for the notification of sickness
absence;

you refuse to undertake a medical examination at the company’s request;
you work for another employer during your period of sickness absence, in which case the
company will also take disciplinary action.
Accidents at work
Any accident at work must be reported to your line manager as soon as possible, and an
accident report completed.
Sickness absence and annual leave
If you fall sick while on annual leave and you produce a doctor’s certificate relating to the
period of sickness, the company will treat this as sick leave and not annual leave.
Long-term sick leave

If you are on long-term sick leave, which is a period of 13 weeks or more, you must keep your
manager informed of your progress on a weekly basis. You must produce medical certificates
to cover the absence.

Benefits

All the benefits to which you are entitled will continue to be paid during your period of
sickness absence and your annual leave entitiement will continue to accrue during this
period.

Frequent or prolonged absence

The company reserves the right to terminate your employment because of frequent or
prolonged absences.

Pay during absence

You do not have to pay for any unauthorized absence. For sickness absence there is
a statutory entitlement to statutory sick pay (SSP). It is for you to decide whether
you wish to pay anything above this legal minimum with a company sick pay
scheme. If you do so, you should ensure that the scheme is not so generous that it
encourages staff sickness and you should make it clear that abuse of the system is a
disciplinary offence.

Many company sick pay schemes apply a sliding scale of entitlement (see example
sickness absence policy on page 130). The most generous schemes, particularly those
in the public sector, may give up to six months’ full pay followed by six months’ half
pay, the entitlement typically increasing with length of service. In contrast small
employers often just give SSP (see below).
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Statutory sick pay (SSP)

Employees are entitled to SSP once they have been sick for four days in a row
(including Sundays, holidays and rest days). No payment is due for the first three
days, which are known as ‘waiting days’. Any sickness absence is described as a
‘period of interruption of work’, abbreviated to ‘PITW’. Any day of absence has to be
a ‘qualifying’ day for payment of SSP — a day on which the employee would normally
have been expected to work if he had not been sick.

Periods of absence that are less than eight weeks apart are linked to count as one
period of sickness, or PIW, for payment of SSP. This means that if someone is sick for
a second time during this eight-week period, and the total absence is four days or
more, SSP would have to be paid from the first day of that second absence. The
maximum entitlement is to 28 weeks of SSP in any PIW.

Statutory sick pay is treated as part of normal earnings and is subject to Income
Tax and National Insurance Contributions.

Reclaiming SSP

If you experience a relatively high level of sickness absence you can claim back the
amount of SSP paid in a tax month that exceeds the percentage of your gross NI
Contributions. This is currently 13 per cent.

Employees not entitled to SSP

There are some employees who are not entitled to SSP including those:

e whose earnings are below the Lower Earnings Limit for National Insurance
Contributions;

who are pensioners;

who have received certain state benefits within the preceding 57 days;

who have not worked under the contract of employment;

who fall sick during a stoppage arising from an industrial dispute, unless they did
not take part and had no interest in it;

who are in legal custody or in prison;
e who are sick during the maternity pay period (see Chapter 7).

Notification of absence

There are rules about how absence should be notified and you can withhold payment
of SSP if notification is late without a good reason. However, you must:

e make the rules about notification clear to employees;

e indicate how notification must be made;

® accept notification by someone else on behalf of the employee;

® not require notification earlier than the first day of sickness or by a specific time
on that day, or more than once a week;
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@ accept any written notification that the employee is sick, even if this is not on a
form provided by you.

Although you can accept any reasonable written notification, you can use a self-
certification form such as that set out below, or use one that is available from the
local social security office.

Self-certification form

This form must be completed after any absence from work because of sickness or injury. It
must be completed on the first day back.

If you have been away for more than seven consecutive days you will need a medical
certificate or Fit Note. Failure to produce one could result in loss of sick pay.

Name:
Job title:

Date of first day of absence:
Date of last day of absence:
Reason for absence (please state as precisely as possible the nature of the illness or injury):

Did you visit your doctor or a hospital during your absence? Yes/No

| confirm that the above details are correct and that | have not worked during my period of
absence.

Signed:
Date:

Manager’s statement —to be completed by your line manager

| confirm that the above information is correct.
Signed:

Date:

Position:

Records

You are required to maintain records of SSP payments for at least three years after the
end of the tax year they relate to.

Withholding SSP
You are entitled to withhold SSP from the employee if you feel that:

e the employee’s incapacity is not genuine; or
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e you have not been correctly notified; or
e evidence of incapacity has not been provided.

If you do withhold SSP the employee has the right to ask you for a written statement
of the reason for refusal, which you must provide.

Dealing with persistent absence

Short-term sickness absences
When dealing with short-term absences you should:

e obtain an explanation from the employee about the reasons for these absences;

e where there are frequent short-term absences not supported by medical evidence,
ask the employee to consult a doctor, as there could be a serious underlying
medical condition;

e if there are no good reasons for the absence, deal with the matter under the
company’s disciplinary or capability procedure (see Chapter 12);

e consider whether the absences are likely to be temporary and whether the
company can help in any ways;

o tell the employee what improvement in attendance is required and what is likely
to happen if no such improvement is forthcoming.

If the absences continue and you decide to take disciplinary action you should take
full account of the employee’s past performance, age, length of service and the
likelihood of improved attendance in the future.

Poor attendance is a legitimate reason for dismissing someone, but only after you
have investigated the matter thoroughly, and the employee’s circumstances, as well as
the effect on the business and your other employees, have been taken into account.

Long-term absence through ill health

Where an employee has been absent with a long-term illness, before taking any
decision to dismiss you should:

e maintain regular contact with the employee;

® obtain the employee’s written agreement if you intend to seek medical advice;

notify the employee of any action you propose to take, particularly if his
employment is at risk;

consider whether suitable alternative work might be available;
consider how much disruption is being caused by the employee’s absence;

consider whether the work can be covered in some other way;

consider whether there is an alternative to dismissal, such as redeployment;
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e consider whether the employee has a disability, in which case you may need to
make reasonable adjustments, as required by the Equality Act 2010;

e take into account the employee’s age, length of service and so forth;
e discuss the position and possibilities with the employee.

You have to get the employee’s permission to obtain any medical records and the
employee has the right of access to any reports about him (see example consent form,
below). The employee can refuse to allow any reports to be provided. However,
where the employee refuses to cooperate by providing medical evidence, a decision
can still be made on the basis of the information available and the employee should be
notified of this.

If the illness persists and there is no likely prospect of an early return to work, you
may have no option but to dismiss the employee.

Consent to medical report

This form is a request for your consent to a medical report. Under the Access to Medical
Reports Act 1988 you have the right to:

withhold your consent for an application to be made to a doctor;

ask your doctor to let you see the report and to amend any part of the report you consider
to be inaccurate or misleading;

attach your written objections to the report if the doctor refuses to amend it;

withhold your consent to the report being supplied to the company.

Employee declaration

Having been made aware of my statutory rights | give my consent to a medical report being
obtained from my doctor or medical specialist by the company. | understand that the clinical
details in the report will be treated as confidential, but that the content will be used by the
company management as part of the information required for deciding on future action.

| understand that if | wish to see the report before it is sent to the company | must arrange to
do so with my doctor or medical specialist within 21 days of making the application.

| do not wish to see the report before it is sent to the company.*/l wish to see the report
before itis sent to the company.*

Signature:
Date:
Doctor/specialist's name and address:

*Delete as appropriate
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Frequent lateness and unauthorized absences

In considering what action should be taken about persistent lateness and unauthorized
absences, account should also be taken of the circumstances surrounding these, such
as current travelling difficulties. However, actions that can be taken to reduce these
problems include:

monitoring attendance records for individuals and groups;

asking employees to telephone by a particular time on every occasion they are
absent;

having return-to-work interviews;

restricting overtime.

Finally, there may be a need to take disciplinary action.

Company health check

You might want to check how healthy your company is in its approach to managing
absence levels. The checklist below may help in this.

Do you have sickness records that show:
— the number of days off for each employee;
— the reasons for the absence;

— numbers and duration of each absence for individual employees, different
functions and the company as a whole?

Are these records sufficiently comprehensive to enable you to identify patterns?
Is the information computerized with built-in trigger mechanisms?

Do you calculate the costs of absence?

Are there clear procedures for reporting absences?

Are any such procedures clearly notified to employees?

Are targets set for absence levels at company and functional levels?

Is there top management commitment to the encouragement of good attendance?
Are line managers and supervisors made responsible for managing absence?

Are managers and supervisors trained in handling absence?

Are checks built in to the recruitment process to try to identify probable poor
attendees?

Are employees made fully aware of the importance the company attaches to good
attendance?

Are return-to-work interviews held?

Are other strategies used for encouraging good attendance, such as health
programmes, teamworking, incentives, job redesign, or performance
management?
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Further information

Access to Medical Reports Act 1988

Data Protection Act 1998

Disability Discrimination Act 1995

Employment Relations Act 1999

Employment Rights Act 1996

Equality Act 2010

Essential Facts — Employment (2011) Croner, Kingston upon Thames, Surrey

Huczynski, A A and Fitzpatrick, M J (1989) Managing Employee Absence for a Competitive
Edge, Pitman, London

Reserve Forces Act 1996

Statutory Sick Pay (General) Regulations 1982
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Maternity and 07
Paternity Rights

his chapter describes the maternity and paternity rights applying to all employees,
which include:

time off for antenatal care;

medical suspension during pregnancy;

maternity leave;

paternity leave;

maternity pay;

paternity pay;

the right not to suffer a detriment or be dismissed because of pregnancy,
maternity or paternity;

adoption leave;

e adoption pay.

Time off for antenatal care

Any pregnant employee is entitled to paid time off, during working hours, to receive
antenatal care. This applies irrespective of the employee’s length of service or working
hours. After the first appointment you can ask for written proof that she is pregnant
and that an appointment has been made.

Medical suspension during pregnancy

You must assess the risks to the health and safety of any new or expectant mother and
change her working conditions or hours of work if any such risk exists. This includes
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offering alternative employment. If none of these changes are possible then you must
suspend her on full pay for as long as the risk remains.

Maternity leave

All pregnant employees are entitled to 52 weeks’ maternity leave regardless of length
of service or hours of work.

You can give an employee rights to maternity leave in the contract of employment
and then either these contractual rights, or the statutory rights, whichever are more
favourable, will apply. The same rule applies to maternity pay.

A pregnant employee must let you know when she intends to begin her maternity leave
by the 15th week before the expected week of childbirth (EWC). She is required to confirm:

e that she is pregnant;

o the date her maternity leave is to begin;
e the EWC.

An example form for an employee going on maternity leave is set out below.

Example form for employee going on maternity leave

Please complete this form and return it to your line manager as early as possible and no later
than the end of the 15th week before your expected week of childbirth.

If you are unable to give this notice, please notify us at the earliest practicable date.

You must attach your Mat B1 certificate, or other evidence of pregnancy, signed by a
midwife or doctor.

Name:

1. Please state your expected week of childbirth.
2. What date will your maternity leave begin?
3. What date do you intend to return to work?

| confirm that | am pregnant and that | will be taking maternity leave as set out above.

Signed:
Date:

You should ask her to produce evidence of the EWC in writing (although you are not
required to do so) and this will normally be produced on form Mat B1.

If she is unable to give the required notice, as long as she lets you know as soon as
reasonably practicable she will have satisfied the notification requirement. A woman
can also change her mind about when she wants her leave to start, provided she gives
you 28 days’ notice, if reasonably practicable. You must respond to this notification
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within 28 days. An employee who does not comply with these requirements may have
to forfeit her maternity leave and could lose her right to statutory maternity pay (SMP).
However, you should be very cautious about taking action in these circumstances. A
model letter recommended by the Department for Business, Innovation and Skills (BIS)
to acknowledge notification of maternity leave is set out below.

Model letter for employers to acknowledge notification

of maternity leave

This letter should be used when only the statutory levels of leave and pay are provided.
(Employer must respond within 28 days of receipt of employee’s notification.)

Date:
Dear

Congratulations and thank you for telling me about your pregnancy and the date that your baby
is due. | am writing to you about your maternity leave and pay.

As we have discussed, you are eligible for 52 weeks’ maternity leave.

Given your chosen start date of [insert date], your maternity leave will end on [insert date].

If you want to change the date your leave starts you must, if at all possible, tell me at least
28 days before your proposed new start date or 28 days before [insert date leave starts] (your
original start date), whichever is sooner.

If you decide to return to work before [insert date leave ends], you must give me at least
eight weeks' notice.

As we discussed, you are eligible for 39 weeks" Statutory Maternity Pay/not eligible for
Statutory Maternity Pay [delete as appropriate].

Your maternity pay will be £[insert amount] from [insert date] to [insert date] and £[insert
amount] from [insert date] to [insert date].

OR

The form SMP1 (enclosed) explains why you do not qualify for Statutory Maternity Pay. You
may, however, be entitled to Maternity Allowance. If you take this form to the Jobcentre Plus
or Social Security Office at [insert local details], they will be able to tell you more.

As your employer | want to make sure that your health and safety as a pregnant mother are
protected while you are working, and that you are not exposed to risk. | have already carried
out an assessment to identify hazards in our workplace that could be a risk to any new,
expectant, or breastfeeding mothers. Now you have told me you are pregnant | will arrange for
a specific risk assessment of your job and we will discuss what actions to take if any problems
are identified. If you have any further concerns, following this assessment and specifically in
relation to your pregnancy, please let me know immediately.

If you decide not to return to work you must still give me proper notice. Your decision will
not affect your entitlement to SMP.

If you have any questions about any aspect of your maternity entitlement please do not
hesitate to get in touch with me. | wish you well.

Yours sincerely,
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Premature birth

If an employee gives birth before the EWC, the maternity leave period starts on the
date of childbirth.

Pregnancy-related iliness

If a pregnant employee is absent from work wholly or partly because of pregnancy
during the four weeks before her EWC, the maternity leave period will begin from the
first day of absence.

Compulsory maternity leave

You must not allow a woman to work during the two-week period immediately
following childbirth. This period extends to four weeks if she works in a factory.

Contractual rights during maternity leave

During maternity leave the employee’s contract of employment continues to exist.
This means that you must apply to her all the terms and conditions of employment
that would have applied had she not been absent, with the exception of wages or
salary. Remember that when calculating the entitlement to maternity pay during the
maternity leave period you must include any pay rises given to your employees
during that period, and during the period used to calculate the rate of maternity pay
to be applied.

Particular problems can arise where bonus payments are involved. Whether or not
the employee is entitled to such payments will depend on the wording of the conditions
relating to payment. You will generally need to take advice about whether they
should apply.

Returning to work after maternity leave

The employee does not have to notify you about her return but can just turn up for
work on the due date. However, if she wishes to return before the end of the maternity
leave period she must give you at least eight weeks’ notice of her intention to return.
If she does not give this notice, you can postpone the date of return until this notice
provision has been satisfied.

You should bear in mind that the employee cannot return during the compulsory
two-week leave period referred to above.

If she is unable to return at the end of the maternity leave period because of
sickness, this should be treated as normal sickness absence.

The employee must be allowed to return to the job she was doing immediately
before her period of maternity leave began and on the same terms and conditions
of employment.
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Refusal to allow the employee to return to work

If you do not allow an employee to return to work after maternity leave, she may
make a claim to an employment tribunal that she has been unfairly dismissed for
reasons relating to the maternity leave. You would have to be able to satisfy the
tribunal that there was a valid reason for dismissal, or redundancy, which was
unrelated to the exercise of maternity rights. In practice, this is likely to be difficult
to prove.

Dismissal during maternity leave

You must not dismiss any woman for reasons connected with pregnancy or childbirth.
Any dismissal will be automatically unfair if it is because of:

pregnancy;

the fact that an employee has given birth;

suspension from work on maternity grounds;

the fact that the employee took maternity leave;

the fact that the employee tried to take advantage of the benefits applying during
the maternity leave period.

Similarly, if you make an employee on maternity leave redundant without having first
offered her suitable alternative employment, in preference to her colleagues if need
be, this will also be automatically unfair.

It is possible for you to dismiss an employee who is pregnant or on maternity leave
for legitimate reasons, but in practice it is likely to be very difficult to prove that it
was not because of the pregnancy or maternity leave. There are also other practical
difficulties in that any dismissal would need to be preceded by a meeting with the
employee and if she is on maternity leave this might prove difficult to arrange.
Dismissal without any such meeting is likely to be procedurally unfair.

Dismissal of replacement

It is fair to terminate the employment of any temporary employee you may have
engaged to cover for the period of maternity leave provided you have made it clear on
appointment that the employment was only for the duration of the maternity leave
and would end on the return of the jobholder. This counts as a dismissal for Some
Other Substantial Reason (see Chapter 14). It can sometimes happen that you prefer
the replacement worker but you cannot retain this person in preference to your
original employee.
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Statutory maternity pay

Statutory maternity pay (SMP) applies for up to 39 weeks during the maternity leave
period. To qualify for SMP the employee must:

e have been employed continuously for at least 26 weeks by the start of the 15th
week before the EWC, known as the ‘qualifying week’;

e have average earnings of at least the Lower Earnings Limit for payment of
National Insurance Contributions;

o still be pregnant at the 11th week before the EWC or have given birth earlier;
e provide you with evidence of the expected date of childbirth;
e have stopped working.

Statutory maternity pay comprises: a higher rate equivalent to 90 per cent of the
employee’s normal weekly earnings for the first six weeks, and a lower rate for the
remainder of the period (£128.73 per week from April 2011).

Recovery of SMP

You can recover 92 per cent of the gross amount of SMP paid by deducting that
amount from the total of employees’ and employer’s National Insurance
Contributions payable.

If you qualify for small employers’ relief (your gross National Insurance
Contributions in the preceding year were less than £45,000) you are able to claim
104.5 per cent of the SMP paid out.

Keeping in Touch days

An employee on maternity leave is entitled to 10 ‘Keeping in Touch’ (KIT) days,
which allow her to do a limited amount of work for her employer during the maternity
pay period and still retain her SMP for that week. However, any work done on any
day, for example attending a one-hour training session, will count as a whole KIT
day. There are no restrictions on when KIT days can be used for SMP, though the
maternity leave regulations prohibit a woman from working for two weeks after
childbirth. Once those days have been used up, the woman will once again lose a
week’s SMP for any week in which she does any work for her employer.

A woman is entitled to be paid for any KIT days worked, but the rate will need to
be agreed and must be at least equivalent to the SMP rate.
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Maternity policy

An example of a company maternity policy is set out below.

Maternity policy

The following document sets out the company’s policy on maternity leave, maternity pay and
all other issues relating to pregnancy and maternity.

This represents the law at the date of this document and may have to be amended in the
light of future changes to the law.

The policy is designed to be as comprehensive as possible. However, if you have any
questions about the policy please contact your line manager.

Time off for antenatal care

If you are pregnant you are entitled to take time off during your normal working hours to
receive antenatal care. This should be at times agreed with your supervisor or line manager
and preferably at the start or end of your working day. Antenatal care includes appointments
with your GP, hospital clinics and relaxation classes.

Procedure for notifying absence for antenatal care

You should advise your line manager that you will be absent as far in advance of your
appointment as possible, and you may be asked to produce your appointment card.

Pay

There will be no deduction of salary for attendance at authorized antenatal appointments.

Maternity leave

Entitlement

All pregnant employees are entitled to take 52 weeks' maternity leave, no matter how long
they have been employed by us and no matter how many hours they work each week, subject
to the rules set out below.

When does your maternity leave start?

You can choose to start your maternity leave at any time after the start of the 11th week before
the week in which your child is due except in the following cases:

(a) Ifyou are absent because of anillness related to your pregnancy at any time during the
four weeks before your child is due, the company reserves the right to require you to start
your maternity leave on the first day of that absence.

(b) If your child is born earlier than your planned date of starting maternity leave, then the
maternity leave starts on the day the child is born. You should write as soon as possible
to notify the company, enclosing Form Mat B1, unless you have already handed this over
by then.
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Note: if your child is stillborn after the 24th week of pregnancy you retain your maternity leave
rights (and your right to statutory maternity pay subject to the SMP rules stated below).

Notification requirements

At least 28 days before you start your maternity leave you must give notice in writing
addressed to your line manager. That notice must state:

thatyou are pregnant;
the week in which your child is due (note that for these purposes a week begins on a Sunday);

when you want your maternity leave to start.

You should enclose a Form Mat B1 signed by your GP or midwife with your letter, unless this
has been given to the company earlier.

If you are unable to give 28 days’ notice because you have to start your maternity leave
sooner than you anticipated, provided that you give notice as soon as you can, you will not
lose your right to take maternity leave.

Keeping in touch
You are allowed to work for up to 10 days during your maternity leave without losing your

entitlement to maternity pay. These ‘Keeping in Touch’ (KIT) days need to be discussed and
agreed with your line manager.

Returning from maternity leave

If you return to work at the end of your maternity leave period you need not formally notify us
in advance of your return and you will return to work in the same job that you left before you
started your maternity leave. If, for health and safety reasons, you were doing a different job
from your usual one while you were pregnant, you may be required to return to that different
job for a short time if you are still at risk when you return to work.

You may wish to return to work before the end of your maternity leave period, but if you
choose to do so you must give us eight weeks’ advance warning of the date of your return.

If you cannot return to work because you are ill you should notify your line manager, who
will advise you how much, if any, sick leave you are entitled to. Please note thatin some
circumstances if you cannot return to work at the appointed time you will lose your right to
return to work altogether.

If you decide not to return to work at the end of your maternity leave period you must notify
your line manager at once in writing of your decision.

Maternity pay

To qualify for statutory maternity pay (SMP) you have to be pregnant (or have given birth) atthe
start of the 11th week before the baby is due. If you have at least 26 weeks’ service by the end of
the 15th week before the expected week of childbirth you will be entitled to receive SMP whether
or not you intend to return to work. (Note that if your normal weekly earnings are less than the
Lower Earnings Limit for National Insurance Contributions for the previous eight weeks then you
will not qualify for SMP). If you do not qualify for SMP you may be entitled to claim maternity
allowance. Your local Benefits Agency office will be able to advise you how to claim this.
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Statutory maternity pay is payable for a maximum of 39 weeks, for the first six weeks at the
higher statutory rate of nine-tenths of your salary followed by the lower statutory rate for the
remaining period. You will be given a statement of your exact entitlement when you start your
maternity leave.

To claim SMP you must give 28 days’ notice in writing of your absence on maternity grounds
and you must give the original Mat B1 form, not a photocopy, to your line manager. You can
only receive SMP once you have stopped work.

Once you start your maternity leave, your maternity pay will be paid into your bank account
on the same date when you would have received your salary, and will be subject to deductions
for Income Tax and National Insurance.

Contractual benefits

You will continue to receive your contractual non-remuneration benefits during your maternity
leave period.

Holidays

While you are absent on maternity leave you will continue to accrue holiday entitlement in the
usual way. You must take this additional holiday within 12 months of your return to work.

Pension contributions

Your maternity leave period will be treated as pensionable service and the company will
therefore continue to make contributions on your behalf into the pension scheme based on the
maternity pay you receive rather than your usual salary.

Health and safety

If you are employed in a job that has been identified as posing a risk to your health or that of
your unborn child you will be notified immediately and arrangements will be made to eliminate
that risk.

For this reason you are required to notify your line manager as soon as you are aware that
you may be pregnant. Arrangements will then be made to alter your working conditions or, if
this is not possible, you will be offered a suitable alternative job for the duration of your
pregnancy.

If there is no alternative work, the company reserves the right to suspend you on full pay
until you are no longer at risk.

These alternative arrangements may continue after the birth of your child if you are still
considered to be at risk.

If you have any concerns about your own health and safety at any time you should let your
line manager know immediately.
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Paternity leave

Any new father is entitled to two weeks’ paid paternity leave provided he has at least
26 weeks’ continuous service with you by the 15th week before the expected week of
childbirth. This leave must be taken within a period of 56 days beginning with the
date on which the child is born.

With effect from 3 April 2011 the Additional Paternity Leave Regulations 2010
apply. Under these regulations fathers are entitled to up to six months additional
paternity leave provided the mother has returned to work, thus giving parents the
option of dividing a period of paid leave entitlement between them.

The leave is for a maximum of 26 weeks and a minimum of two weeks, and it must
not start until at least 20 weeks after the birth or placement for adoption and must
end not later than 12 months after the birth or placement for adoption. The leave
may only be taken in multiples of complete weeks.

Where this leave is taken during the mother’s 39 week maternity pay period it will
be paid at the same rate and on the same basis as statutory maternity pay. Parents are
required to self-certify by providing details of their eligibility to their employer.

The employee has rights on returning from paternity leave similar to those applying
to women returning from maternity leave. This means that he has the right to return
to the same job and must not be subject to any detriment, or be unfairly dismissed for
reasons connected with the taking of this paternity leave.

Statutory paternity pay

Statutory paternity pay may be paid to any employee who meets the 26-week service
qualification and whose average weekly earnings are above the Lower Earnings Limit
for National Insurance Contributions. The rate of statutory paternity pay is
determined by Regulations, but from April 2011 is the lesser of £128.73 per week or
90 per cent of the employee’s average weekly earnings. This should be administered
in the same way as statutory maternity pay and amounts paid out reclaimed in the
same way.

Adoption leave

Rights to adoption leave are similar to those for maternity leave. Adoptive parents
have the right to take adoption leave for a period of up to 52 weeks. This right is in
addition to the right to parental leave.

As with statutory paternity leave, the employee has the right to return to the same
job following absence on adoption leave, and must not suffer any detriment or be
unfairly dismissed for reasons relating to adoption leave.
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Statutory adoption pay

Statutory adoption pay is paid to any employee who meets the 26-week service
qualification and is earning at least the Lower Earnings Limit for National Insurance
Contributions. It is paid for a period of up to 39 weeks and the rate is determined by
Regulations, but from April 2011 is the lesser of £128.73 per week or 90 per cent of
the employee’s average weekly earnings. This should be recovered in the same way as
statutory maternity pay and statutory paternity pay.

Further information

Additional Paternity Leave Regulations 2010

Employment Rights Act 1996

Essential Facts — Employment (2011) Croner, Kingston upon Thames, Surrey
Maternity and Parental Leave etc Regulations 1999

Statutory Maternity Pay Manual (CA29)

Trade Union Reform and Employment Rights Act 1992
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Working Hours
and Holidays

Working Time Regulations 1998

Working time limits

he Working Time Regulations 1998 limit a worker’s average working week,
including overtime, to a maximum of 48 hours over seven days. The average
figure for working hours is calculated over a reference period of 17 weeks.

In calculating the reference period certain days are ‘excluded’. These include days
when the worker was on sick leave or maternity leave or any periods for which the
worker agreed to work more than 48 hours per week. However, where such excluded
days arise, the reference period must be extended by a number of days equal to the
number of excluded days to get the total of 17 weeks. These additional days must be
from the period immediately following the reference period.

For example, if the worker has one week of sickness during a 17-week reference
period the number of hours worked in the one week immediately following the reference
period would be added to the calculation to get to the total of 17 weeks (see Figure 8.1).

The formula used to calculate working time is A+B/C, where A = the number of
hours worked in the reference period, B = the number of hours excluded from the
reference period and C = the number of weeks in the reference period.

Exclusion

The working time limits do not apply to any workers who can decide their own
working hours.

Opting out of the Regulations

Workers can agree to work longer than the 48-hour limit by signing an ‘opt-out’.
This must be in writing and signed by the worker (see example in Chapter 2). You
need to keep a record of all employees who have signed such an opt-out.
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FIGURE 8.1 Working time calculation

Calculate the employee's
hours over 17 weeks

Deduct any hours the
employee was away

l

Add hours worked immediately after
the 17-week period equal to the same
number of days the employee was away

l

Divide the total by 17 to
find the average hours

If the result is less than 48 the Regulations
have been complied with

Workers can cancel this agreement at any time but they must give you seven days’
notice or any longer period you agree with them, although this cannot be more than
three months.

As an employer you are obliged to take all reasonable steps to ensure that workers
are not required to work more than an average of 48 hours per week unless they have
signed an ‘opt out’.

The meaning of working time

Working time includes all those hours that the employee is required to be working for
you, including lunch breaks, travelling, undertaking job-related training and working
abroad. It does not include routine home-to-work travel, rest breaks, or training that is
not job-related.

Time off

You must ensure that workers are given the time off that they are entitled to during
the working period. Workers are entitled to a rest period of 11 uninterrupted hours
between each working day and one day a week off (which can be averaged over a
two-week period).
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Young workers

A young worker is a worker who is over school leaving age but is not yet 18. Such
workers are entitled to 12 uninterrupted hours off in each 24-hour period of work.
They are also entitled to two days off each week, but this cannot be averaged over
two weeks.

Rest breaks

Any worker required to work for more than six hours without interruption is entitled
to a rest break of 20 minutes, which must be taken during the six-hour period.

If a young worker is required to work more than 4.5 hours at a stretch he is
entitled to a rest break of 30 minutes.

Annual leave

All workers, including part-time workers, are entitled to 5.6 weeks’ annual leave. The
number of days’ leave is related to the number of days normally worked. For a
five-day week, therefore, the entitlement will be 5.6 x 5 = 28 days’ annual leave, but
for a three-day week it will be 5.6 x 3 = 16.8 days per annum. All public holidays
count towards the annual leave entitlement.

Leave accrues at the rate of one-twelfth of the annual entitlement per month
during the first year of service. A full-time worker with three months’ service would
be entitled to three-twelfths of the annual entitlement of 28 days’ leave (ie seven
days). A part-time worker working three days a week with one month’s service would
accrue 1.4 days (28 days x three-fifths = 16.8 days x one-twelfth).

You should agree with the workers concerned how and when notice of their
intention to take leave should be given. If there is no such agreement the notice that
the worker must give you should be at least twice the period of leave to be taken. You
may in turn refuse the worker permission to take the leave but must respond within a
period equal to the period of leave requested.

Calculating a week’s pay

For workers paid a fixed wage or salary, a week’s pay is that which is due for the basic
hours worked. It excludes overtime unless this is a guaranteed part of the contract.

If the worker is a piece worker or receives variable bonuses or commission related
to output, a week’s pay is the average hourly rate multiplied by that worker’s normal
working hours (see also Chapter 3).

To calculate the hourly rate, the weekly pay over the previous 12 weeks should be
divided by the number of hours worked during that period. If no pay was received for
any of those weeks, then this should be replaced by a week before the 12-week period
to make it up to the total of 12 weeks.

A week’s pay is the total eligible pay (excluding voluntary overtime but including
relevant bonuses) over the 12-week period divided by 12.
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Common issues relating to working time

Signing opt-out agreements

You cannot force a worker to sign an opt-out agreement and any action taken against
a person for not doing so is likely to be unfair.

Workers with second jobs

If you know that a worker has a second job you should agree an opt-out with that
person if the total time worked is likely to be more than 48 hours a week. It may be a
wise precaution to insert a clause in the employment contract requiring employees
not to take on other employment without the agreement of the company. However, if
a worker does another job without your knowledge it is unlikely that you would have
any liability in the event of the Regulations being breached.

Rest breaks

You do not have to pay for rest breaks but this is a matter to be agreed with your
employees or their representatives.

Employees voluntarily working longer hours

If employees voluntarily wish to work more than 48 hours a week you would have no
liability under the Regulations, provided you made it clear to the employees that they
are not required to work longer than 48 hours.

Time off in lieu of overtime

Some organizations have employees who are required to travel or work outside normal
working hours. Compensation for these hours, where given, may be payment of overtime
or by giving time off in lieu (TOIL). How to implement a TOIL policy is set out below.

Implementing a TOIL policy

1 Review existing contracts to ensure that there are no provisions preventing the
introduction of time off in lieu, eg any commitment to give paid overtime.

2 Review past practice in relation to overtime and time off to ensure that there are
no precedents that could give rise to any contractual entitlement.

3 Ensure that any members of staff who may be required to regularly work more
than 48 hours per week sign an opt-out agreement. This will have normally been
carried out under the Working Time Regulations anyway.

4 Consult staff about the proposed agreement, especially in relation to the number
of hours to be carried over and the period in which any time off may be taken.

5 Ensure that the policy is coordinated with any other time off provisions,
including those required by UK statute, so that the company can meet
operational requirements.

6 Arrange for the recording of TOIL on existing timesheets.
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Example policy for time off in lieu of overtime

The company recognizes that the nature of its work means that staff may often have to work or
travel outside recognized office hours. The company also recognizes its duty to protect the
health and safety of its staff by ensuring that they do not work too many hours and that they
are recompensed for any extra time that they do have to work.

What is lieu time?

Lieu time is time off which you are allowed to take in lieu of overtime pay, for hours worked
beyond the working day (ie evenings and weekends). Overtime is compensated only in time
off, notin addition to base pay, and all references to ‘overtime’ in this document mean unpaid
overtime.

Accrual of lieu time

1 Ifyouneed to attend an evening or weekend meeting or event in the course of your work,
or have to travel outside normal working hours you should ensure that your line manager
is aware of this, preferably before the date concerned, and you should record the hours
worked on your time sheet.

2 Time off must be equal to time actually worked, ie there is no provision for time-and-
a-half, double time, etc — if you work two hours, you can claim two hours’ lieu time,
regardless of the day or time that the work is actually carried out.

Redemption of overtime

1 Lieutime should be taken in the same month thatitis accrued, and not carried forward
from month to month. If this is not possible, it must be taken within the following two
months. Lieu time accrued and not redeemed as outlined will be lost.

2 No more than 15 hours’ lieu time may be accrued in any one month.
3 Use of lieu time must be clearly marked on your time sheet.

4 Reasonable notice should be given to your line manager when lieu time is to be taken,
and it is your responsibility to ensure that the proposed time off fits with your work
commitments, etc.

5  Line managers have the discretion to vary these arrangements to suit operational
requirements.

Annual holidays

Apart from the requirement under the Working Time Regulations to give all
employees a minimum of 5.6 weeks’ paid holiday a year, it is for you to decide the
company’s policy on annual holidays. You can also decide the arrangements for
booking holidays. If you are likely to require staff to take their holidays at certain
times of the year you should take care to ensure that this is specifically referred to in
the employment contract.
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Employees do not have any legal right to carry over unused annual holiday from
one holiday year to another, or to receive payment in lieu of holidays, except when
leaving the company.

Parental leave

Employees with at least one year’s service and who are parents of children under 5
years of age are entitled to 13 weeks’ unpaid leave up to the child’s fifth birthday for
each child. You can agree with the employees the amount of leave to be taken at any
one time, but if you do not have any such agreement you will have to apply what is
called the “fall back’ scheme. Under this scheme employees can take parental leave in
blocks of one week or more, subject to a maximum of four weeks in any one year.
Any such request for leave should generally be made 21 days before the date on which
it is due to begin. You have the right to postpone the leave for up to six months if the
business is likely to be unduly disrupted by the employee’s absence.

During the period of the absence the employee maintains full employment rights
and is entitled to return to the same job.

You are entitled to ask for reasonable evidence of an employee’s responsibility for
a child and the date of birth of that child.

Parents of disabled children have the right to 18 weeks’ leave up to the child’s 18th
birthday.

Sunday working

Staff working in shops, including betting shops and racecourses, cannot be forced to
work on Sundays. If they have previously agreed to do so they can opt out by giving
you three months’ notice in writing of their intention not to work on Sundays. Any
disciplinary action by you against employees protected in this way, or who have
opted out of Sunday working, would be automatically unfair.

Employment of schoolchildren

You may not employ any child:

under the age of 13;

during school hours;

°

°

e before 7.00 am or after 7.00 pm;

e for more than two hours on a school day;
)

for more than two hours on a Sunday.
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Flexible working arrangements

Flexible Working Regulations

Under the Flexible Working Regulations 2002, an employee who has 26 weeks’
continuous employment can request a change in hours of work, working times or
place of work to be able to care for a child under the age of 18.

The right to request flexible working includes carers. A ‘carer’ is an employee who
is, or expects to be, caring for his or her husband, wife or partner, or for a close adult
relative or for an adult who lives at the same address.

The right is to request the flexible working arrangements, not to receive them
automatically. You can refuse the request if there are good business reasons for doing
s0. These reasons could include the following:

the burden of additional costs involved;
a possible detrimental effect on customer service;
difficulty in reorganizing work among other staff;

a possible detrimental impact in work performance or quality;

inability to accommodate the request because of planned changes to company
structure.

If you receive such a request, which must be in writing, you must arrange to meet the
employee within 28 days and give your decision within 14 days of that meeting. The
employee can take the matter to an employment tribunal if you fail to follow a correct
procedure or make a decision based on incorrect facts. Compensation would be two
weeks’ pay at the statutory rate.

Part-time workers

A part-time worker is any worker who does not work as many hours as your full-time
workers. The general rule is that you should treat part-timers no less favourably than
full-time workers. This means that they should receive exactly the same pay and
benefits as full-time employees in comparable jobs, applied on a pro rata basis where
appropriate. They should also be given the same opportunities for promotion and
training and development.

Job-sharing
Job-sharing arises when two employees voluntarily share the responsibilities of one

full-time job.

Contracts

In preparing a contract for job-sharers you will need to incorporate the following
additional clauses:

e that an offer to one person is conditional on the other also accepting it;

157



m The Employer’s Handbook

e the days and hours to which the job-share relates;
e how entitlement to public holidays will be decided;

@ that if one job-sharer leaves and a replacement cannot be found the remaining
job-sharer will have to convert to full-time working or may instead be dismissed.

Terminating employment

If one job-sharer leaves, any dismissal of the remaining job-sharer will only be fair
provided:

e the remaining job-sharer is consulted about the action to be taken;

e that person is offered the additional work;

e an attempt is made to find a replacement job-sharer;

°

an assessment is made of whether the business requirements are such that
full-time coverage is necessary;

e you consider whether the work undertaken by the person who has left can be
carried out in some other way;

® you try to find alternative work for the remaining employee;

e dismissal is the last resort, once all other arrangements have been explored.

Holidays

One of the main complexities with job-sharing is how to deal with public holidays,
especially when one job-sharer works all Mondays when most public holidays occur.
Probably the simplest option is to allocate each employee an additional amount of
annual holiday equivalent to the total number of public holidays, with the job-sharer
who would usually be working on the day the bank holiday falls having that day
deducted from the annual entitlement.

Homeworkers

Working from home has become more common in recent years and it can offer
employees a lot more flexibility, particularly if they have family responsibilities. If
you are considering employing homeworkers there are a number of key issues to

be addressed:

o How will you ensure that homeworkers are given equal opportunities for
promotion, training and bonuses?

How will you measure and reward performance?

How will you ensure participation in company and union activities?
What changes do you need to make to the contract of employment?

How will you monitor working hours, holidays, sickness and time off?

Do you need to change any of your employment policies and procedures to
ensure equal access to these?
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@ What are your health and safety responsibilities to homeworkers and what
actions do you need to take to cover yourself?

o How do you need to modify your recruitment and selection processes to ensure
that you select staff with the appropriate skills and attitudes?

You have to ensure that all your employment policies and procedures are sufficient to
provide statutory safeguards and to ensure continued employee motivation and
performance. The implications of homeworking for your policies and procedures are
summarized in Table 8.1.

Employer’s checklist on homeworking

The following checklist may help ensure that you have taken all appropriate actions
when considering the employment of homeworkers.

Checklist on homeworking

Equal opportunities. Do you have systems and procedures that ensure that office and
home-based staff have the same conditions of employment and equal access to
opportunities for promotion, training and development?

Recruitment. Have you adapted your recruitment and selection processes to ensure that
those selected for homeworking have the required skills, attitudes and competencies?

Hours of work. Have you introduced procedures to ensure that the hours of work of
homeworkers are monitored?

Reward structure. Have you developed reward systems that reflect the differences
between homeworkers and office-based staff, and that provide homeworkers with
incentives and participation in company bonus schemes?

Disciplinary rules. Have your disciplinary rules been adapted for homeworkers?

Union recognition. Have you identified the appropriate bargaining unit for homeworkers
for the purposes of union recognition? How are homeworkers catered for in your
participation arrangements?

Health and safety. Have you undertaken a risk assessment and health and safety audit of
your homeworkers’ working environment? What guidance have you issued?

Insurance. |s the appropriate home insurance in place?

Notification. Have you notified the local authority?

Further information

BIS website: www.bis.gov.uk
Working Time Regulations 1998
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TABLE 8.1 Implications of homeworking on employment policies and

procedures

Policies and procedures

Implications

Equal opportunities policy

Disciplinary rules

Disciplinary procedure
Grievance procedure

Maternity leave

Maternity pay
Holidays

Hours of work

Paternity leave

Statutory paternity pay

Adoption leave

Parental leave

You need to ensure that all staff are given the option
of home-working, not just those with family
responsibilities.

You need to ensure that all staff have equal access to
promotion, training and bonus opportunities,
especially if one particular group, for example women,
is over-represented.

Good opportunity for using staff who may acquire a
disability.

Will generally be the same but some may not apply,
for example dress code, and others may need to be
inserted.

Generally, no change.
Generally, no change.

This is a statutory right so will apply as normal.

You need to ensure that there is a formal process for
notifying return to work.

You need to ensure that no work is done in the two
weeks following childbirth.

This is a statutory right so will apply as normal.
Generally, no change.

You need either to ensure that staff do not work more
than 48 hours per week or that they sign an opt-out.
They must also be given breaks at least every six
hours.

Home-workers may have to provide time sheets.

This is a statutory right applying equally to
home-workers.

This is a statutory right applying equally to
home-workers.

This is a statutory right applying equally to
home-workers.

This is a statutory right applying equally to
home-workers.

Office-based employees may view this as unduly
generous to home-workers.
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TABLE 8.1 continued

Policies and procedures Implications

Time off for dependants This is a statutory right applying equally to
home-workers.

Other time off Generally, no change.
Again may be viewed as generous by office-based
staff.

Sick pay Generally, no change.

Job descriptions May need to be modified as certain duties and

responsibilities arise from working in an office
environment.

Person specifications Will need to be modified to reflect characteristics
required of someone who may be deemed suitable for
home-working. Different competencies are likely to be
required.

Selection process Selection tests will need to establish suitability for
home-working.

Pay If office staff receive luncheon vouchers or benefit
from a subsidized canteen should home-workers be
given a commensurate allowance?

Regional weighting allowances are likely to need
adjusting.

Where overtime or shift pay is given there will need to
be processes for managing these.

Bonuses and PRP will need to be applied equally to
home-workers and office staff but with greater
emphasis on IPRP with the former. Performance
measures may need to vary (for example team-
working will not apply to home-workers but may be
part of an incentive scheme for office staff).

Job evaluation factors and related grades/pay ranges
may be affected.

There is a need to ensure that there are no equal value
problems.

Benefits Most benefits should be unaffected, although some
will not apply to home-workers, for example season
ticket loans.
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TABLE 8.1 continued

Policies and procedures

Implications

Union membership

Employee relations

Health and safety

Arrangements must be made to ensure that
home-workers have equal rights in terms of union
membership. This is mainly the responsibility of the
union but it could become critical in the event of a
dispute about union recognition where the
‘appropriate bargaining unit’ is in dispute.

Similar considerations to above, but where partnership
arrangements are in place processes will need to be
introduced to ensure active participation of
home-workers.

There will be a need to carry out an initial health and
safety audit to ensure that the working conditions and
equipment are suitable and there are minimal risks to
health.

You will need to check that insurance cover is
adequate for any equipment used and that there are
no mortgage or local authority restrictions.

You must keep lists of outworkers and send this
information to the local authority twice a year and to
the Health and Safety Inspector if requested
(Factories Act 1961).
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Writing a Staff
Handbook

M ost companies will want to produce a staff handbook that gives details of all
the terms and conditions and benefits applying to staff. Much of this
information is often too detailed and lengthy to be included in any offer letter or
written statement of particulars of employment.

This chapter describes some of the main areas that are usually included within any
staff handbook and gives extensive examples of what this content would typically
look like. This is not intended to be a comprehensive summary of everything that
could be included in a staff handbook, as this is primarily a matter of choice for the
company in question.

The subjects most frequently covered in staff handbooks are:
welcome and introduction to the company;

mission statement and values;

product or service information;

terms and conditions of employment;

the induction process;

ethical considerations, for example gifts, confidentiality and conflicts of interest;
limits of authority, particularly in terms of finance;

holiday and leave provisions;

termination of employment;

outside employment;

disciplinary and grievance procedures;

pay and benefits, including bonuses, loans, cash awards and so forth;
car policy;

share options;

pension scheme;

travel and business expenses;



m The Employer’s Handbook

performance appraisal;

staff development;
intellectual property;

use of computers and e-mail;
equal opportunities policy;
harassment policy;
whistle-blowing policy;

health and safety, including policies on smoking, fire safety, first aid, AIDS, use
of drugs and so forth;

personnel records;
employee communications;
trade union membership;
dress code;

charitable giving;

names of relevant people in the company.

Welcome to the company

The first section of any handbook should comprise some kind of welcoming note, a
description of how the handbook should be used and the name of the person in the
company whom the employee should contact for further information or assistance.
The wording could be along the following lines, although it should obviously be
adapted to suit your circumstances:

I am pleased to welcome you to the company and hope that your association with
.. is a long and happy one. This handbook is provided for your guidance and
information and describes the terms and conditions applying to your employment
with the company. These, together with your letter of appointment and written
statement of particulars, form part of your contract of employment. You will be
notified in writing of any changes to these terms and conditions.
If you require any further information, or would like anything explained in
more detail, you should contact ....

Background information

The next section of the handbook should contain information about the company. In
particular, you may wish to include information about:

e the company’s history, including how and when it was formed;

e the company’s mission statement and values;
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the company’s climate and culture (what it is like to work in the company);
how the company is organized;
company size, location and associated ventures;

key personnel in the company;

future aims.

Terms and conditions of employment

Salaries

In this section you should set out, more or less, the same information set out in the
offer letter or written particulars of employment (apart from the precise salary
offered to an individual). The wording is likely to be similar to the following:

Salaries are paid monthly in arrears, on the 25th of each month, by direct transfer
to your bank/building society account.

Your salary will be reviewed on a regular basis, and at least annually. Any such
review is entirely at the company’s discretion. In carrying out any review we will
take account of your performance and that of the company as a whole, as well as
any other relevant factors. However, there is no guarantee that salaries will be
increased at any particular time.

Expenses
You should include any rules about expenses. A typical clause is:

The company will reimburse you for reasonable expenses incurred by you arising
from your employment. Claims must be authorized by your line manager and
supported by the production of valid receipts or such other documentary evidence
as the company may require from time to time. You must also comply with the
company’s procedure for claiming expenses.

Benefits

You need to describe the main benefits provided by the company such as a pension,
company car, share options, bonuses, medical insurance, and any conditions attached
to them. In the case of a pension you may have to refer the employees to the pension
provider for more information.

Mobility

You may need to give more information about any mobility requirements contained
in the job. An example of the type of wording that might be appropriate is as follows:

Your normal place of work is set out in your contract of employment.
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The company has the right, as a term of your employment, to change your
normal place of work to any other company premises. If we do so, you may, at our
discretion, be entitled to financial or other relocation benefits.

You may from time to time be required to work at other locations throughout
the UK and Europe depending on business requirements. Appropriate travel and
accommodation arrangements will be made in such circumstances. We may also
need you to work outside the UK for periods of more than one month and, if we do
so, we will let you know the length of your stay abroad, the currency in which you
will be paid, any benefits in kind you will receive while abroad and the terms and
conditions of your relocation package. We will also give you details of the terms
and conditions applying to your return to the UK.

Hours of work

You should explain in detail any rules and regulations applying to hours of work. An
example of a section of this kind is set out below:

The normal working week is 35 hours and the hours of work are from 9.00 am to
5.00 pm, with a one-hour break for lunch. However, you are expected to work
such additional hours as are reasonably necessary to perform your duties, without
additional pay.

The Working Time Regulations provide that average working time, including
overtime, must not exceed 48 hours for each seven-day period (to be averaged over
a period of 17 weeks) unless you agree that this provision should not apply to your
employment. You will usually be asked to agree that this provision should not
apply to your employment with the company.

At any time during your employment either you or the company may give three
months’ notice in writing that the opt-out from the 48-hour limit shall cease to
apply with effect from the expiry of that notice.

The company will monitor your working time in accordance with the
requirements of the Working Time Regulations and to ensure that your health
and safety are protected. It will monitor working time primarily by when you
enter and leave the company’s offices. For the purpose of these Regulations, the
meaning of *working time’ is all the time between your entering and leaving the
company’s offices.

You must let us know if there is any other time that you consider should be
treated as ‘working time’ and you must keep records of it.

You must comply with any requests made, or measures imposed, to enable the
company to monitor your ‘working time’, which will be primarily through our
existing time sheet and office systems. Failure to do so will be a disciplinary offence.

If you have any concerns about the number of hours you are working, they may
be raised with your manager, on a completely confidential basis, who will take
whatever steps are necessary to address the situation.
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Holidays

You should describe the holiday entitlement for employees and particularly any rules
relating to the taking of holidays, payment in lieu and carrying over of any entitlement
from one year to the next. The section should also cover how any entitlement to
outstanding holiday not taken will be dealt with on termination of employment. An
example is set out below:

Your holiday entitlement is 20 working days in addition to public and bank
holidays in any calendar year. You also earn an additional day of holiday for every
completed year of service up to a maximum of 25 days. Your holiday accrues at
the rate of 1.67 days per month.

If you joined part-way through the year you will only be entitled to holiday that
accrues in the remainder of that holiday year.

If you leave part-way through the year, holiday entitlement will be calculated on
the basis of the part of the year worked, and you will either receive pay in lieu of
those days that are untaken at the date of leaving or, alternatively, if you have
exceeded the amount of holiday to which you are entitled, pay in lieu of the excess
days will be deducted from your final salary or repaid by you.

Holidays cannot be carried forward from one year to the next, without the
company’s written consent.

All requests for holidays should be approved in advance by your line manager.
All holiday requests should be approved at least one week in advance.

If you are ill while on holiday the days of absence will only be treated as sick leave,
rather than holiday, if you produce medical certificates as evidence of your illness.

Time off for dependants

There is a statutory entitlement to time off to care for dependants. You should
describe the company’s arrangements for administering the rules relating to this time
off. An example is set out below:

Although all employees have an entitlement to paid holidays it is recognized that
there may be occasions when unpaid leave, with or without notice, may be required
to deal with an emergency involving a dependant. We will give you a reasonable
amount of time off when such an unexpected or sudden problem arises, for
example when a dependant falls ill or if a childminder fails to turn up.

You should notify your supervisor as soon as possible about any such absence,
including the reason for it and how long you expect to be away from work.

Parental leave

There is a statutory entitlement to parental leave. You should set out the company’s
rules relating to the taking of this leave. An example is set out below:

Once you have completed one year’s service you are entitled to a maximum of 13
weeks’ unpaid parental leave for any child under 5 years of age. This is subject to
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the production of a birth certificate in the parents’ names or other evidence of
parental responsibility.

You may take this leave at any time in the year, up to a maximum of four weeks
in any one year, and you must give at least 21 days’ notice of the required dates.
The company reserves the right to postpone the leave for up to six months for
operational reasons, although we will try to be as flexible as possible.

For adopted children (subject to the production of documentation) there is an
entitlement to 18 weeks’ leave to be taken within the first five years after the date
of adoption or until the child’s 18th birthday.

On recruitment, where it is known that there is a child or children under 5 (or
adopted) you must declare how much parental leave has been taken with any
previous employer in respect of each child. This will be checked with them.

Any abuse of this benefit is likely to be treated as gross misconduct and could
lead to dismissal without notice.

Bereavement leave

Any entitlement to compassionate or bereavement leave should be described. An
example is:

You are allowed a day off with pay to attend the funeral of a close relative (such as
a parent, grandparent, husband/wife, brother or sister) plus an additional three
days’ compassionate leave with pay. Any other compassionate leave must be
agreed with your supervisor and will be unpaid.

Absence

You should describe in this section any rules relating to the reporting and control of
sickness absence. An example is set out below:

If you have to be absent from work for any reason, you should contact your
supervisor as early as possible, preferably within one hour of your normal start
time, and no later than 10.30 am, on the first day of absence, to let him/her know.

If you are absent because of illness, you should give an indication of the nature
of your illness and how long you think you are likely to be away from work. You
should contact us yourself, but if, exceptionally, you are unable to do so you
should get someone to telephone on your behalf as soon as possible. If you are
away for more than one day you should contact us on a daily basis.

You are required to provide a certificate for any period of sick leave in excess of
four days. Where the illness is no more than seven days in total this may simply be
a statement from you that you have been ill. Beyond seven days, you must provide
us with a medical certificate from your GP. When deciding what sort of certificate
you need to provide us with, you should bear in mind that weekends and bank
holidays count as days of absence.

You will receive statutory sick pay, in accordance with the statutory rules
during any period of sickness absence. Any additional payment will be at the
company’s discretion and will depend on your individual circumstances.



Writing a Staff Handbook

The company may require you to be examined by a doctor of our choice and at
our expense and you will be required to agree that the company can have access to
the medical report produced as a result of that examination.

Maternity and paternity

You should set out details of any maternity and paternity policies. There are legal
requirements about the amount of maternity and paternity leave and pay to which
employees are entitled, but employers often give more than the minimum entitlement.
Your company’s policy, and any conditions attached to it, should be set out in this
section. An example of a maternity policy is set out in Chapter 7.

Disciplinary procedure

The disciplinary procedure will usually be too lengthy to be contained within the
written statement of employment particulars and should therefore be described in
detail in the handbook. An example of a disciplinary procedure is set out in Chapter 12.

Grievance procedure

Any grievance procedure should be set out in the staff handbook if it is not already
fully contained within the written statement of particulars. For small companies this
procedure can frequently be summarized in one sentence and can therefore easily be
contained within the written statement. An example of a grievance procedure is set
out in Chapter 13.

Confidential information

Any company will have a certain amount of commercial and other information that
it will want to safeguard. The rules relating to the treatment of such information can
be set out in the handbook. An example is set out below.

During your employment with the company you will acquire or have access to information in
written, verbal or electronic form relating to the company, its customers, suppliers, employees
and so forth, and to products and processes. Some of this information will be confidential in
nature, and although this will depend on the circumstances, if you are in any doubt you should
treat any such information as confidential. Examples of the type of information that the
company will generally consider to be confidential are set out below, although this listis not
intended to be exhaustive:
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Technical information relating to the company’s products and processes or arising from
the company’s research and development activities.

Information relating to the company that will not be generally known to the company’s
competitors such as any business plans, pricing information, customer data, etc.

Personnel information relating to the company’s staff.

Any internal incidents or conversations relating to company staff, customers, directors,
suppliers, guests, visitors and so forth that you might hear about or witness during your
employment and which could potentially damage the company or anyone associated
with the company.

Information described as confidential by the company.

Information about the company’s business dealings must be kept confidential unless you have
express permission from a company director to disclose the information. You will also be
required, if requested by the company, to sign an agreement with a customer or potential
customer not to disclose any confidential information relating to that customer if they make
such arequest.

You must not disclose any confidential information in any form about the company, its
directors, employees, contractors, customers or any other persons or organizations
connected with the company to any third party either during your employment or afterwards
without the written agreement of the company.

Any breach of this policy during employment will be treated as gross misconduct.

Intellectual property

Any invention by an employee belongs to that employee unless it arose directly out of
the work that person was required to do. You may therefore wish to make it clear
that any inventions arising in the course of employment belong to the company. The
following example seeks to do this:

While you are employed by the company it is a term of your employment that the
work you produce belongs to the company. You must disclose and deliver to the
company all information developed or discovered by you working alone, or with
others, during the course of your employment.

You must also waive any rights to such material and give the company
control over how it is used in the future, without any further reference to you.
This obligation continues following the termination of your employment for
whatever reason.
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Restrictions during and after employment

Exclusive employment

You may wish to discourage your employees from taking second or other jobs while
they are in your full-time employment, not least because they might then end up
working more than the 48-hour limit set out in the Working Time Regulations. An
example of a clause aiming to do this is set out below:

You are a full-time employee of the company and must therefore devote the whole
of your working time and energies to the company’s business. You should not take
on any employment outside the company without the express permission of one of
the directors.

Restrictive covenant

Most companies will wish to protect their commercial interests following the departure
of an employee. This most commonly means trying to prevent that person from setting
up in competition or using company products and information for the benefit of a
competitor. The main problem with any such restriction is that you cannot seek to
prevent someone from earning a living and so any restrictions should be no more than
is reasonable to protect your interests. These particular restrictive covenants or restraint
of trade clauses are often contained in the written statement of employment particulars,
particularly for senior jobs. An example of a restrictive covenant is set out below.

The company will require you to agree that you will not:

1 During your employment, and for a period of six months after the date of termination of
your employment, for any reason, have any commercial involvement in any capacity in
any business that competes with the company without the written consent of a director
of the company.

2 Forthe six months following the date of termination of your employment for any reason,
solicit or offer employment to any of the company’s employees.

3 Forthe six months following the date of termination of your employment for any reason,
directly orindirectly, try to solicit or entice away anyone who has been a customer of the
company and with whom you have had personal dealings during your employment, or to try
to persuade them to cease, reduce or adversely affect their business with the company.

You will also be required to agree that you will not: a) during or after your employment with the
company make or publish any derogatory or disparaging statement about the company, or any
of its officers or employees; b) without the company’s prior written consent, at any time during
or after your employment with the company, disclose information obtained from a third party
and which you know to be confidential, or use any material for which the company or its
customers or suppliers owns the copyright.
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You must also agree to notify any new employer of the restrictions contained in this
agreement and the company reserves the rightto do so in any case.

You are required to agree that the restrictions set out above are reasonable and necessary for
the protection of the company. If any restriction on its own is considered by a court to go beyond
what is reasonable to protect the legitimate business interests of the company, but would be
considered reasonable if amended, these clauses will still apply with those amendments.

Company property

You may wish to incorporate a clause relating to the return of company property on
leaving the company. The following is an example:

You are responsible for any company property issued to you and must ensure that
you take all necessary precautions to prevent loss or damage. You should
immediately report any such loss or damage to the company.

When you leave the company you must return all company property including
any confidential information, equipment, lists of customers, internal procedures,
correspondence and any other information relevant to the business, in whatever
form it is held. You must return any company vehicle together with keys, and any
car telephone and any personal or notebook computers that are the property of the
company. You must not keep any copies of any company documents or information
received or created during and in connection with your employment, in whatever
form held, and must not allow them to be used by any other person.

Gifts

A satisfied customer will often want to give some small gift as a token of satisfaction
with the service provided and equally, a potential contractor may wish to give a gift
as an inducement. It is wise to have a clear policy on this so that staff know how to
react in either circumstance. An example is set out below:

You must not accept any gifts, entertainment or other favours, other than those
that it would be discourteous to refuse and which are of nominal value, from any
third party with which the company has had business dealings. You should report
any such offer to your line manager.

Bribery Act 2010

Following the introduction of The Bribery Act 2010, effective from 1 July 2011, you
should have an anti-corruption policy that is made known to all employees and
which should be incorporated into any staff handbook, employment contracts and
disciplinary rules.
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Equal opportunities policy

There are strong legal safeguards against discrimination on a range of grounds
including sex, race, religion or belief, age, disability, etc. To ensure that you do not
infringe the law and that you treat all staff fairly, you should have an equal
opportunities policy. An example is set out in the extract below.

Equal opportunities policy
Itis the policy of the company to give equal opportunity in employment regardless of sex, marital

status, sexual orientation, race, ethnic origin, religion or belief, age or disability. This applies to
recruitment, training, pay, conditions of employment, allocation of work and promotion.

Implementation

As an equal opportunity employer our key criterion for selection, promotion, training and
reward is ability to do the job to the required standard. For this reason we will not discriminate
on any grounds unrelated to performance, regardless of whether these are prohibited by law.
Discrimination includes discrimination by association, for example where a person is
discriminated against because of their association with someone who has one of the
protected characteristics defined by the Equality Act 2010.

Itis your personal responsibility as an employee to ensure that this policy is followed. Any
questions or doubts about the application of the policy should be referred to your line manager.

The policy applies not only to our staff but also to our relationships with our customers and
suppliers.

If you feel that you have been discriminated against you should raise the matter through the
grievance procedure.

Discipline
Your cooperation is essential in ensuring the success of this policy. Discriminatory actions or
behaviour by employees will be treated as serious misconduct and could lead to dismissal.

Health and safety policy

The staff handbook is the ideal place to describe your health and safety policy. What
you actually put into the policy will depend largely on the nature of your business,
with those companies working in a manufacturing or similar environment, or
operating potentially dangerous machinery, plant and processes requiring much
more detail in their policy than would apply in a typical office environment. Generally,
however, it might contain information and procedures relating to first aid, accidents
at work, fire safety, risk assessment and so forth.
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Smoking at work

Smoking at work is illegal in Scotland, Wales and England. A policy on smoking at
work can be contained within that on health and safety, but making it a separate
document highlights it. An example is set out below:

Smoking is not permitted in any of our offices or other premises.

This applies to staff at all levels in the company and regardless of their office
location.

Visitors to the company, including actual and potential customers, should be
asked to observe the company’s rules in this respect.

Any infringement of this policy could lead to disciplinary action.

Harassment policy

(See also Chapter 13.) Harassment of staff, which primarily means sexual or racial
harassment, can potentially be very serious for the business, as well as for any
employee concerned. One of the main problems is likely to be in deciding when mere
banter goes beyond what may be considered to be reasonable bounds. For this reason
it is a good idea to have a written policy so that there should be little doubt about
what is, or is not, acceptable. An example is set out below.

Example harassment policy

Introduction

Sexual or racial harassment at work is unlawful, and both the company and the harasser may
be held liable to pay damages for such unlawful actions.
The following sets out the company’s policy on harassment.

Policy
The company deplores all forms of sexual or racial harassment and will seek to ensure that
the working environment for staff is free from such actions. The following section gives
examples of the type of behaviour thatis unacceptable to the company.

You are expected to comply with this policy.

Examples of harassment

Sexual harassment can take many forms, from mild sexual banter to actual physical violence.
Itis not always obvious what behaviour might constitute sexual harassment but it is up

to you to try to recognize that what is acceptable to one employee may not be acceptable

to another.
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Sexual harassment is unwanted behaviour of a sexual nature by one employee towards
another. Examples include:

insensitive jokes;

provocative comments about appearance;

threat of dismissal, loss of promotion and so forth for refusal of sexual favours.
Racial harassment can also take many forms, from relatively minor abuse to actual physical
violence. Examples of racial harassment include:

insensitive jokes related to race;

deliberate exclusion from conversations;

racial abuse.
The examples above are not exhaustive. Depending on the circumstances, some types of
harassment may constitute gross misconduct, punishable by summary dismissal under the
company’s disciplinary procedure.
Informal remedy

If you consider that you are, or have been, a victim of minor sexual or racial harassment or other
intimidation you should make it clear to the alleged harasser that the behaviour is unacceptable
and must stop. If you or a colleague feel unable to do this by word of mouth, then a written
request (explaining the distress that the behaviour is causing) handed to the harasser may be
effective. You may also discuss your complaints with your line manager, in total confidence.
Formal procedure

Where informal methods fail, or serious harassment occurs, employees should bring a formal
complaint under the company’s grievance procedure. The complaint should be made in
writing to the Managing Director and state:

the name of the harasser;
the nature of the harassment;
dates and times when harassment occurred;
names of witnesses, if any, to any incidents of harassment;
any action already taken by the complainant to stop the harassment;
any suggested remedy.
The Managing Director will carry out a thorough investigation as quickly as possible, and in

any event within two weeks, and if there is a case to answer action will be taken against the
harasser under the company’s disciplinary procedure.

Harassment outside work

A decision of the Employment Appeal Tribunal upheld a ruling that employers can be held liable
forincidents of sexual harassment which take place at work-based social events whether or
not they are outside the workplace. Accordingly, the company may take disciplinary action
against anyone who subjects a member of staff to harassment outside the workplace.
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Other matters

There are a number of other policies and terms of employment that could be included
in any staff handbook. For further information on any particular aspect you should
consult the appropriate chapter of this book. You may wish to include general
information that you do not intend to be part of the employee’s contract, and where
this is the case it should be made clear. This might apply, for example, to information
about sports and social facilities. You should remember that written policies and
agreements made collectively are all part of an employee’s contract of employment.

When you are preparing a handbook it is probably a good idea to produce a draft
that can be discussed with managers and staff. When you are happy that the content
is appropriate and readily understood, the handbook can then be suitably bound and
circulated. Once it has been produced, you will need to ensure that it is kept up to
date, and for this reason it is probably sensible to keep it in a loose-leaf binder.

Further information

Essential Facts — Employment (2011) Croner, Kingston upon Thames, Surrey
The Bribery Act 2010
The Equality Act 2010
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Personnel Records [
and Data
Protection

Personnel records

E very company needs to keep records of its employees. Not only are these in many
cases a legal requirement, but without personal information about employees it
would be extremely difficult for you to manage a company. You need to keep such
records to:

provide a store of personal information about individual employees;

assist in planning the company’s future people requirements;

help in the recruitment and selection process;

provide training and development information;

provide information to help in performance appraisal;

provide information for pay purposes;

provide general employment information for dealing with such issues as changes
to terms and conditions of employment, relocation, redundancy and disciplinary
procedures;

e provide information for health, safety, and welfare;

e provide information for statutory returns.
The main information you should keep for each employee includes:

e personal details of the employee including address and contact details, next of
kin, National Insurance number, etc;
e bank account details for payment of salary;

e the employee’s employment history;
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details of the job, including job title, function, location, grade and so forth;
the terms and conditions attached to the job;

the employee’s absence record;

the employee’s disciplinary record;

any training given to the employee;

any performance appraisal information;

® job evaluation data.

You should be able to analyse the information in various ways, for example by age,
length of service, pay rate and sex. You should also keep information on the ethnic
origin of employees and whether any are registered as disabled. You should also be
able to summarize information about labour turnover, retention rates, absence, time-
keeping, salary and wage costs, and accidents.

You should, of course, keep personal files confidential and although the Data
Protection Act 1998 gives employees the right of access to personal information held
about them, this does not necessarily mean that they can have unrestricted access to
the whole personal file (see below).

Human Resource Information Systems

The management of employee data can be incorporated within a computerized
Human Resource Information System (HRIS). There are many of these systems on
the market and the most comprehensive ones will enable you to manage combined
functions including those relating to:

personal information on employees;

payroll data including pay progression, grades and bonuses, etc;

staff benefits;

terms and conditions of employment;

attendance and sickness records;

holidays and time off;

performance, training and development plans;

disciplinary action and grievances;

resource planning and employee potential;

recruitment processes;

e knowledge management.

In selecting such a system the critical issue is to decide what you actually require, and
then to assess the capability of the system to deliver this.
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Data protection

The Data Protection Act 1998 came into effect on 1 March 2000. The Act regulates
the use of personal data and gives individuals the right of access to that data as well
as requiring the holders of such data to be open about its use and to follow certain
principles in how that information is obtained, used and stored. Whereas the earlier
1984 Act related only to data held on a computer, this later Act applies to manual
records as well.

Those about whom information is held are referred to as ‘data subjects’ and those
who hold and control the data are described as ‘data controllers’. As an employer you
will be a data controller, although it is common for companies to appoint one person
who has responsibility for implementing the Act.

Personal data comprises any information held about an individual. This need not
be particularly sensitive information and could just be a name and address to fall
within the definition.

Personal files

As an employer, the two most important considerations for you to bear in mind are
that employees have a right to any information held about them and also that those
employees must have given permission for such information to be held. Although it is
not entirely clear that an employee has an automatic right of access to his personal
file, it is probably wise to assume that he does.

Data protection principles
Any personal data you hold must conform to the following eight principles:
1 The data must have been obtained fairly and lawfully and the employee must
have agreed to data being held and processed.

2 The data must be held only for specific and lawful purposes and not processed in
any manner incompatible with those purposes.

3 The data should be relevant, adequate and not excessive for the purposes for
which it is used.

It should be accurate and kept up to date.
It should not be kept for any longer than is necessary.

It should be processed in accordance with the rights of people under the Act.

N o a b

Measures should be taken to guard against unauthorized or unlawful processing
of personal data and against its accidental loss, destruction or damage.

8 Personal data should not be transferred to a country or territory outside the
European Economic Area, unless that country or territory provides an adequate
level of protection.
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Individual right of access

An employee has the right to be given a copy of any personal data held and processed
by the employer and can ask for the removal or correction of any inaccurate data.
You must respond within 40 days of receiving such a request provided that:

e the request is in writing;

e any fee requested (up to a maximum of £10) has been paid;

o the employee has supplied any information that is required to confirm his identity
and the location of the relevant information;

e you have not already complied with an identical or similar request by the same
individual, except after a reasonable interval has elapsed.

Exemptions

There are some exemptions from these provisions including:

e references given by you;

e references received if disclosure would give information about another individual,
unless that third party had consented to the disclosure;

e where the disclosure of data might be likely to prejudice the conduct of your
business, such as if there are proposed redundancies or mergers;

e if disclosure would be likely to give away your negotiating position, for example
in relation to salary negotiations;

e personal data disclosed for the purpose of legal proceedings in relation to legal
rights;

e data that might compromise national security or hamper detection of crime and
tax evasion, etc.

As indicated above, for information about individuals to be legitimately held you
need to get the permission of those individuals to the holding of this data. Probably
the best way of doing this is to incorporate an appropriate clause in the contract of
employment (see the example written statement of particulars in Chapter 2).

Sensitive personal data

Some information is categorized as sensitive personal data. This includes any data
relating to:

ethnic or racial origin;

political opinions;

religious beliefs or other beliefs of a similar nature;

trade union membership;

physical or mental health;

sex life;
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@ the commission or alleged commission by the employee of any criminal offence;

e any proceedings arising from a criminal offence or alleged offence or the result of
such proceedings.

Sensitive personal data such as those itemized can only be held with the express
consent, ideally in writing, of the employee concerned, unless you need the information
to comply with a statutory requirement. If you require this sensitive personal data to
be held you must be very clear in explaining the reasons for doing so and ensuring
that you get the individual’s consent.

Ensuring compliance with data protection principles

To ensure that you comply with the requirements of the Data Protection Act you

should:

e decide what information needs to be kept in personnel records;

e notify employees of what information is held and the reasons for holding it;

@ appoint someone as data controller;

o clarify the rules about access to data;

e ensure that confidentiality is maintained;

e ensure that information that is kept is accurate and up to date;

e review existing forms such as application forms to ensure that the information
requested is justified;

e make unauthorized disclosure of confidential information a disciplinary offence;

e train line managers in the implications of data protection.

Notification

If you keep personal information about living individuals on a computer it is likely
that you will need to notify the Information Commissioner. You can check whether
you need to do so with the Commissioner either through the internet or by telephone
(enquiry line: 01625 545745).

Data protection policy

It is a good idea to have a written policy on data protection, which could be included
within the staff handbook. An example policy is set out below.



m The Employer’s Handbook

Example data protection policy

Itis a legal requirement for the company to comply with the Data Protection Act 1998. Itis also
company policy to ensure that every employee maintains the confidentiality of any personal
data held by the company in whatever form.

Data protection principles

The company needs to keep certain information about its employees, customers and suppliers
for financial and commercial reasons and to enable us to monitor performance, to ensure
legal compliance and for health and safety purposes. To comply with the law, information
must be collected and used fairly, stored safely and not disclosed to any other person
unlawfully. This means that we must comply with the Data Protection Principles set out in the
Data Protection Act 1998.

These principles require that personal data must be:

obtained fairly and lawfully and shall not be processed unless certain conditions are met;

obtained for specified and lawful purposes and not further processed in a manner
incompatible with that purpose;

adequate, relevant and not excessive;

accurate and up to date;

kept for no longer than necessary;

processed in accordance with data subjects’ rights;

protected by appropriate security;

not transferred to a country outside the European Economic Area without adequate

protection.

In processing or using any personal information you must ensure that you follow these
principles at all times.
Data protection coordinator

To ensure the implementation of this policy the company has designated [job title] as the
company’s data protection coordinator. All enquiries relating to the holding of personal data
should be referred to him/her in the first instance.

Notification of data held
You are entitled to know:

what personal information the company holds about you and the purpose for which it
is used;

how to gain access to it;
how itis kept up to date;
what the company is doing to comply with its obligations under the 1998 Act.
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This information is available from [job title/department].

Individual responsibility
As an employee you are responsible for:

checking that any information that you provide in connection with your employment is
accurate and up to date;

notifying the company of any changes to information you have provided, for example
changes of address;

ensuring that you are familiar with and follow the data protection policy.

Any breach of the data protection policy, either deliberate or through negligence, may lead to
disciplinary action being taken and could in some cases resultin a criminal prosecution.

Data security
You are responsible for ensuring that:
any personal data that you hold, whether in electronic or paper format, is kept securely;

personal information is not disclosed either verbally or in writing, accidentally or
otherwise, to any unauthorized third party;

items that are marked ‘personal’ or ‘private and confidential’, or which appear to be of a
personal nature, are opened by the addressee only.

You should not use your office address for matters that are not work-related.

Monitoring of e-mails and telephone calls

You have the right to monitor telephone calls made and e-mails sent by your staff,
provided you notify them that you intend to do so. It may be advisable to incorporate
a clause in the contract of employment stating this fact.

You can also monitor or record communications without the caller’s consent for

the purposes of:

recording evidence of transactions;

ensuring compliance with regulations or rules;

gaining routine access to business communications;
maintaining the effective operation of your systems;
monitoring standards of service and for training purposes;

combating crime and the unauthorized use of the system.

Developing an e-mail policy

You may consider it a wise precaution to develop an e-mail policy. If you do so, any
such policy should:
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e make it clear that the company owns the system;

notify employees that they do not have an individual right to privacy when using
the system;

notify them that e-mails are likely to be monitored;

set out permissible uses and those that are prohibited;

prohibit the use of unauthorized passwords;
e notify employees that they must report any inappropriate use of the system.
All employees should be given a copy of the policy and be asked to sign a declaration

that they have read and understood it.
An example of an e-mail and internet policy is set out below.

Example e-mail and internet policy

The use of e-mail and the internet is important for the maintenance of efficient operations and
effective communications. However, their inappropriate use could lead to a loss of efficiency,
personnel problems and also possible legal claims against the company. This policy sets out
how these systems should be used by all employees, describes your individual responsibility
and states how the company will respond to inappropriate use.
Appropriate use
When using e-mail or the internet you must comply with the following rules:

the system must only be used on authorized company business;

the style and content of any e-mails must conform to those applying to written
correspondence;

e-mail should not be used as a substitute for other forms of communication that may be
more effective;

where the content of any e-mail is confidential, the sender must ensure that all steps are
taken to protect this confidentiality, by specifying that it is confidential and to be read
only by the addressee;

passwords should be memorized and not written down;
only authorized passwords should be used,

all necessary steps must be taken to ensure that no other person has unauthorized
access to your computer;

you should ensure that there is backup storage for any critical information, so that data is
not lost in the event of a system failure.

Failure to follow these rules will be likely to lead to disciplinary action and could resultin dismissal.
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Inappropriate use
The system is not to be used for any of the following purposes:

any messages that could be construed as bullying or harassment or as sexually or
racially discriminatory;

accessing or downloading pornography;

online gambling;

excessive personal use;

downloading or distributing copyright information;
disclosing confidential information about other employees;

making derogatory comments about the company or its management, its customers or
suppliers;

accessing information using another person’s password.

The system is the property of the company and its use will be monitored. Any misuse of the
system will be subject to disciplinary action and could lead to summary dismissal. Hard copies
of e-mail messages will be used as evidence.

Any employee who has a complaint about the use of the system should raise the matter
informally through his/her line manager or formally through the company’s grievance procedure.

Further information

Data Protection Act 1998
Website: www.ico.gov.uk
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Handling 11
Organizational
Change

n inevitable consequence of running a business is the need to make changes
from time to time. These may be to reflect changes in markets and the demand
for products, developments in technology and production methods, the loss or
acquisition of employees and so forth. Whatever the reason, you will at some stage
find yourself having to make changes to the company’s structure, processes,
procedures or people, and perhaps all of them simultaneously. Any change can be
unsettling for people, creating uncertainty and suspicion, and therefore has to be
handled carefully.
Some of the main issues to be taken into account when implementing any
organizational change are set out in this chapter.

Changes in responsibilities

You will often wish to change the responsibilities of employees, perhaps to give them
additional roles reflecting changes in business requirements and the individual’s own
development, or possibly to transfer someone to a role to which she may be more
suited. Where responsibilities are increased you need to:

e ensure that the person concerned is also given any necessary training;
e ensure that the person concerned is clear about the requirements of the new role;

e provide any necessary support in the early stages of the change, including
reviewing the employee’s pay package to ensure that the changes to the job are
appropriately reflected;

e consider the effect of this change on other jobs.
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You need to keep an eye on the situation to ensure that the new responsibilities do not
create too much stress for the person concerned, because as an employer you have a
duty of care to your staff, and higher levels of stress are likely to lead to higher levels
of absence and staff dissatisfaction.

The other side of the coin is that you may wish to reduce someone’s responsibilities,
possibly because you feel that she is not up to the job or because she is overloaded.
The main points to bear in mind when doing this are:

e Significant reductions in responsibility, which lower the status of the individual
concerned, might be viewed as a breach of contract serious enough to allow the
individual to resign and claim constructive dismissal (see Chapter 14).

® Any changes should be agreed with the employee and an amended employment
contract produced.

® You may have to maintain the employee’s current level of earnings for a less
responsible job unless that person voluntarily agrees to a pay reduction. Imposing
the changes might again be seen as a breach of contract by you.

® Where such changes are proposed for performance reasons you should ensure
that you have adequate evidence to support your conclusions.

e Finally, you should ensure that any change to responsibilities does not result in an
overlap or duplication with other jobs and also that no vital responsibilities are
neglected in the transition.

Changes to organizational structure

When you make any changes to the structure and reporting lines in the company you
should bear in mind that changing someone’s reporting line, for example from
reporting directly to the managing director to reporting instead to another director,
might diminish the status of the individual concerned and could possibly be a breach
of contract. Similarly, flattening the structure by increasing spans of control may be
more efficient and lead to improved communication and swifter decision making, but
it will inevitably lead to fewer promotion opportunities.

Any restructuring needs to ensure that all main responsibilities are covered but not
duplicated. One way of ensuring this is to plot the main areas of responsibility against
the jobs you have, perhaps by using a matrix such as the one shown in Figure 11.1.
This identifies the jobs that have the main or prime responsibility for delivering key
business objectives, and those that have a supporting or shared role.

Changes to processes and procedures

When you make changes to any of your internal procedures, working methods or
processes you should bear in mind that:

e Any proposed changes should be first discussed with those who will be most
affected by the changes and who have detailed day-to-day knowledge of how
they work.
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FIGURE 11.1 Accountability matrix

Job

Accountability

1.

Achieve production
targets

. Maximize sales

. Research new

products

. Develop new

markets

. Maintain customer

relations

. Control company

finances

Train and develop
staff

Operations Finance Sales
Director Director Director
P S S
S S P
S S P
S S P
S S P
S P S
P S S

P = Prime accountability, S = Shared accountability

The changes will need to be effectively communicated to anyone affected by them.
The staff and supervisors will need to be given the appropriate training.

Where the changes affect working methods and the use of plant and equipment
the safety implications of the changes need to be fully considered.

If you have full consultation processes the appropriate staff representatives will
need to be consulted about any proposed changes.

The impact on productivity and earnings will need to be fully taken into account.

The changes will need to be monitored and modified if necessary.

Obtaining commitment to change

Any change creates uncertainty and may be seen as threatening. To obtain commitment

to change you should:

consult staff as far as possible about the proposed changes;
explain the reasons for them;

demonstrate how they will improve matters;

highlight the advantages to the company and the people affected,;

give safeguards to ensure that no one is adversely affected by the changes, for
example by guaranteeing existing status and pay levels where possible;
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e involve people as fully as possible in the change process, so that they feel that it is
their process.

Introducing participation

You may wish to consider giving your employees more involvement in the running of
the company, a process generally described as ‘participation’. If you involve them in
making decisions about the company you are likely to gain a greater degree of
commitment to any changes you might propose.

To introduce participation successfully you should adopt the following approach:

e agree the aims and objectives of participation;
e consider how these affect your policies, procedures, jobs and management generally;

e show your full support for participation by both your words and actions.

Where you are involving unions in the process try to ensure that they are seen to
support it. If they do not, you may have to exclude them. If they are supportive you
can use any existing consultative machinery as a means of communication.

Be prepared to commit the time and resources necessary for its successful
introduction and to provide any necessary training.

Relocation

There is sometimes the need to relocate staff, for example because of plant closure,
centralization or decentralization of operations, to reduce costs and so forth.

Where such relocation is within the same local area there may be few problems,
although you may need to consider reimbursing staff for any additional travelling
costs for a certain period. However, where the relocation is to premises that are some
distance away, and there is no hard and fast rule for gauging whether such a relocation
is significant, you will have to discuss the change with the staff affected, taking into
account their domestic circumstances, and offer them a comprehensive relocation
package. Such a package would typically include:

e reimbursement of all costs associated with moving, such as legal and estate
agent’s fees, survey fees, insurance and removal costs;

e reimbursement of indirect costs such as new carpets and curtains or telephone
installations up to a fixed limit;

assistance with arranging a mortgage;

payment of any excess housing costs;

payment of a disturbance allowance;
e reimbursement of any house-hunting costs.
There are a number of relocation agencies that can assist with such a move. Staff who

are unwilling or unable to relocate are, in effect, redundant, and should be offered the
appropriate redundancy package.
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Business transfers

The Transfer of Undertakings (Protection of Employment)
Regulations 2006

These Regulations have superseded the Transfer of Undertakings (Protection of
Employment) Regulations 1981 (TUPE). They are critical if you are thinking of
acquiring the whole or part of another business, or if you are the target of a takeover
or merger. They apply to any situation where there is a transfer of business ownership;
this can include not just the sale and purchase of businesses, but also contracting out,
licensing, franchising and granting of concessions.

The two broad categories are business transfers and service provision changes,
although some transfers will be both a business transfer and a service provision change.
Where a business transfer takes place the key question is whether there is a transfer of
a ‘stable economic entity’ that will retain its economic identity after the transfer.

To decide if there is a stable economic entity that is capable of being transferred
you should consider the following factors:

@ Is the type of business being conducted by the transferee (incoming business) the
same as that of the transferor (outgoing business)?

® Has there been a transfer of tangible assets such as buildings and moveable
property? (Not essential.)

e Have the majority of employees been taken over by the new employer?
e Have the customers been transferred?

@ Is there a degree of similarity between the activities carried on before and after?

If the answer to all or several of the above questions is ‘yes’, it is safe to assume that
there has been a transfer of a stable economic entity. The absence of a profit motive is
not a determining factor.

A service provision change occurs when a client who engages a contractor to do
work on its behalf is either: a) reassigning such a contract, or b) bringing the work
‘in-house’. It will not be a service provision change if: a) the contract is wholly or
mainly for the supply of goods for the client’s use, or b) activities are carried out in
connection with a single specific event or a task of short-term duration.

The Regulations provide that where a business is transferred:

e the employment contracts of employees of the former employer (the transferor)
are automatically transferred to the new employer (the transferee), as are any
relevant collective agreements;

o all the transferor’s rights, duties, liabilities and powers connected with the
employees pass to the transferee;

e dismissal of any employee for a reason connected with the transfer is automatically

unfair, unless it can be shown that the dismissal was for an economic, technical or
organizational (ETO) reason entailing a change in the workforce;

o clected employee representatives or recognized trade unions have the right to be
informed and in most cases consulted, prior to the transfer taking place.
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This is a complex area of law that has not been made any easier by contradictory
decisions arising from the various courts. The main difficulty concerns the meaning
of what constitutes an economic entity and the stage at which an employee’s link
with the previous company can be said to have been broken, thus enabling the new
employer to change terms and conditions. Most interpretations suggest that the
Regulations only apply where there has been a significant transfer of assets or a
major part of the workforce. The question appears to be whether the identity of the
previous company has been taken over. The Regulations would not apply, for
example, to a transfer arising from a change of share ownership. If you are
contemplating such a takeover the safest course would be to assume that you will
not be able to change the terms and conditions of employment, including pay, of the
staff transferring.

From 6 April 2006 transferors have been obliged to give the transferee written
information about the employees who are to transfer and all the associated rights and
obligations relating to them. This information includes the identity and age of the
employees who will transfer, information contained in the employees’ written
particulars of employment and details of any claims that the transferor reasonably
believes might be brought.

If the transferor does not provide this information, the transferee may apply to an
employment tribunal for such amount as it considers just and equitable. Compensation
starts at a minimum of £500 for each employee in respect of whom the information
was not provided or was defective.

Further information is available from www.acas.org.uk and www.bis.gov.uk. In
view of the complexity of this area you should ensure that you obtain professional
advice before making any final decisions.

Disclosure of information in the transfer of an undertaking

If you are proposing to transfer the ownership of your business to a third party or to
take over another business, or to merge companies, you have a duty to inform and
consult ‘appropriate representatives’ of any of the affected employees. These are
employee representatives elected by the employees, or representatives of any
recognized trade union.

However, you must consult any recognized trade union. You must let them know,
well before any transfer takes place:

o the fact that a transfer is to take place;

@ the approximate date of the transfer;

@ the reasons for the transfer;

o the ‘legal, economic and social implications’ of the transfer for the affected
employees;

e what actions you intend to take in relation to the employees (if no action is to be
taken, they must be told of that fact).

If you are the transferor you must indicate what action the purchaser intends to take
in relation to transferred staff. If the purchaser does not intend taking any action,
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you must notify the employees of that fact. If you are the purchaser you must give
the transferor the information needed in sufficient time to be able to comply with
this requirement.

You must undertake any consultation with a view to achieving an agreement. This
means that you should enter full discussions to try to seek consensus about the way in
which the transfer will be carried out and how it will affect employees. You must
consider any representations made by appropriate representatives, reply to them and
state the reasons for rejecting any of them.

In common with the consultation on redundancy, you can argue that there are
special circumstances that make it not reasonably practicable to carry out consultation.
However, you must take all reasonable steps to consult and the onus would be on you
to prove that special circumstances prevented you from doing so. In practice, such
circumstances are likely to have to be exceptional, for example where a transfer has
to be kept secret to avoid commercially damaging the company.

Further information

Cushway, B and Lodge, D (1999) Organizational Behaviour and Design, 2nd edn, Kogan
Page, London

Department for Business Innovation and Skills (2009) Employment rights on the transfer of an
undertaking: a guide to the 2006 TUPE Regulations for employees, employers and
representatives, BIS, London, available at: www.bis.gov.uk

The Transfer of Undertakings (Protection of Employment) Regulations 2006 (2006) SI
2006/246, HMSO, London, available at: http://www.opsi.gov.uk/si/si200602.htm
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Handling
Disciplinary
Issues

here will invariably be times when you have to take disciplinary action against

staff, either because of their conduct or because of their work performance. This
chapter describes what disciplinary rules should be applied, the procedure to be
followed, and the actions you can take.

As an employer you have an obligation to set the required standards of behaviour
and performance, to ensure that these are brought to the attention of employees, and
to inform them what will happen if these standards are not reached.

It is also a legal obligation under the Employment Rights Act 1996 and the
Employment Act 2002 for any employer to include within the written statement of
employment particulars (see Chapter 2) details of any disciplinary rules that apply to
the individual (or where such rules can be found - for example, in a staff handbook),
to whom any appeal against disciplinary action should be made, and the procedure
for doing so. Finally, it is important for any employer to follow the ACAS Code of
Practice on Disciplinary and Grievance Procedures.

Disciplinary rules

Disciplinary rules govern the behaviour of employees in the workplace and help to
make employees aware of the acts and omissions that might lead to disciplinary
action. Once rules have been established it is important to ensure that they are
applied fairly and consistently.

You should set out disciplinary rules that make it clear what standards of behaviour
are required of your employees. You cannot hope to cover everything that might
require disciplinary action, but you should have rules relating to:
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@ absence, including the rules on sickness absence and the arrangements for
reporting absences;

e health and safety, including the requirements for the use of safety equipment,
protective clothing, smoking, alcohol, health and hygiene, etc;

e gross misconduct, including the types of offence that the employer considers
serious enough to warrant summary dismissal, ie instant dismissal without notice;

e use of company facilities and equipment, such as the extent to which employees
can use the office telephone and e-mail facilities for personal reasons;

e discrimination, such as any rules describing what constitutes discriminatory
behaviour or harassment;

e performance standards, such as any specific targets that might have been made
part of the job requirements;

@ activities that are prohibited.

You must also ensure that, whatever rules are drawn up, employees are made aware
of them and have easy access to them. They should be made particularly aware of the
likely consequences of breaking the rules and of actions or omissions that might
constitute gross misconduct (see below).

Drawing up disciplinary rules

Disciplinary rules apply in any workplace and often they have grown up through
custom and practice and been passed on by word of mouth. However, this can lead to
uncertainty and it is therefore preferable that they are written down, making it easier
to ensure that employees are notified of them and to prove when any breaches have
occurred. The aim of these rules is not to form the basis for disciplinary action but to
ensure that such action is avoided in the first place.

When drawing up a set of rules you should follow these principles:

e Ensure that the rules are written down and that employees are made fully aware
of them. It is important to be able to demonstrate that a breach of the rules has
occurred, especially if the result is disciplinary action.

e Ensure that all rules are non-discriminatory and are applied equally regardless of
sex, sexual orientation, marital status, race, religion, disability, age, etc.

e The rules should be readily available to all employees and managers should
ensure that they are made aware of and understand them.

® An explanation of the rules should be given to all new employees as part of the
induction process.

e Particular care should be taken to ensure that the rules are fully understood by
employees with limited knowledge of English or who have little work experience.

@ When it is intended to change a rule, to introduce a new one or to remove an old
one, employees should be consulted in advance and notified of any agreed changes.
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Gross misconduct

You should give examples of what the organization considers to be gross misconduct.
This is misconduct that is considered to be so serious that it is likely to lead to
summary dismissal, which is dismissal without any prior notice or warning.
Common examples of gross misconduct are:

theft, fraud and deliberate falsification of records;

fighting at work;

serious bullying or harassment;

wilful damage to the employer’s property;

misuse of an organization’s property or name;

bringing the employer into serious disrepute;

drunkenness or drug abuse;

serious breaches of health and safety rules;

serious insubordination;

serious breaches of confidentiality (excluding whistle-blowing under the Public
Interest Disclosure Act, 1998).

You should state that the breach of any of these rules could render the employee
liable to dismissal. This is preferable to stating that any breach will lead to dismissal
as this could imply an element of pre-judgement.

While the above events would be regarded as gross misconduct in most companies,
there may be other matters that should also be included for your own company. An
increasingly common problem where employees have access to the internet is the
downloading of pornography. This could be another area that the company might
regard as gross misconduct. If so, employees’ attention should be drawn to this fact.

You should make it clear that any list of examples of gross misconduct is for
guidance and is not intended to be comprehensive.

Reviewing disciplinary rules

It is important that you review disciplinary rules periodically, especially in the light of
changes to employment legislation or work practices, to ensure that they continue to
be relevant and effective. Any changes to the rules should only be introduced after
giving reasonable notice to employees and, where necessary, consulting employees’
representatives.

You should also review disciplinary records to ensure that rules and procedures
are being applied fairly and consistently and to identify any problems to be addressed.
Managers and supervisors who are required to apply the disciplinary rules should be
thoroughly trained in their application, the reasons for them and how to deal with
any breaches.
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Disciplinary procedure

A new ACAS Code of Practice on Disciplinary and Grievance Procedures, introduced
in April 2009, states that the disciplinary process (and grievance procedure) should
contain the following elements:

e employers and employees should raise and deal with issues promptly;
e employers and employees should act consistently;

e employers should carry out any necessary investigations to establish the facts of
the case;

e employers should inform employees of the basis of the problem and give them the
opportunity to put their case before any decisions are made;

e employers should allow employees to be accompanied at any formal hearing;

e employers should allow employees to appeal against any formal decisions.

The previous Code set out a three-stage procedure, and failure to follow this could
result in any tribunal award being increased by 50 per cent. The current Code does
not have this requirement but a tribunal can still adjust any awards by up to 25 per
cent for unreasonable failure to comply with it. This can mean increasing the
compensation payable by an employer or decreasing any award to an employee if
either unreasonably fails to comply with the provisions of the Code.

To comply with the requirements of the Code, an employer investigating any
disciplinary issue should:

1 establish the facts of each case;

2 inform the employee of the problem (in writing);
3 hold a meeting with the employee;
4

allow the employee to be accompanied at any disciplinary meeting that is likely
to result in a warning or some other action;

5 decide on the appropriate action; and

6 provide the employee with an opportunity to appeal.

Items 2, 3, and 6 above equate to the three stages set out in the previous Code.

You should provide a copy of the disciplinary procedure to all employees, perhaps
as part of the staff handbook. It is generally not considered a good idea to make the
procedure part of the contract of employment because this would mean that any
breach of it in dismissing an employee would be a breach of the contract, which might
enable that employee to bring a claim of wrongful dismissal. However, the
Employment Act 2002 makes the provision of a disciplinary procedure an implied
term of the contract, so failure to provide one would be a breach of that implied term.

The general aim in any disciplinary process should be to try to avoid taking formal
disciplinary action. This means that, as far as possible, matters of concern should be
dealt with informally, with the employee being told what behaviour is unacceptable,
or how his performance falls short of the standards required, and what he must do to
remedy the position. No formal records should be kept of any informal warnings,
although it is clearly sensible for any manager to keep a diary note as a reminder.
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Implications for small businesses

It may not be practicable in small organizations to adopt all the good practice
guidance set out in the Code and it is stated that employment tribunals will take
account of an employer’s size and administrative resources when deciding if that
employer has acted reasonably.

An example of a disciplinary procedure based on the Code’s recommendations is
set out below.

Disciplinary procedure

The company recognizes that it is essential to maintain high standards of performance and
behaviour. This procedure seeks to ensure fair treatment for anyone whose performance or
conduct falls below those standards.

The procedure sets out the process to be followed when disciplinary action is taken. The
procedure may be activated at any stage, except that the company will only proceed directly
to Stage 3— Dismissal in cases of gross misconduct.

Itis our intention that wherever possible any shortcomings will be dealt with informally by
your line manager and we will provide any assistance, advice or training required to achieve
the necessary improvement.

General guidelines

1 Youhave the right to be accompanied by a colleague or a trade union representative at
any meeting held under this procedure.

2 Exceptin more serious cases, the formal procedure will normally only be activated once
the informal process has failed to achieve the desired results.

3 Any complaint will be thoroughly investigated under this procedure before any action is
taken, and you will be notified in writing of the nature of any such complaint and will be
given the opportunity to respond.

4 You will be fully informed of the stages of the procedure and the possible consequences,
and of your right of appeal.

5 If dismissal (including dismissal on grounds of capability, conduct, redundancy, or
non-renewal of a fixed-term contract) or other disciplinary action short of dismissal
(excluding warnings under this procedure) is contemplated, you will be notified in writing
of the basis for this.

Stage 1. Written warning

If your conduct or performance does not improve following any informal warnings, or for more
serious cases, you will be informed in writing of what you are alleged to have done and why
this is not acceptable. You will be invited to a meeting with your line manager to discuss the
position. Any allegations will be explained to you and you will have the opportunity to respond,
to ask questions, present evidence, call witnesses and raise any points about information
provided by witnesses.
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Following this disciplinary meeting you will be sent a letter describing the outcome of the
meeting. You will be asked to sign a copy of any warning letter to confirm your understanding
of the content. The letter will clearly state what has to be done to remedy the position, a
deadline date by which any improvements must be made, and the likely consequences of
failure to achieve the desired results. A copy will be held on your personal file but this will be
disregarded for disciplinary purposes after six months.

Stage 2. Final written warning

If your conduct or performance does not improve following the written warning given at
Stage 1, or for more serious cases, the company may have to consider issuing a final written
warning. You will be invited in writing to a meeting with your line manager to discuss the
position. Any allegations will be explained to you and you will have the opportunity to
respond, to ask questions, present evidence, call witnesses and raise any points about
information provided by witnesses.

Following this disciplinary meeting you will be sent a letter describing the outcome of the
meeting. You will be asked to sign a copy of any warning letter to confirm your understanding
of the content. The letter will clearly state what has to be done to remedy the position, a
deadline date by which any improvements must be made, and the likely consequences of
failure to achieve the desired results. A copy will be held on your personal file but will be
disregarded for disciplinary purposes after 12 months.

Stage 3. Dismissal

If your conduct or performance does not improve following the final written warning given at
Stage 2, or for more serious cases, the company may have to consider dismissal. You will be
invited in writing to a meeting with your line manager to discuss the position. Any allegations
will be explained to you and you will have the opportunity to respond, to ask questions, present
evidence, call witnesses and raise any points about information provided by witnesses.

Any decision to dismiss you must have the prior agreement of the Managing Director. The
decision will be confirmed to you, together with details of the appeal process and the name of
the person to whom any appeal should be made.

Summary dismissal

Where there has been gross misconduct the company may consider that summary dismissal
may be the only reasonable option. Gross misconduct includes serious breaches of discipline
such as striking another member of staff or a manager, theft or fraud, substance abuse in the
workplace, etc. Summary dismissal is dismissal without notice or pay in lieu of notice.

If the company has reasonable grounds for suspecting gross misconduct, you may be
suspended on full pay for a period of up to five working days while the circumstances are
investigated. This investigation will be conducted by a manager not previously involved and
with no direct line management responsibility for you, to ensure impartiality. This investigation
will include a meeting with you and any relevant witnesses. Following the initial investigation
you will be asked to attend a meeting with the manager concerned, where the findings will be
reviewed and a final conclusion reached. If the case of gross misconduct is upheld you will be
summarily dismissed. The decision will be confirmed to you in writing and this letter will also
give details of the appeal procedure.
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Appeals against disciplinary action

1 Youhave the right to appeal against disciplinary action taken at any stage of this
procedure.

2 Youhave the right to be accompanied by a colleague or trade union representative at any
appeal hearing.

3 Anyappeal against disciplinary action must be made in writing within two weeks of the
disciplinary action.

4 Anappeal against any disciplinary action or dismissal should be made to the Managing
Director stating the grounds of your appeal. He will carry out a full review of the facts,
which may include a further meeting with you and the relevant line manager. Following
this review, he will reply in writing within five working days.

Applying disciplinary rules and procedures - general
guidelines

There are a number of general guidelines you should follow when applying disciplinary
rules and procedures. These are as follows:

® Make sure that any disciplinary rules are set out in writing and that copies are
made available to all new employees.

e Ensure that any rules are clear and unambiguous and where there is any danger
that they may be misunderstood they should be clearly explained to the
employees affected.

e Disciplinary rules must be applied fairly and consistently and without
discriminating against any particular employee group.

e Although it is important to be consistent when applying disciplinary rules, they
should not be applied too rigidly, especially where observance in the past has
been relatively lax.

o Where there is believed to have been a breach of the rules the circumstances in
which this has occurred should be thoroughly investigated before any action is
taken.

® Any written warning should make it very clear what improvement is required and
the likely consequences if this does not occur. The wording should be specific and
avoid vague injunctions.

o Employees should be clear about what constitutes gross misconduct.

e Bear in mind that warnings may sometimes be implied, for example by failing to
give someone a pay rise, but where it is intended that this is part of the
disciplinary procedure this should be made clear in writing and the employer is
obliged to follow the full written process.

o No employee should be dismissed without the sanction of a senior manager.
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e Ensure that all managers and supervisors responsible for the discipline of staff are
trained in applying the disciplinary procedure and in conducting disciplinary
investigations and hearings.

e Review procedures regularly to ensure that they still meet the needs of the
company and are being applied fairly.

e Ensure that any disciplinary investigations are carried out as quickly as possible.
Where it is decided that disciplinary action is justified, you do not have to be
clear beyond any doubt about the employee’s guilt but must act reasonably in the
circumstances.

e Any employee subject to an investigation should be notified in writing of what he
is accused of, be made aware of any evidence against him and be given a chance
to explain.

o Employees have the right to be accompanied at any disciplinary meeting that
might result in a disciplinary sanction.

e Any disciplinary procedure should provide a right of appeal to a more senior
manager and set out the process for lodging the appeal.

The right to be accompanied

All employees have the right to be accompanied by a fellow employee or a trade
union official at certain disciplinary or grievance hearings they are invited to by the
employer. This right applies to any disciplinary meetings held as part of the dismissal
and disciplinary procedures or which could result in:

e a formal warning being issued to the employee;

e some other disciplinary action including, for example, suspension without pay,
demotion, or dismissal;

@ the confirmation of a warning or other disciplinary action, such as at an appeal
hearing.

This right to be accompanied does not apply to any informal discussions or counselling
sessions, or meetings to investigate any incidents that could lead to a disciplinary
hearing. If it becomes clear during any investigation or informal meeting that
disciplinary action may be required, then the meeting should be discontinued and a
hearing arranged at which the employee will have the right to be accompanied.

It is up to the employee to make a request to be accompanied, although the
employer has an obligation to make the right known, and any request made must be
reasonable. It would not be reasonable, for example, for an employee to ask to be
accompanied by someone who might prejudice the discussions, or who might be based
at a geographically remote location when there is a suitably qualified person on-site.

Employees cannot generally ask to be accompanied by someone other than a
fellow employee or trade union official, such as a legal representative, unless there is
provision for this in the company’s disciplinary procedure. The trade union official
can be from any union, whether or not recognized by the employer, but should be
appropriately trained in the role.
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Any employee who agrees to accompany a colleague employed by the same
employer is entitled to take a reasonable amount of paid time off to do so. The
companion is allowed to address the hearing to put the employee’s case, sum up the
employee’s case, and to respond on the employee’s behalf to views expressed at the
hearing. However, the companion has no right to answer questions on the employee’s
behalf if the employee does not wish this.

Investigating disciplinary complaints

When a disciplinary issue is raised you should thoroughly investigate the matter
before taking any action. This includes making full enquiries into the circumstances
and giving the employee an opportunity to provide an explanation. Following this
investigation you should consider whether there is a case for taking disciplinary
action, whether the matter can be dealt with informally, or whether there is no reason
for any further action. In particular, you should consider:

what the employee is alleged to have done or not done;

the circumstances in which this took place;

the consequences arising from this;

the employee’s job;

the employee’s age and length of service;

the employee’s past performance and disciplinary record;

the evidence of any witnesses;

any records or other information that can shed light on the situation;

any changes that may have recently occurred in the job or working environment;

whether there have been previous incidents related to this one;

e whether the employee has received the appropriate counselling or training.

While it is accepted that you cannot hope to investigate every single aspect of
allegations against an employee, it is critical that any such investigation is reasonable
in the circumstances. What is reasonable depends on the facts of the case and
clearly, where an employee readily admits an offence, no further investigation may
be necessary.

Having taken into account all of the above, you then need to consider whether:

e there is a case to answer;
@ there is an alternative to disciplinary action, eg training or redeployment;

e the matter is serious enough to require a disciplinary hearing.

Who should conduct any investigation is clearly a critical consideration and ideally it
should be a relatively senior manager who has had no direct involvement relating to
the allegations. In a small company it may not always be easy to find such a person
but it would still be expected that any investigation should at least be conducted
impartially. The role of the manager carrying out the investigation is to assemble the
facts and any supporting information, to decide whether there is a case to answer and
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then to notify the employee of the allegations. Depending on the nature of the alleged
misconduct, there may be a need to interview other staff, and sometimes members of
the public, to gather evidence. The decision about the next step to take will need to be
based on the balance of probabilities.

Holding a preliminary interview

Before taking any disciplinary action you will need to hold a meeting with the
employee to discuss the allegations and to give him an opportunity to respond.
Generally at such a meeting it is advisable to have more than one member of
management present so that there is a witness to anything that may be said, and it is
also reasonable to allow the employee to be accompanied, although the statutory
right only applies to disciplinary hearings, not to the preliminary investigation. You
should make it clear that the meeting is to investigate the facts and that it is not a
formal disciplinary hearing.

If new facts emerge during the meeting then it may be necessary to have an
adjournment to investigate these. At the end of the meeting you should tell the
employee what will happen next, which will usually be:

e no further action; or
e further consideration; or
e a disciplinary hearing.

If you decide to pursue the matter under the disciplinary procedure the employee then
has the right to be notified in writing of the allegations against him.

Suspension with pay

For some more serious offences there may be a need to suspend the employee on full
pay while the matter is investigated before taking any action. You should generally
avoid this as it amounts to the imposition of a penalty before any disciplinary hearing
has taken place. However, if you feel that such a sanction might be required then it
should be provided for in the contract of employment. The company’s disciplinary
procedure should make it clear which level of manager has the authority to suspend
an employee.

The situations in which you may have to suspend an employee include those where:

o the alleged offences are so serious that to allow the employee to remain at work
might weaken your case for summary dismissal because of gross misconduct, if
this is subsequently proven;

o the employee’s continued presence at the workplace might undermine any
effective investigation of the complaints made against him;

e attendance at the workplace by the employee might have a disruptive effect or
might enable him to take actions to undermine the case against him, eg by
removing records or files;

e the employee might be able to disrupt the business.
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Any suspension for the above reasons should be described as ‘precautionary’ and it
should be made clear that it is not a disciplinary sanction.

Conducting a disciplinary hearing

Preparing for a disciplinary hearing

To prepare for a disciplinary hearing you should:

e make sure that the circumstances have been fully investigated and that all the
necessary facts and information are available at the hearing;
arrange a suitable time, date and venue for the hearing;

e notify the employee concerned in writing of the precise nature of the complaint
being made and of the arrangements for the hearing;

e notify any manager who may be required to attend of the arrangements for the
hearing;

e inform the employee of his right to be accompanied by a fellow employee or a
trade union representative;

e review the evidence being put forward and explore whether there are any other
circumstances that might affect the position;

e ensure that the employee is notified in time to be able to prepare his case and to
consult with any fellow employee or representative;

e where a trade union official is the subject of the disciplinary procedure, ensure
that the relevant full-time trade union officer has been notified;

e ensure that all relevant information relating to the employee, including details of
any previous disciplinary action, is available at the hearing;

arrange for someone to take notes;

if there are likely to be any communication difficulties, try to arrange for
someone to be present who may be able to assist with these;

® where witnesses are being asked to attend ensure that they are aware of the
arrangements for the hearing, or if they are unable to be present, get witness
statements from them;

e ensure that the hearing is free from interruptions;

e ensure that some other manager is available to act as a witness.
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An example of a letter asking an employee to attend a disciplinary hearing is set
out below.

Example letter asking an employee to attend a

disciplinary hearing

Dear
Disciplinary hearing

I have received a complaint from [insert name] that you [insert nature of complaint including
dates and times of any alleged incident].

| have also been told that you made the following admissions: [insert admissions].

To investigate this matter, a disciplinary hearing has been arranged in accordance with the
company’s disciplinary procedure. This will take place on [insert date] at [insert time] at [insert
location] and you are required to attend, accompanied if you wish by your trade union
representative or a colleague. Please let me know the name of any person who will be
attending the hearing with you and the names of any witnesses you would like to be present. |
will arrange for them to be released from their duties so that they can attend the hearing.

| have already arranged for the following persons to attend the hearing: [insert names].

Yours sincerely,

When conducting the disciplinary hearing you should adopt the following process:

1 Introduce everyone present and state the reason for their attendance.

2 Explain that the purpose of the hearing is to consider whether disciplinary action
should be taken.

3 Explain how the hearing will be conducted.
4 State precisely the nature of the complaint and why the possibility of disciplinary
action is being considered.

5 Give the employee an opportunity to respond to the points made and to present
any evidence on his behalf.

6 Ensure that all the facts relating to the complaint emerge and that any special
circumstances are noted.

7 At the end of the hearing summarize the main points made by both parties and
highlight any that may need to be checked further.

8 [Ifitis felt during the hearing that there is inadequate information to make a
decision the hearing should be adjourned so that this can be checked.

9 At the end of the hearing the employer’s representatives should adjourn to
consider their decision.
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10 Summarize the hearing’s conclusions and ensure that the employee is clear about
what is likely to happen next.

During the hearing

e Both sides should be able to call witnesses.

e The employee and/or his representative must be able to ask questions of the
manager presenting the employer’s case and of any witnesses called by the manager.

e The manager must be able to ask questions of the employee and of any witnesses
called by the employee.

e The employee and/or his representative can argue the employee’s case.

e The arguments of both sides, including any pleas of mitigation, must be considered.

If it turns out that the employee has a satisfactory explanation, no further disciplinary
action will be necessary. In all cases the burden of proof must be established ‘on a
balance of probabilities’.

If an employee refuses to attend a disciplinary hearing you can still hold it in his
absence, provided he has been appropriately notified of it and has been told that the
hearing will go ahead whether he attends or not. If, however, he is unable to attend
because of absence through ill health, you should postpone the meeting until he
returns to work.

Any disciplinary hearing should comply with the rules of natural justice which, in
essence, means that the accused person should know the nature of the accusation, should
be given an opportunity to state his case, and the tribunal should act in good faith.

After the hearing

Notifying an employee of the result of a disciplinary hearing
Following a disciplinary hearing you should notify the employee in writing of:
the result of the hearing;

the reason for the decision taken;

what specific improvement is required;

the period over which such improvement must take place and how it will be
assessed;

the likely consequences if the required improvement does not occur;

@ his right of appeal and how any such appeal should be made.

Records
You should keep a record of any disciplinary hearings and actions, which should include:

e the nature of the breach of discipline;

e the employee’s defence of mitigation;

207
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the action taken;

the reasons for the action;

whether an appeal was made;
e the outcome of any appeal and subsequent developments.
This information is usually kept on the individual’s personal file and it is common
practice for these to be removed after a certain period, eg 12 months, if the employee
commits no further offences. If such a provision is included in the disciplinary
procedure it is important for you to remember that you cannot then subsequently
refer to any such incidents that are out of time. These records should be treated as
confidential and be kept no longer than necessary in accordance with the Data
Protection Act 1998.

You should give the employee a copy of any notes held, although it would be
legitimate to withhold information in certain cases, eg to protect a witness.

Taking disciplinary action

Generally, following a disciplinary hearing you will have three main options:

1 to drop the matter because there is no case to answer; or

2 to provide counselling or training that might help to resolve the matter; or

3 to take disciplinary action.
Before deciding what disciplinary action to take you should consider whether:
e there has been as much investigation as may be considered reasonable in the
circumstances;
the company has followed the requirements of its disciplinary procedure;
sufficient account has been taken of any explanations given by the employee;

you have a genuine belief in the guilt of the employee;

on the balance of probabilities, it is more likely than not that the employee is
guilty of the misconduct complained of;

e the misconduct is serious enough to warrant the disciplinary action being
considered;

any mitigating circumstances have been taken into account;
e the disciplinary sanction being considered is within the band of reasonable
responses open to you.

You should also take into account the employee’s employment and disciplinary
record and the disciplinary action taken in any previous similar cases.
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Disciplinary warnings

Once it has been decided that disciplinary action is necessary you will need to decide
what type of action is appropriate. Generally, a staged approach should be adopted,
as follows:

1 The first step should be an informal warning, or warnings, from the individual’s
line manager or supervisor. This is not part of the formal procedure and no
record should be kept.

2 If the informal warning has no effect, or if the misconduct is more serious, you
may need to give a formal warning, which is the first stage of the formal
procedure. In this case, instead of just telling the employee about the
improvements required you will need to put in writing the nature of the
complaint, what needs to be done to remedy the situation, the timescale for
improvement and the likely consequences of no such improvement taking place.

3 If the formal written warning has no effect, or you consider the misconduct to be
sufficiently serious, you may need to issue a final written warning specifying that
any further breaches will result in dismissal. For serious misconduct you may
wish to proceed straight to this stage.

4 If none of the previous steps has any effect you may need to proceed to the final
stage of dismissal.

Although following the stages recommended above should help to ensure that you
have handled the issue fairly, it does not necessarily mean that you have to go through
all these stages for every offence. For more serious offences you may leapfrog a
number of stages, and for gross misconduct you can go to the final stage immediately.
The key test is what is reasonable in the circumstances.

Examples of written warning letters are set out below.

Example of a first written warning to an employee for

unsatisfactory performance

Dear

This letter is to confirm the outcome of our meeting on [insert date] when you were told that
your work performance was not satisfactory in the following respects [insert details of
unsatisfactory work performance].

You were told at that meeting that to remedy the situation you must take the following
actions: [describe actions to be taken].

You are expected to reach the standard of performance described above by [insert date],
when the position will be reviewed. However, your performance will continue to be monitored
until that date and we expect to see an improvement before that deadline.

If you do not reach the standard required by the date stated, further disciplinary action is
likely to be taken under the company’s disciplinary procedure.
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In the meantime, the company will provide all necessary training and support to help you
achieve the standard required, and you should ensure that you let me know of any support you
feel you require.

Please let me know within five working days if you wish to appeal against this decision or if
you wish to discuss any aspect of this letter.

Finally, please sign the enclosed copy of this warning and return it to me as
acknowledgement of receipt.

Yours sincerely,

Example of a first written warning to an employee

for misconduct

Dear

This letter is to confirm the outcome of our meeting on [insert date] when we discussed the
complaint about your conduct.

You were told that, following a thorough investigation, the company had found that [insert
details of complaint].

You are warned that any repetition of this misconduct, or similar misconduct, will result in
further disciplinary action under the company’s disciplinary procedure.

Please let me know within five working days if you wish to appeal against this decision or if
you wish to discuss any aspect of this letter.

Finally, please sign the enclosed copy of this warning and return it to me as
acknowledgement of receipt.

Yours sincerely,

Example of a final written warning to an employee

Dear

| write to confirm the outcome of our discussion on [insert date].

As you are aware, over the past [months/weeks] you have failed to meet the standards
required by the company in the following respects: [list ways in which performance or conduct
have fallen short of the required standard].

As discussed with you, we have agreed to give you until [insert date] to meet the standards
required. This means that you are required to take the following actions by that date: [describe
actions required].

| must warn you that, in view of previous warnings you have been given, if you fail to meet
the standards required as described above by the above date, you will be dismissed.

Please let me know within five working days if you wish to appeal against this decision or if
you wish to discuss any aspect of this letter.

In the meantime, would you please sign the enclosed copy and return it to me as
acknowledgement of receipt.

Yours sincerely,
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Other disciplinary sanctions

Other sanctions you could consider include transferring the employee to another job,
demotion, non-payment of increments or bonuses, etc. However, you need to be
aware that any such sanction could be a breach of the employment contract unless
specifically provided for in the contract. Withholding pay or bonuses, or imposing
any penalty in which the employee suffers a financial loss, could result in action by
the employee under the Employment Rights Act 1996 to recover any such loss, or
possibly the employee resigning and pursuing a case for constructive dismissal. This
is, in effect, a unilateral repudiation of the contract by the employer.

Dismissal

The ultimate sanction is dismissal. Usually this should be with the appropriate
notice, but for gross misconduct you may dismiss without giving notice or pay in lieu
of notice.

Specific disciplinary situations

Failure to comply with a reasonable instruction

It is an implied term of an employee’s contract that he will follow the reasonable
instructions of an employer and you would therefore be justified in taking disciplinary
action against anyone who failed to do so. The situation becomes more complicated
if you wish to change an employee’s duties or working pattern for business reasons.
Although you may have no automatic contractual right to insist on any such change,
if there are compelling business reasons for doing so, you may be within your rights
to ask an employee to work under the new arrangements and to take disciplinary
action if he fails to do so. The ultimate test is what is reasonable in the circumstances.
Ideally, any such changes should be through discussion and agreement.

Breach of disciplinary rules

Disciplinary and work rules should be made known to all employees and it is
completely legitimate for you to state that any breach of a particular rule could
render the employee liable to dismissal. As discussed earlier it is inadvisable to state
that dismissal will be automatic, as this implies that the matter has been pre-judged
and that no account would be taken of any mitigating circumstances.

When considering disciplinary action for breach of any rules it is important to
ensure that there is consistency. For example, if a rule has previously been ignored, it
is likely to be unfair to make an example of a person by applying a disciplinary
sanction automatically and without first drawing the attention of employees to the
need to follow the rule in question.
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Breach of health and safety regulations

Provided you take all necessary steps to alert employees to health and safety
requirements, such as by placing appropriate notices near dangerous machinery, any
disciplinary action for breach of health and safety rules is likely to be fair. It is
important, however, that you carry out a full investigation of any alleged breach, that
the employee is informed of any allegation against him and is given an opportunity to
explain, and that any penalty is reasonable in the circumstances.

Drunkenness at work

Although drunkenness at work often crops up as an example of what constitutes
gross misconduct, whether it is or not depends on the circumstances of the case. There
are a number of factors that have to be taken into account, including for example:

e the nature of the work carried out and the degree of risk to the employee, his
colleagues and others;

whether there is a specific rule relating to drinking;

the position and responsibilities of the employee in the organization;

the general attitude of the organization to drinking;

the evidence that the employee is under the influence of alcohol;

e any explanation provided by the employee about his conduct.

A common reaction by an employee accused of drunkenness is that this occurred
because he was ill or on medication at the time. If this proves to be correct, following
investigation, then disciplinary action may not be appropriate.

You also need to consider whether this is an isolated incident or the symptom of an
underlying medical problem. If it is the latter then it may require counselling and
possibly longer-term medical treatment. Any instance of drunkenness needs to be
investigated carefully, taking into account the nature of the work carried out by the
individual, his age, length of service, previous disciplinary record, personal
circumstances, general conduct, etc.

Where drunkenness results in threatening or abusive behaviour, then a disciplinary
process should take into account that behaviour. In these circumstances, and also
where the employee may be working in a potentially dangerous industrial
environment, it is often necessary to send the employee home on suspension.

Fighting at work

Fighting at work is frequently described in disciplinary procedures as gross
misconduct. However, whether or not it is specifically mentioned, fighting would
generally be regarded as very serious misconduct. You would still have to carry out
an investigation, consider all the facts, give the employees concerned the opportunity
to respond and to explain their actions, and finally to take action that is considered
reasonable in the circumstances.
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Unsatisfactory attendance
Unsatisfactory attendance can include a range of different behaviours such as:

failure to comply with absence reporting procedures;
reporting the wrong reasons for absence;

being absent without authorization;

prolonging an authorized absence without good reason;
working while on sick or compassionate leave;

carrying out other activities, eg participating in sports while on sick leave;

being absent frequently, even though for genuine reasons;

e persistent lateness or generally poor timekeeping.

The procedure for dealing with an unacceptably high level of absence is set out in
Chapter 6.

It is sometimes the case that an employee tries to avoid a disciplinary meeting by
claiming sickness. In these circumstances you should usually rearrange the meeting to
accommodate this sickness absence, but should notify the employee that the
rearranged hearing will go ahead anyway on the new date whether or not the
employee can attend, and that the employee can put forward his case through a
representative, or in writing, if he is unable to attend at the rescheduled time. Although
it is difficult to be totally prescriptive about the actions to be taken, as this will
depend on the circumstances, you cannot be expected to keep postponing hearings
until the employee is available.

Unsatisfactory performance

Disciplinary action will normally be taken because of misconduct or capability, such as
failing to conform to the required standards. If you are considering taking disciplinary
action because of the employee’s poor performance, you should ensure that:

the employee has been given all necessary training and instructions about the work;
an explanation has been given of the standards required;

the employee has been made aware of any shortcomings;

the consequence of failing to meet the required standards has been explained;

o there is clear evidence of failure to achieve the standards required.

Before taking any disciplinary action for poor performance you must ensure that the
employee has been given all necessary training and counselling and has been given an
opportunity to improve. Of course, where the consequences of an error are extremely
serious, there may be a need instead to take immediate action.
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Criminal proceedings

If an employee has been found guilty of a criminal offence outside work and which
bears no direct relationship to his work in the company, you should not treat this as
an automatic reason for dismissal. There is a need to consider the impact on his work
and the company before taking any decision. Equally, if a criminal case is pending,
there is no reason for you to wait for the outcome before making a decision. The issue
is not whether the employee is guilty of the offence he is charged with, but whether
you, the employer, acted reasonably in the circumstances. This means that if you
dismissed the employee in the belief that he was going to be convicted, even if no
conviction resulted, a dismissal would be fair if this was considered to be a reasonable
response in the circumstances.

Appeals against disciplinary action

You should provide a procedure that enables employees to appeal against any
disciplinary action. The procedure should:

e specify time limits for lodging and hearing the appeal;

e provide for the appeal to be dealt with swiftly;

e if possible, provide for the appeal to be heard by a more senior manager not
previously involved in the process;

e notify the appellant of the arrangements for the hearing and of his right to be
accompanied;

o describe what will happen during the appeal hearing;
e give the employee an opportunity to comment on any new evidence arising before
the appeal hearing.

You should write to the employee with the results of the appeal and the reason for the
decision as soon as possible after the hearing.

Those hearing the appeal should consider the following questions:

Has there been a sufficient investigation to establish the facts?

Has the organization’s own disciplinary procedure been correctly followed?

Was the employee given sufficient information about the allegations against him?
Was the employee given sufficient opportunity to respond to those allegations?
Has sufficient attention been given to explanations put forward by the employee?
Do they genuinely believe that the employee has committed the alleged misconduct?
Can this belief be sustained on the balance of probabilities?

Is the misconduct sufficient to justify the disciplinary penalty imposed?

Have all mitigating circumstances been considered?

Is the penalty imposed reasonable?
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If the managers hearing the appeal can satisfy themselves on all the above issues, this
will prove a strong response to any case brought against the company by the employee.

In small companies it may not be possible to find a manager who has not been
previously involved, in which case the person or persons hearing the appeal should
try to be as neutral as possible, or the organization could consider appointing an
external arbitrator, which should be included in any agreed procedure.

Further information

ACAS Code of Practice on Disciplinary and Grievance Procedures, 2009
Employment Act 2002

Employment Act 2008

Employment Rights Act 1996

Essential Facts — Employment (2011) Croner, Kingston upon Thames, Surrey
Trade Union and Labour Relations (Consolidation) Act 1992
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Dealing with
Grievances

Grievance procedure

s an employer you have a legal obligation under the Employment Rights Act

1996 to provide, in the written statement of terms and conditions of employment,
details of the person to whom any employee who has a grievance should apply. A
grievance procedure sets out how such an application should be made and how it will
be dealt with.

Principles

The procedure should aim to settle the grievance as quickly, fairly and as near to the
point of origin as possible. In practice this means that the issue should, more often
than not, be settled by the employee’s immediate supervisor or line manager.
However, the procedure should describe what will happen if the grievance cannot be
resolved at this level. Any such procedure should:

e be in writing;
e be made known to all employees;

e allow for the employee to be accompanied by a fellow employee or trade union
representative, if desired;

e ensure a speedy resolution of the problem.
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An example of a grievance procedure is set out below.

Example grievance procedure

Principles

1 The company realizes that there will be occasions when our employees may wish to
raise formally issues or complaints about the company or other employees. While we
would hope thatin most cases these could be resolved informally, we will try to deal
speedily and effectively with any that remain unresolved, through the following
procedure.

2 This procedure applies to all employees, but does not confer any contractual rights.

3 Anyemployee pursuing a grievance should continue to work normally while the
grievance is being investigated. Generally the status quo will be maintained during this
investigation, unless doing so could result in serious problems for the employee or the
company.

4 Youmay be accompanied or represented by a fellow employee or a trade union
representative at any stage of the procedure.

5  Ifyour grievance relates to disciplinary action it should be raised under the company’s
disciplinary procedure.

6  Where a grievance is against your immediate supervisor or line manager, the matter
should be raised with the next manager above that person.

7  Inany collective disputes or grievances a spokesperson should be appointed to
represent the group of employees affected.

Procedure

Stage 1
Any grievance should be raised initially with your immediate supervisor or line manager. The
supervisor or manager should normally respond in writing within five working days.

Stage 2

If the matter is not resolved at Stage 1 or within five working days you should refer the
grievance in writing to the next senior manager, who should normally arrange a meeting to
consider it within five working days of your request. You should clearly set out the reason for
referring the grievance to the second stage of the procedure.

Stage 3

If the matter still remains unresolved after Stage 2 you may refer the grievance in writing to
[insert job title], who should normally arrange a meeting to consider it within 10 working days.
You should clearly set out the reason for referring the grievance to the third stage of the
procedure. The decision of [insert job title] will be given in writing and will be final.
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Handling a grievance

In handling a grievance you should take the following actions:

1 Ensure that you are familiar with the procedure and that you apply it correctly.

2 Listen carefully to the points being made by the employee and try to gauge
whether the specific grievance may be symptomatic of more deep-rooted
problems.

3 Listen to any opposing points of view.

4 Having considered all the evidence, try to conclude whether there is an issue to

be addressed.

5 Decide what action to take, trying to be fair to the individual, but without
setting a precedent for the company.

6 Notify all those concerned of the decision reached, and of the appeal process.

7 Where a grievance has raised issues relating to policies, procedures or behaviour
ensure that action is taken to remedy any problems.

It is common for employees who are being subjected to disciplinary action to raise a
grievance as a sort of counterclaim. You should, as far as possible, treat the two issues
separately, handling each under its respective procedure. If there is a disciplinary
decision to dismiss the employee you should still ensure that you deal with any
outstanding grievance.

Recent court cases have made it important that you consider any written complaint
made by an employee as a potential grievance. If you receive any such complaint,
even in a letter of resignation, you should ask the employee if he or she wants it
treated as Stage 1 of the grievance procedure.

Bullying and harassment

Bullying and harassment in the workplace are serious matters for the employer and
you should immediately investigate any such claims made by your employees. There
are complexities in investigating these kinds of issue because there is a need to
consider when what might be described as a ‘robust management style’, such as that
demonstrated by certain television chefs, tips over into overt bullying.

The Department for Business, Innovation and Skills (BIS) states that bullying
includes:

e offensive or insulting behaviour by another employee that makes an individual
feel threatened or taken advantage of;

e humiliation of an employee, but not necessarily on the grounds of age, sex, race,
disability, sexual orientation, religion or other belief;

@ less obvious ways of making an employee feel frightened or demoralized.
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The kinds of actions that are usually described as bullying include where the
individual is:

constantly picked on;

humiliated in front of colleagues;

regularly unfairly treated;

physically or verbally abused;

blamed for problems caused by others;

given too much to do so that failure is inevitable;

regularly threatened with dismissal;

unfairly passed over for promotion or training opportunities;

subject to inconsistent changes in working conditions and duties;

excluded from social events;

subject to malicious rumours and gossip.

The Equality Act 2010 identifies three types of harassment. The first type applies to
all ‘protected characteristics’ (ie those grounds on which people can be discriminated
against) apart from pregnancy and maternity, marriage and civil partnership; involves
unwanted conduct ‘related to’ the relevant characteristic; and which has the purpose
or effect of creating an intimidating, hostile, degrading, humiliating or offensive
environment for the complainant or violating the complainant’s dignity.

The second type is sexual harassment, which is unwanted conduct of a sexual
nature that has the same purpose or effect as the first type. The third type involves
treating someone less favourably because they have submitted to or rejected
sexual harassment.

In determining the effect of the unwanted conduct, courts and tribunals are
required to balance competing rights on the facts of a particular case.

The Act also confirms that employers will be potentially liable for third-party
harassment in respect of all the protected characteristics, ie where the employer
knows that harassment by a third party has occurred on at least two previous
occasions and has failed to take reasonably practicable steps to put a stop to it.

Examples of harassment include:

e embarrassing or otherwise offensive jokes;

e unwelcome physical contact or sexual advances;

e racial or sexual abuse or abuse relating to sexual orientation, religion or other
belief, age, or disability.

One of the main problems in dealing with claims of harassment and/or bullying is
that such claims might be malicious, and they are frequently used as a defence
mechanism when an employer seeks to discipline or dismiss an employee. However,
you must thoroughly investigate any such claim and should:

e if possible use an impartial, trained investigator;

e consider suspension of the alleged bully or harasser on full pay;



Dealing with Grievances m

e allow both parties to be accompanied to a hearing by a colleague or trade union
officer;

e make it clear that both parties have the right of appeal.

When you are dealing with a case of bullying or harassment, decide carefully what
action you are going to take. This could range from counselling or training to a
disciplinary penalty. Such penalties can include a written warning, suspension,
transfer or dismissal of the bully, harasser or malicious claimant. Where bullying or
harassment is found to have occurred, make sure that the solution does not penalize
the victim.

One of the ways of preventing bullying or harassment is to have a bullying and
harassment policy that is widely publicized among staff and managers. An example
of a policy of this kind is set out in Chapter 9.

Appeals against grading

You should have a separate appeal process for appeals against grading, especially
where a job evaluation scheme is used. Such a procedure might need to provide for
the re-evaluation of a job by a different job evaluation panel if such panels are used to
establish job sizes.

Mediation

When there are internal disputes, particularly those involving groups of employees,
you may wish to consider mediation (or Alternative Dispute Resolution) as an
alternative to legal action. Both parties would need to agree to this approach.

Further information

Equality Act 2010
Essential Facts — Employment (2011) Croner, Kingston upon Thames, Surrey
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Terminating
Employment

here are various ways that the employment relationship can come to an end, the

most common being that the employee resigns, retires, or is dismissed. It is
critical to distinguish between a voluntary resignation and a dismissal, because it is
only if there has been a dismissal that an employee can pursue a claim for unfair or
wrongful dismissal, or redundancy.

Meaning of dismissal

A dismissal occurs when:

e the contract is ended by the employer with or without notice;
e a fixed-term contract expires without being renewed;

o the employee ends the contract with or without notice and is entitled to do so
because of the employer’s unreasonable conduct (known as ‘constructive dismissal’).

Dismissal with notice

When you dismiss someone that person is entitled either to the period of notice set
out in the contract of employment, or to the statutory minimum period of notice set
out in the Employment Rights Act 1996, whichever is the more favourable. The
statutory periods of notice are:

@ less than one month’s employment — no statutory entitlement;

one month to two years’ employment — one week;

two years’ to 12 years’ employment — one week for each complete year of
employment;

® 12 years’ employment or more — 12 weeks.
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For senior staff the contractual periods of notice are very often much longer than the
statutory rights to notice, six months being common for directors.

An exception to these notice provisions is any employees engaged for a specific
task that is not expected to last more than three months, unless they have continuous
employment that takes them over that limit.

When you give notice it should be in writing and should clearly state the last day
of employment.

Notice by the employee

An employee is legally required to give you one week’s notice after one month’s
service, but this does not increase with length of service, unless provided for in the
contract. Subject to this statutory minimum, notice is otherwise that which is set out
in the contract of employment.

While you have the right to insist that the employee gives you the full notice set out in
the contract, in writing if required, the only recourse open to you if he fails to do so is to
sue for breach of contract. This may not be a practical solution as you would need to
establish that the business had been damaged in some way. What you cannot do, however,
is to withhold pay for all or part of the notice period, as this would be an illegal deduction.

Counter notice

If an employee is dismissed with notice but gives counter notice, indicating a leaving
date earlier than that proposed by you, the original notice will still stand and the
employee will be treated as having been dismissed by you.

Withdrawing notice

Sometimes an employee, having resigned, has second thoughts and seeks to withdraw
his notice. However, once the notice has been given you are under no obligation to
allow the employee to withdraw it.

Pay during notice

You will normally have to pay an employee full salary during any notice period
(subject to deduction of any sick pay, statutory sick pay, or any maternity pay being
received), regardless of whether it is you or the employee who gives notice.

An exception to this is where the contract of employment provides for a notice
period that is at least one week longer than the statutory notice to which the employee
is entitled. For example, an employee with two years’ service is entitled to two weeks’
statutory notice, but if the contract gives one month’s notice, then there is no legal
obligation to pay the full salary during the notice period, unless the contract gives a
specific right to the entitlement.

However, it is unlikely that you will be able to use the above provision to avoid
paying salary during the notice period because it would generally be assumed by any
court that an entitlement to notice in the contract means paid notice, even where this
is not specifically stated.
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Pay in lieu of notice

It is common practice, when an employee leaves, for the employer not to require that
person to work his full notice period but to give pay in lieu of notice. As the employee
has a contractual right to work during the notice period you should ensure that a
clause giving you the option of payment in lieu of notice is inserted into the
employment contract. You should also include any conditions attaching to the notice
period. For example, you may not wish the employee to come into the office because
of the danger of gaining access to commercially sensitive information. Conditions of
this kind are generally known as ‘garden leave’ clauses.

Other payments on termination of employment

When an employee leaves the company the payments you will normally have to
make are:

any outstanding pay up to the last day of employment;

payment for any holiday not taken;

any outstanding bonuses to which the employee is entitled;

any statutory sick pay (SSP) the employee is entitled to up to the last day of
employment;

@ any statutory maternity pay (SMP) or statutory paternity pay (SPP) to which the
employee is entitled;

e a refund of pension contributions.

You may sometimes also wish to make an ex gratia payment, commonly known as a
‘golden handshake’, but this is entirely optional. Sometimes these are made subject
to the employee agreeing to sign a compromise agreement (see below). If the
employee was dismissed because of redundancy there might also be an entitlement to
redundancy pay.

The employee has the right to retain all benefits during the notice period but these
can be bought out by agreement.

Termination without notice

There may be occasions when you have to dismiss an employee without giving the

full notice entitlement. This usually arises when there has been gross misconduct by

the employee or where continued employment might pose a serious risk to others. In

these circumstances the employee would not be entitled to any pay in lieu of notice.
Before taking such drastic action you should:

e investigate the circumstances;

e interview the employee concerned and any others who can shed light on the
situation;
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e notify the employee of the charge being brought against him;
e give the employee an opportunity to state his case.

If, having heard all the facts, you consider that:

® you have reasonable grounds for concluding that the employee committed the
offence in question; and

o this falls within the definition of what you would regard as gross misconduct; and
e there are no mitigating circumstances;

e then you can dismiss with immediate effect. You should then send a letter
confirming your decision (and giving a right of appeal).

The key points to bear in mind are whether it is reasonable to conclude that the
incident in question amounts to gross misconduct and whether dismissal is the
appropriate sanction in the circumstances.

Apart from dismissal for gross misconduct, termination of employment without
notice is likely to be a breach of the employment contract that could allow the
employee to bring a claim of wrongful (as opposed to ‘unfair’) dismissal.

Written reason for dismissal

You should provide a written reason for dismissal, although you are not legally
required to do so unless the dismissed employee asks for one and had been
continuously employed for at least two years.

Date of termination of employment

The actual date of termination of employment is important because this affects the
employee’s length of service and consequent entitlement to various employment rights.

Where notice has been given, the termination date will be the last day of the
notice period. So, for example, if an employee has 22 months’ service and is given
three months’ notice, this would bring the total length of service to over two years,
thereby giving that person the right to bring an unfair dismissal claim if he wished
to do so.

Where employment is terminated without notice, the termination date is the date
on which the employee is told of the dismissal.

Avoiding unfair dismissal

For a dismissal to be fair it must be for one of five reasons, and your decision to
dismiss the employee for one of those reasons must have been reasonable in the
circumstances. The five potentially fair reasons for dismissing an employee are:
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a lack of capability or qualifications for carrying out the work required;
unsatisfactory conduct;

redundancy;

where continued employment would break the law;

some other substantial reason (SOSR).

In dismissing an employee for any one of the above reasons you must also ensure that:

e you follow the ACAS Code of Practice on Disciplinary and Grievance Procedures;

e you follow your own disciplinary procedure, where applicable;

e except in the case of gross misconduct, the employee has been given an

opportunity to improve;

in the case of misconduct the employee has been given the opportunity to explain
the behaviour complained of;

any appeal by the employee has been heard.

Formerly, a potentially fair reason for dismissal was reaching retirement age.
However, the coalition government has abolished the Default Retirement Age, which
means that any decision to terminate employment that may have been based on
reaching retirement age will now have to be for a different reason, usually performance.

Automatically unfair dismissal

Some reasons for dismissal are considered to be automatically unfair. These are
decisions where the main reason is because of:

pregnancy, or the taking of parental, paternity or adoption leave or time off for
dependants;

trade union membership or activities, or non-membership;
the employee requesting a flexible working arrangement;

the employee trying to exercise or exercising the right to be accompanied at a
disciplinary or grievance hearing;

reasons relating to jury service;

reasons relating to the Information and Consultation of Employees Regulations
2004 for undertakings with 50 or more employees;

failure to give correct notification of the right to continue working beyond the
normal retirement age;

the employee’s duties as an employee representative in relation to redundancy
consultation, business transfer, the Working Time Regulations 1998 or the
Maternity and Parental Leave Regulations 1999;

the employee’s duties as a safety representative;

an employee leaving the workplace because of some serious or imminent danger;

227
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an employee’s responsibilities as a trustee of an occupational pension scheme;

a protected or opting-out shop or betting office worker refusing to work on a
Sundays;

@ a shop or betting office worker giving or proposing to give an opting-out notice;

e the assertion of certain statutory rights, for example in relation to payment of

wages and notice periods;

e the employee asserting rights under the Working Time Regulations;

e the employee making a protected disclosure under the Public Interest Disclosure

Act 1998 (‘whistle-blowing’);

the employee enforcing or proposing to enforce entitlement to the National
Minimum Wage.

In all of the above situations there is no qualifying period of employment and no
upper age limit for claiming unfair dismissal. Other reasons that are likely to make
the dismissal unfair are where it:

was for a reason that is discriminatory for one of the protected characteristics
defined by the Equality Act 2010;

® was because a business transfer was the main reason;

e related to a spent conviction under the Rehabilitation of Offenders Act 1974 (see

Chapter 1);
occurred during the first 12 weeks of industrial action.

Compromise agreements

When terminating employment you can ask the employee to sign a compromise
agreement that will prevent that person making a later claim to an employment
tribunal. This will be legally binding provided that:

the agreement is in writing;

it relates to the particular complaint or dispute (which might give rise to
proceedings);

e the employee has received legal advice from a relevant independent adviser;

e an insurance policy or professional indemnity covering the risk or claim is held by

the independent adviser;

the agreement states that it satisfies the conditions regulating compromise
agreements under the Act relating to the complaint.

Compromise agreements can only be used in relation to claims that can be made
under the Equality Act 2010, the Trade Union and Labour Relations Consolidation
Act 1992 and the Employment Rights Act 1996.
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Wrongful dismissal

Wrongful dismissal arises when an employee has been dismissed in breach of the
contract of employment. This could arise, for example, if you failed to follow the
stages in a disciplinary procedure that was part of the employee’s contract, or if you
failed to give the employee the contractual notice to which he was entitled.

The significance of wrongful dismissal is that the employee can bring a claim to an
employment tribunal or through the courts without having to have the one year’s
continuous employment necessary for bringing a claim of unfair dismissal.

Damages can potentially be quite high in these cases but the employee would be
expected to ‘mitigate his loss’ by finding a new job and this would be taken into
account in assessing the amount payable.

Constructive dismissal

Constructive dismissal arises when the employee resigns because he feels that he has
no option but to do so due to the employer’s unreasonable behaviour. Generally, for
such a claim to succeed against you as an employer your behaviour would have to be
so unreasonable as to fundamentally breach the contract. However, this requirement
is likely to be slightly less stringent in business transfers.

To avoid potential claims for constructive dismissal you should therefore avoid
actions that might be construed as destroying the employment relationship. The
kinds of actions that might give rise to such claims include:

e lowering the employee’s status through demotion or a pay reduction without
good reason;
e displaying a lack of confidence or trust in a subordinate;

e undermining a manager’s or supervisor’s authority by cutting him out of the loop
and dealing instead directly with his staff;

e failing to give contractually agreed pay and benefits;
e changing someone’s job responsibilities without consulting him;

e changing someone’s working environment by moving him to inadequate office
accommodation.

Types of dismissal

You can dismiss employees on the grounds of:

e inability to do the job to the required standard;
@ illness or injury leading to an unacceptably high level of absence;
® a lack of qualifications;

e misconduct;
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redundancy;

where continued employment would break the law (for example, where a driver
loses his driving licence);

for some other substantial reason (SOSR).

Dismissal for inability to perform to the required standard

If you are considering dismissing an employee because of his inability to achieve the
work standards required you need first to satisfy yourself that the individual cannot
perform to the required standard. In doing so you need to ask the following questions:

® What is the standard of performance required?

In what way does the employee fail to meet the standard?

What evidence do you have to support this belief?

Has the employee received all necessary training and instruction?

Does the employee know what standard of performance is required?

Has the employee been warned about his poor performance?

Has the employee been given sufficient opportunity to improve?

Have you considered transferring the employee to other work or redesigning the job?
Has the employee been given an opportunity to put his point of view?

e Having regard to all the circumstances, is dismissal a reasonable option?

Before taking the decision to dismiss for poor performance you need to go through
the following process:

1

Consider whether the employee’s performance is reasonable in relation to the
standards laid down for the job.

Consider whether there are any changes that could be made, or training that
should be given, to improve performance.

Produce evidence in support of your contention that performance is not up to the
required standard.

Discuss the matter with the employee, informally at first, stating what
improvements are required and the likely consequences if they do not arise.

If the informal discussion does not produce improvement then a formal written
warning may be necessary, in which you should tell the employee of the standards
required, the ways in which he has fallen short of these standards, what he needs
to do to remedy the situation and the likely consequences of his not doing so.

Following the first written warning it may be appropriate to give a final written
warning, which should emphasize that if no improvement is forthcoming the
result may be dismissal.

Dismissal is the final step if nothing else works and provided you have given
every opportunity for improvement.

The process is summarized in Figure 14.1.
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FIGURE 14.1 Dismissal for poor performance

Work fails to meet Discuss with Provide training If standard still
required standard employee and guidance not met
If standard still Informal
not met warning

Formal written If standard still
warning(s) not met
Dismiss

An example of the kind of letter you may need to write when dismissing for an
inability to perform the job to the required standard is set out below.

Example letter terminating employment on grounds

of capability

Dear

| write to confirm the outcome of our meeting on [insert date].

| regret that, because you are unable to carry out your work to the standard required by the
company, we have no alternative but to terminate your employment with effect from [insert date].

As you know, we have made every effort to try to ensure that you met the standards
required by providing all appropriate training and support, but without success. We have also
looked into possible alternative employment in the company, but, as you know, there are
currently no other jobs available appropriate to your skills and experience.

You are entitled to [insert notice entitlement] weeks’ notice and [although you will not be
required to attend work] you will continue to receive full pay and benefits during this period.
You will also be entitled to any outstanding holiday pay up to your last day of service and | will
arrange for these payments to be made to you as soon as possible.

If you disagree with this decision, or feel that you have been treated unfairly by the
company, you have the right to appeal through the company’s disciplinary procedure. If you
wish to do so, please let me know by [insert date].

The company will be prepared to provide you with a fair and accurate reference.

| regret that we have had to take this step and would like to wish you every success in
finding a new job.

Yours sincerely,
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Absence through illness or injury

You need to exercise extra care when considering the dismissal of someone because
of absence caused by illness or injury. It is quite legitimate to dismiss someone for
such a reason if it is causing an unacceptable level of disruption to the business, but
tribunals naturally tend to be more sympathetic to someone in this position than they
might be to those dismissed for other reasons.

Long-term absence

The procedure to be followed in these cases is as follows:

1

Discuss the position with the employee to try to find out when he is likely to
return to work.

If there is some doubt about the date of return, get written permission from the
employee to contact his doctor for an opinion about a likely return date.

If the employee is unwilling for you to contact his doctor, or that doctor is
unwilling to give an opinion, ask if the employee would be prepared to be
examined by the company’s medical adviser or other suitable specialist (see
example letter below).

If any medical opinion confirms that the employee is unlikely to return in the
near future you will need to discuss the situation with him, indicating how long
you would be prepared to keep the job open but making it clear that you might
have to dismiss the employee if the absence continued beyond that date.

Consider whether there are any conditions inherent in the job that could have
contributed to the employee’s illness.

If the employee is disabled consider if there are any reasonable adjustments that
could be made to overcome the disability.

Consider whether there are other jobs in the company that the employee could
carry out despite the illness or injury.

Ask yourself whether you have reached the point where you can no longer
manage without the employee’s job being carried out.

If all options have been explored and you have no alternative to dismissal, you
should give the employee notice (see example letter below).

The final step is to arrange for the appropriate termination payment to be made.
Generally, the employee will be entitled to full pay during the notice period, even
if his entitlement to sick pay or SSP has expired. The process is summarized in
Figure 14.2.
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Example letter to employee on long-term absence where

termination of employment is being considered

Dear

| refer to my previous letter of [insert date] on this matter.

As you know, we have, with your permission, consulted your doctor about your illness and
resulting absence from work, which has now been continuous since [insert date]. However,
your doctor was unable to indicate when you might be able to return to work.

You will appreciate that we are unable to keep your job open indefinitely as this causes us
operational difficulties. We therefore need to know whether you can give us a definite date
when you are likely to return to work. If you feel that you are unable to return to your old job,
but could carry out some other job in the company, could you please let us have your
suggestions about any alternative job you feel would be suited to your skills and experience.
We will give any such suggestion full consideration.

If you are unable to return to work in any capacity, we will reluctantly have to consider
terminating your employment. However, before we take any final decision we would like you
to have a medical examination, which we will pay for, so that we can obtain a second opinion.

If you do not agree to this medical examination, could you please let us know of any reasons
why you consider that we should not take steps to terminate your employment.

| enclose a stamped, addressed envelope for your reply.

Yours sincerely,
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Example letter terminating employment because

of employee’s long-termill health

Dear

I'm sorry to hear that your health has not improved and that you will not, therefore, be able to
return to your job as [insert job title].

As you know, we have discussed this with you and although we have considered alternative
work within the company, you are aware that we have been unable to find anything suitable.

We have also consulted our medical adviser about the likely prospect of a return to work,
but he has confirmed that you are unlikely to be able to return to your job in the foreseeable
future. In the circumstances, | regret that | have little choice but to give you notice in
accordance with your contract of employment.

Your employment with the company will therefore cease on [insert date]. You will be entitled
to payment for your notice period of [insert number of weeks] and we have also decided to pay
you a further [insert number] weeks’ pay, as an ex gratia payment in recognition of your past
service with the company.

You will need to contact [insert name] to discuss any outstanding matters, such as your
pension entitlement, and to get any other advice that you might require. You have the right to
appeal against this decision and if you wish to do so please let me know within five working days.

| am sorry that we have had to terminate your employment with the company and | hope that
your health improves in the future. If itimproves sufficiently for you to return to work at any
time please do not hesitate to contact me.

Yours sincerely,

Frequent short-term absences

Frequent short unplanned absences can often be more disruptive than one long-term
absence. Where such absences occur, and particularly where they follow a clear
pattern, such as extra days being taken after bank holidays, you will need to take
action that could lead to dismissal. What constitutes an unsatisfactory level of
attendance is for you to decide.

When you have an employee whose absences have reached an unacceptable level

you should take the following action:

Consider whether the absences are higher than those for comparable employees.
Consider the reasons for the absences and the employee’s overall attendance
record.

Discuss the absences with the employee, warn him that the attendance record is
unacceptable, and tell him about the likely consequences if the record does not
improve.

Consider whether there may be any factors in the job that could be contributing
to the absences.
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e Give the employee an opportunity to improve.

e Consider whether the problem could be resolved by changing the job, or by
transferring the employee to other duties.

e If the position does not improve, you will have to issue a disciplinary warning.

e If the disciplinary warning has no effect, and you have followed your disciplinary
procedure, you may have no alternative but to dismiss the employee.

Dismissal for misconduct

There are a number of sanctions that might be appropriate in cases of misconduct;
this depends on the seriousness of the misconduct. Some actions, such as lateness for
example, should be dealt with by giving the employee the appropriate warnings
under the disciplinary procedure, with dismissal being the last resort if everything else
has failed. In cases of serious misconduct you may instead go straight to a final
written warning and, where this misconduct falls within the definition of gross
misconduct, you may be justified in summarily dismissing the individual concerned,
ie dismissal without notice or payment in lieu of notice.

The kinds of actions that have been classified as gross misconduct are described in
Chapter 12. Before taking the step of dismissing someone you should:

e Thoroughly investigate the circumstances.
e Give the employee an opportunity to explain his conduct.

e Consider the employee’s previous record and particularly any prior disciplinary
warnings.

e Ensure that the employee had been made aware that the conduct in question
could lead to dismissal, or that the conduct was such that any reasonable
employee might expect dismissal to result from it (you cannot be expected to spell
out every possible action that might be regarded as serious misconduct).

e Consider whether, where appropriate, the employee had been given time to
improve.

e Ensure that you have followed your disciplinary procedure.

If all the above conditions have been complied with, and you have reasonable grounds
for believing that the employee is guilty of the conduct complained of, and that
dismissal is a reasonable response in the circumstances, then you may take action to
dismiss the employee.

In taking this action the key points to bear in mind are that your action must be
considered reasonable and it should be consistent with penalties that may have been
imposed in the past for similar offences. You must also give the employee the right
to appeal against the decision.
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An example letter terminating employment for misconduct is set out below.

Example letter terminating employment on grounds

of misconduct

Dear

| write to confirm the outcome of our meeting held on [insert date].

| regret that it has been decided to terminate your employment with effect from [insert date]
for the following reason(s): [describe reason(s) for dismissal].

You are entitled to [insert notice entitlement] weeks notice and you will continue to receive
full pay and benefits during this period. You will also be entitled to any outstanding holiday pay
up to your last day of service and | will arrange for these payments to be made to you as soon
as possible.

If you disagree with this decision, or feel that you have been treated unfairly by the
company, you have the right to appeal through the company’s disciplinary procedure. If you
wish to do so, please let me know by [insert date].

The company will be prepared to provide you with a fair and accurate reference.

| regret that we have had to take this step and would like to wish you every success in
finding a new job.

Yours sincerely,

Redundancy

A redundancy occurs when you dismiss someone because your requirement for the
work that person was doing has ceased or reduced in that location.

Avoiding redundancies

When faced with the prospect of making staff redundant your first step should
always be to consider other possible options. These might include:

putting a freeze on recruitment;

bringing contracted-out work back into the company;

reducing or removing overtime working;

reducing working hours or asking staff to work part time, or share jobs;

work reorganization, and so forth.

Selecting staff for redundancy

The first step in any redundancy programme is usually to ask for volunteers. The
problem with this is that those who volunteer may not be the ones you wish to lose,
and also employees might feel that by volunteering they could be undermining their
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future prospects with the company. However, a voluntary redundancy programme
might help to reduce the overall number who may be subject to compulsory redundancy.

If compulsory redundancy is inevitable you will have to consider the selection
criteria. In choosing the criteria you must ensure that they are objective and are not
seen to be biased against any particular individual or group within the company.

Common redundancy criteria are a) on the basis of performance — in which case
you need to ensure that any decisions can be supported by concrete evidence, such as
ratings in the company’s performance appraisal scheme; b) attendance or disciplinary
record — which again must be supported by accurate records.

A growing trend is to carry out a skills audit to determine the company’s current
and future knowledge and skills requirement. This can then be used to support any
decisions about redundancy. Whatever redundancy criteria are applied you must
ensure that you do not select employees because of a protected characteristic as
defined by the Equality Act 2010 — sex, sexual orientation, marital status, race, age,
pregnancy, disability, belief, etc — or for any reasons connected with trade union
membership or carrying out duties as a safety representative. Also, any selection made
because the employee attempted to assert any of his legal rights is likely to be unfair.

An example letter of compulsory redundancy is set out below.

Example letter making an employee compulsorily

redundant

Dear

| refer to our recent meeting when | indicated that because of a reduction in demand for the
company'’s services | had to consider making your job redundant.

I regret that | now have to confirm that your job will become redundant with effect from
[insert date].

We have fully discussed the possibility of you taking alternative employment with the
company, but, as you know, there are at present no jobs available that are appropriate to your
skills and experience. If this situation changes in the future we would be happy to re-employ
you, should you still be available.

The redundancy payments you are entitled to are set out below:

statutory redundancy pay: [...weeks x £ ...per week] =
additional severance pay: [...weeks x £ ...per week] =
pay in lieu of notice: [...weeks x £ ...per week] =
outstanding holiday pay: [...weeks x £ ...per week] =

M M

The company secretary will write to you separately about your pension entitlement. You have
the right to appeal against this decision, and if you wish to do so | would be grateful if you
would let me know within five working days.

I would like to take this opportunity to thank you for your past service with the company and
to wish you every success for the future. If you wish to appeal against this selection or if you
would like to discuss any aspect of this letter please do not hesitate to contact me.

Yours sincerely,
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The redundancy process

Consultation with trade unions and/or employee representatives

If you are proposing to make 20 or more employees redundant you are legally
required to consult any trade unions and employee representatives about ways of
avoiding or reducing the redundancies, and of ameliorating the consequences. You
must tell them:

o the reasons for the redundancies;
® the numbers and descriptions of jobs it is proposed to make redundant;

e the total number of employees in the company or establishment where the
redundancies are occurring;

o the method of carrying out the redundancies, including selection criteria;
e how redundancy pay will be calculated;

e any proposals for reducing or avoiding the redundancies and for ameliorating the
consequences.

There is also a strict timescale for consultation, depending on the numbers being
made redundant, and if you intend to make 20 or more people redundant within 90
days or less you must also notify the Department for Business, Innovation and Skills
(BIS). The overall process is set out in Figure 14.3.

Following consultation with the employee representatives or trade unions you
must also ensure that you consult with each individual that you propose to make
redundant (see below).

Individual redundancy procedure

Quite apart from the rules relating to collective redundancies, there is a need to
follow a definite procedure in making individual employees redundant. The process
to be followed includes:

1 an individual consultation meeting with the employee to be made redundant;

2 a further meeting to hear any proposals put forward by the employee, and at
which the final decision can be taken;

3 holding any appeal hearing against the redundancy.

At the initial meeting you should indicate that you are considering making the
employee’s job redundant and explain the reasons why this particular job is the one
to be selected. You should stress that the meeting is a consultative one and that no
final decision has been taken at that stage. You should give the employee a
reasonable amount of time to consider his position and to make any suggestions, eg
work reorganization. What is a ‘reasonable’ amount of time is not defined but a
small employer should allow at least two weeks, and ideally four, for this
consultation period.

At the second meeting you should listen to any suggestions put forward by the
employee and then confirm your decision following the meeting. The employee has
the right to be accompanied at this meeting by a colleague or a trade union
representative. If the decision is to confirm the redundancy you need to give the
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employee the opportunity to appeal and then hear any appeal. Again, the employee

has the right to be accompanied at the appeal hearing.

Rights of redundant employees
Any employee made redundant has a right to:

e paid time off work to look for another job if he has completed at least two years’

continuous service;

e redundancy pay if he has completed at least two years’ continuous service;

@ the contractual or statutory notice period, or pay in lieu of notice;

e a four-week trial period (which can be extended by agreement) in a suitable
alternative job without losing the right to redundancy pay if the job proves
unsuitable — this can be ended by either party.

Redundancy pay is calculated on the basis of age and length of service as set out in
Figure 14.4. The number of weeks’ pay is multiplied by the current statutory rate,

which is periodically reviewed.
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FIGURE 14.4 Ready reckoner

EMPLOYMENT LEGISLATION
Ready Reckoner for calculating the number of weeks’ pay due
Read off your age and number of complete years’ service. The table will then show how many weeks’ pay you are

entitled to.
If you are aged between 64 and 65, the amount due will be reduced by one twelfth for every complete month you are
over 64.

2 | 3| 4 5 | 6] 7 8 9 [ 10 | 1 [ 12 [ 13 [ 141516 [17[18]19]20
Age
1811 1
19 1 | 1%
20 1 11| 2
21 1 11| 2 | 2%
22 1 || 2 [24] 3
23 || 2 [ 26| 3 |3 4
24 2 |26 3 |3% | 4 [4h] 5
25 2 | 3 |3% | 4 |4h] 5 |5%] 6
26 2 | 3 | 4 |45 |5 6 |6h] 17
27 2 |3 | 4 5 [5% | 6 |6h]| 7 |7h] 8
28 2 13| 4 5 | 6 |6% | 7 | 74| 8 |84] 9
29 2 |3 | 4 5 | 6 | 7 [7%] 8 [8:]9 |9 |10
30 2 | 3| 4 5 | 6] 7 8 |84 ] 9 | 9% |10 [10/%] 1
31 2 |3 | 4 5 | 6] 7 8 9 [ 9% | 10 [10%] 11 [11%4] 12
32 2 |3 | 4 5 | 6|7 8 9 [ 10 |10% | 11 [11%%] 12 12| 13
33 2 | 3] 4 5 | 67 8 9 [ 10 | 11 1] 12 [12] 13 [13%a] 14
34 2 | 3| 4 5 | 6|7 8 9 [ 10 | 11 |12 [12%] 13 |13 | 14 |14V 15
35 2 | 3| 4 5 | 6|7 8 9 [ 10 | 11 |12 [ 13 [13%| 14 |14%| 15 [15)2| 16
36 2 |34 5 | 6] 7 8 9 [ 10 | 11 [ 12 [ 13 | 14 |14%| 15 [152| 16 |16%| 17
37 2 | 3] 4 5 16 | 7 8 9 |10 | 11 [ 12 | 13 [ 14 | 15 |15 16 [16%2| 17 |[17%
38 2 |3 | 4 5 | 67 8 9 [ 10 | 11 [ 12 [ 13 [ 14 | 15 | 16 [16% | 17 |17%| 18
39 2 |34 5 | 67 8 9 [10 | 11 [ 12 [ 13 | 1415 | 16 | 17 [17%] 18 |18%
40 2 |3 | 4 5 | 6|7 8 9 [ 10 | 11 [ 12 [ 13 [ 14 |15 [ 16 [ 17 | 18 |18/ | 19
4 2 | 3| 4 5 | 6] 7 8 9 [ 10 | 1 [ 12 [ 13 | 1415 16 [ 17 | 18] 19 [19%
42 | 2% |3 | 4 | 5 | 6% | TVa | 8Ya | 9% |10% | 1% | 12)5 | 13V | 14Y2 | 15V5 | 16Y4 | 1772 | 18%2 | 194 | 20Y2
43 3 | 4 5 | 6] 7 8 | 9 [ 10 | 1M |12 13 [ 14|15 ]16 |17 [1819] 20 | 21
44 3 | 4s | 5% | 6Y% | 7V | 8 | 9% |10% | 11|12V [ 13Va | 14%2 | 15Y2 | 16Y2 [ 17Y2 | 18%2 | 192 | 202 | 21%2
45 3 |46 6 | 7 8 | 9 [ 10 | 1M |12 {13 [ 141516 |17 [18 |19 ] 20|21 |22
46 3 |46 6 |7 |84 | 9% [100 | 1% | 12Y5 | 13Va | 14Y2 | 15%5 | 16Y2 [ 1772 | 18V | 19%5 | 20% | 21Y2 | 22%2
47 3 |46 6 |7 9 [10 |11 |12 13 [ 141516 |17 (1819|2021 22|23
48 3 |46 6 |7V 9 [10% |11 |12Y, | 13Va | 142 [ 15V | 16%2 | 17Y2 | 18Y2 | 19V2 | 20%2 | 21V | 22V2 | 23V2
49 3 |46 6 | 7| 9 [10/) 12 | 13 | 14 [ 15 [ 16 | 17 | 18 [ 19 | 20 | 21 | 22 | 23 | 24
50 3 |46 6 | 7| 9 |10V 12 |13% | 14% | 15Y2 | 16Y2 | 17%5 | 18Ya | 19Y2 | 20V2 | 21%5 | 22V | 23V2 | 24%2
51 3 |46 6 |7V 9 [10Va] 12 |13%| 15 [ 16 | 17 | 18 [ 19 [ 20 | 21 | 22 | 23 | 24 | 25
52 3 |46 6 | 7| 9 |10V 12 |13 | 15 [16%2 [ 17Y2 | 18%a | 192 | 202 | 21Ya | 225 | 23V | 24Y2 | 25V2
53 3 |46 6 | 7| 9 [10V| 12 |13%| 15 [16%2| 18 | 19 | 20 | 21 | 22 | 23 | 24 | 25 | 26
54 3 |46 6 | 7| 9 [10%] 12 13| 15 [16%2| 18 | 19% | 20% | 21V | 22V2 | 23Y5 | 24Y; | 25Y2 | 26%2
55 3 |44 6 | 7| 9 [10V2| 12 |13%| 15 [16%2| 18 |19% | 21 | 22 | 23 | 24 | 25 | 26 | 27
56 3 |46 6 | 7| 9 [10%| 12 |13 | 15 [16%2| 18 |19% | 21 [22V2|23Vs | 24%: | 25V | 26%2 | 27%2
57 3 |46 6 | 7| 9 [10V2| 12 |13%| 15 [16%2| 18 |19% | 21 [22)2| 24 | 25 | 26 | 27 | 28
58 3 |46 6 | 7| 9 [10%| 12 |13%a| 15 [16%2| 18 |19% | 21 [22V2| 24 | 25%: | 26V | 27V | 28%2
59 3 |46 6 |7V | 9 [10V2| 12 |13%| 15 [16%2| 18 |19% | 21 [22)a| 24 |25V | 27 | 28 | 29
60 3 |46 1 6 | 7| 9 [10%] 12 |13%| 15 [16%2| 18 |19% | 21 [22V2| 24 |25%| 27 |28Y2|29%s
6121 3 [ 4% | 6 | 7% | 9 |10/ 12 |13%| 15 |16V2| 18 |19%2| 21 [22)2| 24 |25¥a| 27 |28%2| 30

18*[1] — Itis possible that an individual could startto build up continuous service before age 16, but this is likely to be
rare, and therefore we have started this Table from age 18.
61*[2] — The same figures should be used when calculating the redundancy payment for a person aged 61 and above.
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If you make an offer of alternative employment you should ensure that any such offer
is made in writing. An example letter is set out below.

Example letter offering alternative employment

Dear

Following our recent discussion, | write to confirm that your previous job has become
redundant with effect from [insert date] but that the company is able to offer you alternative
employment as [insert job title] from that date.

Your terms and conditions of employment will remain unchanged.

As explained to you, you have the right to a trial period of four weeks, beginning with the
date you start the new job, for both you and the company to decide whether the job is a
suitable one for you. If either party decides that the job is not suitable, this will not affect your
entitlement to a redundancy payment.

I would be grateful if you would confirm your acceptance of this offer.

Yours sincerely,

Redundancy policy

You may wish to introduce a redundancy policy; an example is set out below.

Example redundancy policy

Introduction

The aim of this policy is to clarify what procedures will be followed in the event of
redundancies becoming unavoidable in the company. Every effort will be made to ensure that
redundancies will be avoided, but we have to accept that there could be circumstances
beyond the company’s control that could result in a reduced demand for our services.
Avoidance of redundancies

In the event of a reduction in demand serious enough to require a commensurate reduction in
working hours, our first step will be to consider organizational ways of adjusting to the
reduction. This will include:

reducing costs where possible;
cutting back on overtime;
reducing the number of short-term temporary or agency staff;

bringing work in-house, rather than using contractors, where this is possible;
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redesigning jobs and reorganizing work;
asking for volunteers to work part-time or job-share;
considering any other proposals put forward.
If we are unable to achieve the required savings by reorganizing we would ask for volunteers

for redundancy. However, the company reserves the right to refuse to agree to make someone
redundantif itis notin our interests to do so.

Consultation

In the event of compulsory redundancies being unavoidable the company will consult trade
union and employee representatives about:

redundancies proposed;

reasons for the proposals;

number and descriptions of employees who itis proposed to make redundant;
total number of employees of that type employed in the company;

proposed method of selecting the employees for redundancy;

how the redundancies will be carried out;

how any redundancy payments will be calculated.

The consultation will be carried out for the purpose of considering ways of:
avoiding the dismissals;
reducing the number of employees to be dismissed; and
mitigating the consequences of the dismissals.
In addition to any collective discussions, any individual employee whose job is considered for
redundancy will also be consulted to consider alternative suggestions.
Selection of staff for redundancy

The criteria for the selection of staff to be made redundant will be discussed as part of the
consultation process.

We will ensure that any criteria selected are fair and objective.

Any employee selected for redundancy will be notified in writing, following individual
consultation.

Notice period

The employee’s contractual or statutory period of notice, whichever is the greater, will apply.

Redundancy pay

Redundancy pay will be calculated in accordance with the relevant statutory provisions,
which are based on the employee’s age, length of continuous employment, and the current
statutory weekly rate or the actual weekly wage.
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Right of appeal

Any employee who feels that the selection criteria were unfair or incorrectly applied can
appeal to the Managing Director. Any such appeal must be made in writing within 10 working
days of receiving the redundancy notification. The Managing Director will arrange an
interview within five days with the employee, who has the right to be accompanied by a trade
union representative or colleague. The Managing Director will give a decision on the issue
within 10 working days of the interview.

Time off to seek alternative employment

Any employee made redundant will be considered for other suitable jobs in the company. If no
such jobs are available, appropriate time off will be given to look for alternative employment.

Dismissal for Some Other Substantial Reason (SOSR)

It is potentially fair to dismiss an employee on the grounds of ‘some other substantial
reason of a kind such as to justify the dismissal of an employee holding the position
which the employee held’. The heading includes those reasons that don’t fall neatly
into one of the other headings. Examples of reasons for dismissal that have been held
to come under the SOSR heading include:

a necessary business re-organization that is not a statutory redundancy;

® the expiry of a fixed-term contract without renewals

e pressure from a key customer, client or third party where there is no suitable
alternative employment;

e dismissal of the temporary replacement for an employee absent due to maternity
leave;

e dismissal of the temporary replacement for an employee suspended on medical
grounds;

® serious personality clashes or a complete breakdown in the working relationship
between employees.

Giving references

You are not legally required to give a reference, although it is likely to be illegal if you
withhold a reference for someone because of having previously taken legal action
against you.

Any reference you do give must be fair and accurate, otherwise you could be
liable to an action for defamation or negligence.

To avoid any possible legal action employers often opt to give a neutral reference,
which merely states the facts about the job held by the employee but avoids any
judgements about the employee’s performance or personality.
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Employees do not have an automatic right to see any reference you give, but under
the Data Protection Act 1998 they do have access to any references given to you by
another employer. However, you can refuse to give access if doing so would give
information about another person who could be identified as the source of the
information. Information about a third party cannot be disclosed unless that person
has consented to the disclosure. Therefore, if you do not want a reference you give to
be disclosed you should state that the reference is given in confidence.

The key points concerning references are:

@ There is no legal obligation to provide a reference apart from jobs subject to FSA
(Financial Services Authority) rules.

e Most employers provide references for reasons of reciprocity and because not to
do so could be to the detriment of the employee.

® When references are given it is important that they are accurate, as otherwise legal
action could be taken against the giver; the recipient of an inaccurate reference
could also have a claim for any loss incurred through acting on that reference.

o Givers of references are not liable for any inaccurate statements if made in good faith.

@ There are a number of ways in which the subject of a reference may gain access to
it, and under the provisions of the Data Protection Act 1998 there is a right to
such access — you should therefore work on the assumption that the reference
may be seen by the person to whom it refers.

® You should be wary of giving a good reference to an unsatisfactory employee
who is dismissed, as this could severely weaken your case if that person brings a
charge of unfair dismissal; similarly, misleading a prospective employer could
leave you open to a claim from that employer.

® References may be obtained in writing or by telephone, but a written note should
be kept of any telephone reference.

Exit interviews

When an employee resigns you might find it useful to discuss the reasons for his
departure. This may not only help to correct any perceived deficiencies, but can
sometimes have the effect of persuading the employee not to leave, by addressing his
concerns. The main drawback is that you cannot be sure that the reasons given for
leaving are the true ones. Often, if an employee has decided to leave anyway he may
see little point in criticizing the company or its management and possibly jeopardizing
the content of any reference or future relationships.

Examples of the kinds of questions that you might want to ask at an exit interview are:

Why are you leaving the company?

Which company are you going to?

What sort of job are you going to do?

What advantages does the new job offer over your old one?
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How will your reward package differ from your old one?

Was your job with us what you expected?

Could your qualifications, experience and skills have been better used?
Did you receive all the support you required?

Did you get all the training you needed?

How did you view your prospects in the company?

What did you think of the working environment?

Are there any changes that we should make to our employment practices?

Are there any other issues you think we should know about?

Further information

Data Protection Act 1998

Disability Discrimination Act 1995

Employment Rights Act 1996

Equality Act 2010

Essential Facts — Employment (2011) Croner, Kingston upon Thames, Surrey

Maternity and Parental Leave Regulations 1999

National Minimum Wage Regulations 1999

Public Interest Disclosure Act 1998

Rehabilitation of Offenders Act 1974

The Redundancy Payments Scheme — A guide for employees, employers and others, PL808,
BERR (now BIS)

Trade Union and Labour Relations Consolidation Act 1992

Working Time Regulations 1998



KoganPage
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Dealing with
Tribunal Cases

he number of employment tribunal claims in 2010/11 was 218,100, a decrease of

8 per cent on 2009/10 but still an increase of 44 per cent on 2008/9. There are
many employees who feel that they have nothing to lose by pursuing a tribunal case,
and even where there is little chance of success, pressure can be brought to bear on the
employer to settle before the hearing. Many are prepared to do so to avoid the time
and effort involved in fighting a case, even where they feel that there is no justification
for the claim. In 2010/11 around 61 per cent of cases were settled or withdrawn
before reaching a tribunal hearing. Of those going to a hearing about 36 per cent
were successful and the average awards were:

Unfair dismissal £8,924
Race discrimination £12,108
Sex discrimination £13,911
Disability discrimination £14,137
Religious discrimination £8,515
Sexual orientation discrimination £11,671
Age discrimination £30,289

The government has taken steps to try to reduce the number of employment tribunal
claims by:

e asking ACAS to take a more active role in the arbitration of unfair dismissal
cases, where both parties have voluntarily agreed to this approach;

@ increasing the maximum deposit that can be asked for, following a pre-hearing
review (see below), from £150 to £500;

e awarding costs where proceedings that have little prospect of success have been
pursued;
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e raising the maximum level of costs that can be awarded without a detailed
assessment from £500 to £10,000.

Generally each side pays their own costs; for only 487 cases were costs awarded in
2010/11. The average costs awarded were £2,830.

The role of employment tribunals

Employment tribunals are legally constituted bodies set up to hear complaints about
matters connected with employment. They are like informal courts with three
members, including a legally qualified employment judge.

How a claim arises

Any employee wishing to make a claim to an employment tribunal must do so within
three months of the date of termination of employment, or of the event to which the
complaint relates. The applicant has to complete a form ET1, which sets out the
grounds of the complaint and this is sent to the employer.

If you, as an employer, receive a form ET1 you will need to respond by completing
form ET3, generally within 21 days, a process known as ‘entering an appearance’.

How to defend a claim

The process for defending a claim is as follows:

® You will receive a copy of the employee’s claim, which will set out the grounds of
her complaint in form ET1.

® You should read the form carefully to ensure that all the details are correct.

® You are asked whether you intend to contest the claim, and if you do you should set
out the grounds for resisting it and address any errors in the employee’s application.

e If insufficient information has been provided by the applicant for you to be clear
about the exact nature of the claim you can ask the local tribunal office for a
delay in responding — entering an appearance — until you have received further
and better particulars.

® The defence you put forward will depend of course on the nature of the claim.

e Following the receipt of the ET1 you are likely to be contacted by a conciliation
officer of ACAS, whose role is to try to negotiate a settlement between the parties.

Preparing for a tribunal hearing

You should be notified about a tribunal hearing 14 days in advance. When preparing
for a hearing you should:
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® Make sure that your witnesses are able to attend the hearing.

® Brief any witnesses to ensure that they are aware of what they may be asked and
are clear about their responses.

e Arrange your documents into a bundle and number them consecutively.

e Send large bundles of documents to the tribunal office well in advance to give
everyone time to read them.

® DPrepare thoroughly and try to anticipate likely questions.
e Consider whether you need to be represented at the tribunal.

Procedure at the hearing
The procedure to be followed at the hearing is:

Arrive early and let the receptionist know who is attending the hearing.

Contact the other party in case there is the possibility of a last-minute settlement.
Confirm with your witnesses the tribunal procedure and the evidence they are to give.
The party with the burden of proof will be asked to present their case.

The other party will then be asked to present her case.

Witnesses will next be questioned by both parties and tribunal members.

N OO G h WON =

After the presentation of the evidence both parties will have the opportunity to
make a closing statement.

8 The tribunal will then make a decision on the evidence presented.

Compensation for unfair dismissal

Tribunals can award:

e Reinstatement or re-engagement.

® A minimum basic award calculated on a similar basis as the redundancy
payment subject to a maximum of 30 weeks’ pay at the current statutory rate
(£400 per week in 2011).

® A compensatory award designed to compensate for loss of earnings up to a
maximum of £68,400 in 2011 (reviewed annually). This limit may be disregarded
in certain cases, such as those relating to discrimination or where the dismissal
relates to health and safety or whistle-blowing issues.

Unreasonable claims

Rules have been introduced to try to discourage employees from pursuing claims that
are frivolous or unreasonable:
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® Where such cases arise tribunals have always been able to ask for a pre-hearing
review. If following this review the applicant still wishes to proceed with the case
a deposit of up to £500 may be required.

e A tribunal can take into account the unreasonable behaviour of a party’s
representative when awarding costs against that party.

@ The tribunal now has to consider an award of costs where proceedings that have
no reasonable prospect of success have been pursued.

Review of a tribunal’s decision

You can ask a tribunal to review a decision on the grounds that:
The decision was wrongly made because of an error by the tribunal staff.
A party did not receive notice of the proceedings leading to the decision.

The decision was made in the absence of a party.

New evidence has become available since the conclusion of the hearing to which
the decision relates, provided its existence could not have reasonably been known
of or foreseen at the time of the hearing.

@ The interests of justice require such a review.

It is up to the employment judge to decide whether to allow any such review. An
appeal to the Employment Appeal Tribunal can take place on a point of law.

Further information

Copies of both the ET1 and ET3 forms can be downloaded from: www.employmenttribunals.
gov.uk under ‘Forms & Guidance’

Employment Tribunal enquiry line, Tel: 0845 795 9775

Employment Tribunals Act 1996

Employment Tribunals and EAT Statistics, 2010-11, Ministry of Justice, London

Industrial tribunals procedures for those concerned in tribunal proceedings — ITL1
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Ensuring the
Health, Safety
and Welfare
of Employees

General responsibility

Duties of employers to employees
A s an employer you have a general responsibility to ensure the health and safety
of your employees. This requirement is given legal force through the Health and
Safety at Work, etc Act 1974. This requires that you must take all reasonably
practicable steps to provide:
a safe working environment, including safe access to and from your premises;
a safe system of work;

)
°
e safe tools, appliances and equipment;
e protection from hazards;

)

any necessary training and instruction to your staff.
In addition, if you employ five or more people you must:

e publish a written health and safety policy (see example below);

e form a safety committee if asked to do so in writing by at least two safety
representatives;

e consult all employees on health and safety matters.
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Duty to the general public

In addition to your duties to employees, you also have a duty to ensure the health and
safety of any visitors to your premises.

Duties of employees

At work your employees have a duty to take reasonable care of their own health
and safety at work and of other people who may be affected by their acts or
omissions, and to cooperate with you and others to ensure that your legal obligations
are met.

Enforcement of the Health and Safety at Work,
etc Act 1974

The Health and Safety at Work, etc Act is enforced by inspectors appointed by the
Health and Safety Executive. They have the power to:

enter and inspect premises;
collect information, including measurements, photographs, recordings and so forth;

take samples;

issue prohibition notices that have the effect of immediately halting the
machinery or process in question;

@ issue improvement notices requiring you to remedy specific defects;

e bring proceedings before a magistrates’ court.

In practice an inspector will not institute criminal proceedings unless you have
persistently flouted the law or the breach is a very serious one.

Safety representatives

Safety representatives can be appointed by recognized independent trade unions and,
where appointed, you have a duty to consult them on safety issues.

Any safety representative should, as far as is reasonably practicable, have been
employed continuously for two years or more, or have at least two years’ experience
in a similar environment. It is common for unions to appoint shop stewards as
safety representatives, but this can lead to a conflict of interest where, for example,
the shop steward has to represent employees who have been accused of breaching
safety procedures. However, you have no choice but to accept the union’s
nominated representative.

The role of a safety representative is to:

e investigate potential hazards and dangerous occurrences at work and examine
the causes of accidents;
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e investigate complaints by any employee represented about that employee’s
health, safety or welfare;

make representations about general health, safety and welfare matters;
carry out inspections;

represent employees in consultations with the Health and Safety Executive;

receive information from inspectors;

e attend meetings of safety committees.

You must give all reasonable assistance and facilities to enable safety inspections to
take place.

In addition, the Health and Safety (Consultation with Employees) Regulations
1996 require you to consult employees, where there are no recognized trade unions,
on a range of health and safety issues that are likely to affect employees. Consultation
can be with the employees directly or with elected ‘representatives of employee
safety’ (RoES).

Whether you deal with safety representatives appointed by recognized independent
trade unions or with RoES elected by employees, you must let them have reasonable
paid time off to carry out their functions and to receive training.

Protection for health and safety representatives

You may not dismiss, or take action short of dismissal (such as downgrading, or
disciplinary action) against safety representatives and employees for taking what may
be regarded as appropriate action in relation to health and safety issues. This
protection is for:

e any employee to whom you give specific health and safety responsibilities;

e arecognized workers’ representative on health and safety matters or a member of
a safety committee;

e any employee who draws your attention to circumstances connected with his
work that he believes to be harmful or potentially harmful (generally this will
apply only where there is no appointed safety representative);

e any employee who leaves or proposes to leave his place of work because he
reasonably believes that there is a serious and imminent danger that he could not
have been expected to avert, and who refuses to return to the place of work while
the danger persists;

e any employee who, in dangerous circumstances, takes or proposes to take
appropriate steps to protect himself or other people from danger.

Whether or not any action you take against an employee is justified will depend on
the circumstances. If the employee is negligent and you can demonstrate that the
action you took would have been taken by any reasonable employer in the same
circumstances, the protection will not apply to the employee. If the employee considers
that the action is not justified, he may complain to an employment tribunal, regardless
of his length of service.
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Safety committees

Safety representatives can require you to set up a safety committee and this must be
done within three months of receiving a written request from two or more safety
representatives. Before setting up the safety committee, however, you should consult
both the safety representatives and any recognized trade union.

Membership

Where a safety committee is set up you can decide the membership, although it
clearly makes sense to have regard to the views of the trade union representatives.
The relationship of the safety committee to other committees, and the general working
arrangements, will depend on how your company is organized. For example, where
you have a number of different plants or workplaces it might be necessary to have
separate committees at each of these, perhaps with a coordinating committee at the
group or company level.

The membership of the committee should be limited to a reasonable size with an
equal number of management and employees’ representatives.

Management representatives should include those who have the necessary
knowledge and experience to provide accurate information on technical issues
relating to health and safety, and should include not just line managers, but also
functional specialists such as engineers. They should have the necessary authority
to be able to make decisions. Other specialists may be co-opted onto the committee
or can be asked to attend meetings in relation to items about which they have
particular knowledge.

Role and objectives

The main role of the safety committee is to keep under review health and safety
measures taken by the company. Specific functions are likely to include:

e the study of accidents and notifiable diseases, statistics and trends, to enable
reports and recommendations to be made to the company’s management;

e examination of safety audits, to report on problems and recommend any
necessary changes;

e the consideration of reports and information provided by health and safety
inspectors;

the consideration of reports from safety representatives;
assistance in the development of work safety rules and safe systems of work;

monitoring the effectiveness of safety training for employees;

monitoring the effectiveness of health and safety communication in the
workplace;

e providing a link with the various government inspectorates and agencies.
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Management of health and safety

The Management of Health and Safety at Work Regulations 1999 require you to:

® Assess the risk to health and safety of your employees and anyone else affected by
your work activities, and if you have more than five employees, to record any
significant findings.

® Make arrangements for putting into practice the preventive and protective
measures arising from the risk assessments, and to put these in writing if you have
more than five employees.

e Carry out health and safety surveillance of employees where appropriate.

Appoint competent persons to carry out health and safety measures, preferably
from within your company.

Arrange any necessary contacts with emergency services.
Provide information and training to employees.

Cooperate with other occupants of your premises to coordinate safety measures.

Ensure that temporary employees are also given the appropriate information.

First aid

You are required to make first aid arrangements for your employees. The extent of
these facilities will depend on the:

e number of employees;

@ type of work carried out;

@ size of the working premises and the location of employees;

e location of the working premises.

The number of first aid staff to be provided will depend on all of the above factors,
plus whether there is shift working, and the distance from medical services. As a
general rule there should be one first aider for every 50 to 100 employees. Where
hazards are greater there should be one for every 50 employees and at least one for 20

or more employees. If you feel that there is no need for a first aider you should
appoint someone to take action in the event of an injury or illness.

Provision of sanitary facilities
The HSE has provided guidance on the provision of sanitary facilities, which should
include:

e enough toilets and washbasins for those expected to use them — people should not
have to queue for long periods to go to the toilet;
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where possible, separate facilities for men and women - failing that, rooms with
lockable doors;

clean facilities — to help achieve this walls and floors should preferably be tiled
(or covered in suitable waterproof material) to make them easier to clean;

a supply of toilet paper and, for female employees, a means of disposing of
sanitary dressings;

facilities that are well lit and ventilated;

facilities with hot and cold running water;

enough soap or other washing agents;

a basin large enough to wash hands and forearms if necessary;

a means for drying hands, eg paper towels or a hot air dryer; and
showers where necessary, eg for particularly dirty work.

Reporting of injuries, diseases and dangerous
occurrences

The Reporting of Injuries, Diseases and Dangerous Occurrences Regulations 1995
(RIDDOR) require you to report to the HSE any of the following types of incident:

a death at work or within one year as a result of an injury or condition incurred
at work;

certain specified injuries such as fractures, amputation, loss of sight, electric
shock, loss of consciousness, poisoning, injury caused by violence at work and so
forth;

lost time where the person is unfit for work for more than three consecutive days
excluding the day of the accident;

any of the dangerous occurrences specified in the Regulations, including those
relating to lifting machinery, pressure systems, dangerous substances, breathing
apparatus, explosives and so forth;

where a person suffers from any of the diseases listed and works in one of the
specified activities.

Generally, these must be reported immediately, followed by a written report within
seven days.

Health and safety policy

If you have more than five employees you are required to have a health and safety
policy, which would normally be incorporated into the staff handbook. An example
policy is set out below.
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Example health and safety policy

Itis the company'’s policy to establish and maintain safe and healthy working conditions for all
staff in accordance with current health and safety legislation.

Itis also your responsibility, along with all of our employees, to take reasonable care to
ensure the health, safety and welfare of yourself, your colleagues and any visitors to our
premises. You should cooperate with any measures introduced to promote health and safety
and should bring to the attention of the appropriate supervisor or line manager anything which
you feel is, or may become, a safety hazard.

Any infringement of the health and safety policy and rules could lead to disciplinary action
and, in certain circumstances, to criminal proceedings.

The director of operations is the main person responsible for ensuring the overall health
and safety of our premises.

Fire and bomb alerts

Instructions on what to do in the event of the fire alarm sounding or a homb alert, and the
instructions for evacuating the building, are displayed throughout the building. You should
make sure that you have read and understood these instructions and know the location of all
emergency exits. In the event of an alarm you should leave the building immediately without
attempting to retrieve papers, files, personal possessions and so forth.

Security

You are issued with instructions relating to security and the wearing of security passes on joining
the company. These must be complied with at all times. In the interests of security the company
reserves the right to search staff and their baggage on entering or leaving the premises.

First aid

Some members of staff are trained in first aid and their names are displayed on the notice
board. First-aid boxes are located at [insert location(s)].

Accidents

Any accident or injury on our premises must be reported to your line manager immediately, so
that the matter can be properly investigated, recorded and, if appropriate, reported to the
proper authorities.

Risk assessments

The company will carry out regular risk assessments relating to the work environment and the
equipment used to ensure that these pose no health hazards. Any concerns you might have in
this respect should be reported to your line manager.

Smoking at work

Smoking is banned in public places and offices. A policy document on smoking is set
out in Chapter 9.
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Health and safety regulations

Some of the main health and safety regulations you may need to be aware of,
depending on the nature of your business, are as follows:

Safety Representatives and Safety Committees Regulations 1977

Control of Asbestos at Work Regulations 1987

Control of Lead at Work Regulations 1998

Noise at Work Regulations 1989

Control of Substances Hazardous to Health Regulations (CoSHH) 2002
Electricity at Work Regulations 1989

Personal Protective Equipment at Work Regulations 1992

Manual Handling Operations Regulations 1992

Health and Safety (Display Screen Equipment) Regulations 1992

Provision and use of Work Equipment Regulations 1998

Supply of Machinery (Safety) Regulations 1998

Workplace (Health, Safety and Welfare) Regulations 1992

Chemicals (Hazard Information & Packaging for Supply) Regulations 1996
Fire Precautions (Workplace) Regulations 1997

Lifting Operations and Lifting Equipment Regulations 1998

Construction (Design and Management) Regulations 1994

Confined Spaces Regulations 1987

Pressure Systems and Transportable Gas Containers Regulations 1989
Health and Safety (Safety Signs and Signals) Regulations 1996

Highly Flammable Liquids and Liquefied Petroleum Gases Regulations 1972

The Corporate Manslaughter and Corporate Homicide
Act 2007

This Act came into force on 6 April 2008 and sets out an offence leading to conviction
of an organization where a gross failure in the way activities were managed or
organized results in a person’s death.

Official sentencing guidelines on corporate manslaughter and health and safety
offences causing death were published by the Sentencing Guidelines Council in
February 2010. These set out in detail the factors a court should take into account in
passing sentence under the Act, including, for example ‘whether the fine will have the
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effect of putting the defendant out of business’. One company that was prosecuted
under the Health and Safety legislation after a worker was killed as a result of a fall
from faulty scaffolding was fined only £1 (but over £13,000 in costs) because the
judge took into account the fact that any significant fine would cause the company to
go out of business.

Further information

Health and Safety at Work, etc Act 1974

Health and Safety (Consultation with Employees) Regulations 1996

Leading Health and Safety at Work Guidelines: Leadership actions for directors and board
members, loD, HSE, www.iod.com/hsguide

Management of Health and Safety at Work Regulations 1999

Stranks, J (2007) Health and Safety at Work, revised 8th edn, Kogan Page, London

The Corporate Manslaughter and Corporate Homicide Act 2007
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Working with
Trade Unions

he majority of small and medium-sized businesses in the United Kingdom do not

have trade unions and this chapter will not therefore apply to them. However,
where trade unions do exist, and particularly where they are recognized by the
employer, they do make a difference to the way in which the company is run.

The degree of difference between an organization with a union or unions and one
without depends on the attitude of management and whether or not there is union
recognition. The key difference in a company where unions are recognized is that
changes to terms and conditions of employment, and perhaps to working methods
and arrangements, will be discussed and negotiated collectively with those unions,
rather than with individual employees or their non-union representatives.

The rest of this chapter highlights some of the other key implications for employers
and managers.

The role of a trade union

The primary role of a trade union is to protect the interests of its members. This
entails negotiating the best possible deals in terms of pay, conditions of service and
working arrangements generally. Many unions also have political objectives but
these are generally a secondary consideration.

Recognizing a trade union

Why recognize a trade union?

If you have not previously recognized a union the thought of having to consult one
and possibly negotiate with it on a range of issues can be alarming. However, there
are a number of advantages:
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it can provide a focal point for consultation and communication;

e it can help to convince the employees of the need for change or for new ways of
working;

e the involvement of a union in the change process can help to legitimize the
actions of management in the eyes of the workforce;

® it can improve communications between management and the workforce;

e if you wish to introduce changes to working practices, or contract terms, you
need only reach agreement with the elected representatives and not with every
individual employee, provided they are all members of the union.

The right of recognition

You can voluntarily agree to recognize a trade union. However, following the
Employment Relations Act 1999, if you have 21 or more workers you are legally
required to recognize an independent trade union (or unions) for a group of workers
(described as a ‘bargaining unit’) if a majority of the workforce vote for such
recognition. A ‘majority’ in this case means a simple majority of those voting and at
least 40 per cent in that bargaining unit.

The meaning of a bargaining unit

Any group or groups of workers at a particular workplace can constitute a
‘bargaining unit’. This is one of the issues that you will need to resolve in discussion
with the union.

The meaning of union independence

Many trade union rights depend on the trade union being recognized as independent
- not under the control of the employer. Being independent has the advantage that
the right not to be dismissed or suffer action short of dismissal on the grounds of
trade union membership or activities only applies where the union is independent.
Also, only an independent union can negotiate away the right to strike in a
collective agreement.

If an independent union is recognized by you it then acquires additional rights.
These are:

@ the right to information for collective bargaining purposes;

@ the right (in certain circumstances) to be consulted about proposed collective
redundancies and transfers;

@ the right to paid time off for union officials and for unpaid time off for union
members to carry out trade union activities;

e the right to be consulted on health and safety matters.
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Recognition procedure
An application by a union for recognition must satisfy the following criteria:

o the request must be received by the employer;
e the trade union must be independent and have a certificate to that effect;

o the employer must have at least 21 workers on the day the request is received or
have employed an average of at least 21 workers in the 13 weeks preceding the
date of the request;

® the request must be in writing, identify the union(s) involved and state that it is a
request under the provisions of schedule 1 of the Trade Union and Labour
Relations (Consolidation) Act 1992.

If you accept the union’s request and agree with the identification of the bargaining
unit within 10 working days of receiving the request from the union, the union
becomes recognized for collective bargaining purposes and no further action is
required. If, however, you wish to negotiate there is a procedure to be followed,
which is summarized in Figure 17.1.

Voluntary recognition
If you are considering the voluntary recognition of a union you should take into account:

the degree of support for the union among the workforce;

the ability of the union to represent those employees effectively;
whether any other union is recognized for the workforce in question;
the costs and benefits to you as employer;

the status and reputation of the union;

the effects of union recognition on existing collective agreements and other terms
and conditions of employment.

Action to be taken on receiving a request for recognition
When a request for recognition is received you have to consider:

e whether to recognize that union;
e whether to enter into a single-union agreement;

@ the issues for which recognition should be given and whether they should be
limited to specific issues such as disciplinary and grievance procedures;

e whether recognition is in the interests of the company and workforce;

e whether recognition has been given to any other union(s) representing any of
those workers.
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FIGURE 17.1 Union recognition process (simplified)
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The scope and content of any recognition agreement

Once a union has been recognized a recognition agreement will need to be drawn up.
The agreement provides a framework for collective bargaining and sets out those
issues about which bargaining will take place. The agreement should include:

the names of the parties to the agreement;

the workers covered by the agreement;

process for their election;

the facilities that they will be given;

the purposes for which the trade union is recognized;

e the way in which the agreement will operate;

e provisions for terminating the agreement.

the number of shop stewards the organization is prepared to deal with and the
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Youshould try to geta single-union agreement as this is likely to simplify administration,
save time and money, and reduce the potential for inter-union disputes.

De-recognizing a trade union

Once a recognition agreement has been entered into you cannot end it within three
years of the agreement being made. After that period you can end the agreement with
or without the consent of the union. On the other hand, the union can end the
agreement at any time with or without your consent.

You can withdraw from recognition agreements if the number of workers falls
below the minimum required number of 21 in any 13-week period. To withdraw
from the agreement in these circumstances you must give a notice to this effect to the
union(s) involved and notify the Central Arbitration Committee (CAC). The
information given must:

identify the bargaining arrangements;
set out the 13-week period;

)

°

e state the date on which notice is given;

e be given within a period of five working days following the 13-week period;
)

state that you and any associated employer employed fewer than 21 workers on
average during that 13-week period;

e state the date on which the bargaining arrangements are to cease — this must be at
least 35 working days after the date of the notice.

Employees’ union rights

Trade union membership

All employees have the right either to belong to, or refuse to belong to, a trade union.

You must not penalize or in any other way discourage trade union membership, for
example by failing to provide training or promotion opportunities, by selecting union
members first in the event of redundancy, and so forth. Similarly, it is unlawful to dismiss
someone either because she is a member of a union or because she refuses to join one.

Where an employee feels that she has been penalized for belonging to a trade union
she can bring a complaint to an employment tribunal. The onus is then on the
employer to prove that the behaviour complained of, or the penalty imposed, is not
because of the employee’s membership or non-membership of a trade union.

Time off rights for trade union officers and members

Both members and officials of recognized independent trade unions have the right to
a reasonable amount of time off from work to take part in various trade union duties
and activities. Trade union officials have the right to paid time off to carry out trade
union duties and to undertake training.
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Any official should be paid at the normal rate, just as if she had not had any time
off or, where earnings are variable such as in piece work, at the average hourly rate.

Local trade union representatives or
shop stewards

Role

Most trade unions have local unpaid representatives, commonly known as shop
stewards, although there are a number of other descriptions. The role of these
representatives will vary according to the organization but is likely to include some or
all of the following;:

e representing their members locally, particularly at grievance and disciplinary
hearings;

recruiting new members to the union;

collecting trade union dues in the absence of any check-off agreement;

acting as a conduit of information between the union and its members;
representing the views of the local members to the full-time trade union officer;

consulting with the management;

negotiating certain issues at a local level, although the extent and range of this
will depend on the structure of the union;

e safeguarding employees’ health and safety in the workplace, where the steward is
also the safety representative.

Appointment of shop stewards

You should agree the appointment of shop stewards with the union and you should
reserve the right to impose conditions or veto particular appointments. The kinds of
conditions that it would be reasonable to impose are those relating to the employee’s
length of service, experience of the jobs being represented, disciplinary record,
attendance and so forth. There should also be an agreement about the number of
shop stewards.

Facilities for shop stewards
The facilities you will normally be expected to give to shop stewards include:

e reasonable time off with pay to carry out trade union duties such as attending
meetings and representing employees;
e reasonable time off with pay to receive training in trade union duties;

e office facilities.
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Working with shop stewards

The nature of the working relationship with shop stewards will often depend more on
the personalities involved than on any organizational factors. If you or your
management experience difficulty in working with any particular local representative
the matter should be raised with the full-time union officer at the next higher tier in the
union, before taking action such as withdrawing time-off facilities. Generally the union
will be interested in maintaining good relations, so will try to resolve any problems.
When working with shop stewards or any other trade union representatives on a
day-to-day basis it is wise to confirm any agreement in writing (unless it is ‘off the
record’). Any such letter should also relate to one subject only, so if several subjects
are discussed there will need to be several letters. This is to avoid any possibility of
ambiguity, or of certain points being accidentally or deliberately overlooked.

Providing information to trade unions

You are legally required to disclose to representatives of recognized independent
trade unions information that they might need for collective bargaining, and to
maintain good industrial relations.

Although the information to be given is not specified in the legislation, it is likely
to cover at least the following:

pay and benefits;
conditions of service and employment policies;

manpower data;

performance, productivity and efficiency data;

e financial data.

The above is the kind of information that should be disclosed, according to an ACAS
Code of Practice; it is, therefore, advisory rather than obligatory. Listed, recognized
unions also have the statutory right to information relating to redundancies, transfers

of undertakings (mergers and takeovers), occupational pensions, and the company’s
policy on training.

Restrictions on disclosure
You can refuse to disclose information that:

would be against the interests of national security;

cannot be disclosed because doing so would be illegal;

has been given to you in confidence;

relates specifically to an individual and she has not consented to its disclosure;

would cause substantial damage to your business;

has been obtained by you to bring, or to defend against, any legal proceedings.

267
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The Information and Consultation
Regulations 2004

The Information and Consultation Regulations give employees the right to be
informed about an undertaking’s economic situation, informed and consulted about
employment prospects, and informed and consulted about decisions likely to lead to
substantial changes in work organization or contractual relations, including
redundancies and transfers. It applies to undertakings employing 50 or more people.
The number of employees in an undertaking is averaged out over a 12-month period.

You are free to agree different procedures to those set out in the Regulations and
can meet your obligations through existing agreements. You may also withhold
information where disclosure would seriously harm the undertaking or be prejudicial
to it. Alternatively, you can require that the information be kept confidential by any
employee representatives to whom it is disclosed.

The requirement to inform and consult employees is triggered either by a formal
request from employees for an information and consultation (I&C) agreement, or it
can be initiated by the employer. An employee request to negotiate an agreement
must be made by at least 10 per cent of the employees in the undertaking, subject to
a minimum of 15 employees and a maximum of 2,500. Where you have a
pre-existing agreement you can ballot the workforce to ascertain whether it
endorses the request by employees, provided that fewer than 40 per cent of your
employees make the request.

Handling disputes

A trade dispute is any dispute about work issues either between you and your workers,
or between different groups of workers.

Industrial action
Industrial action includes:

strikes;
a ban on overtime;
working to rule;

refusal to undertake voluntary or non-contractual activities;

withdrawing cooperation from the employer, for example by not sitting on joint
committees;

e refusal to work at a location or operate certain plant or equipment or processes.

There is no right to strike in UK employment law but there is immunity from civil
liability for actions in tort provided certain conditions are met.
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Legal immunity of unions

A trade union will only be immune from legal action where:

o there is a trade dispute and the action is called wholly or mainly in support of
that dispute;

e the trade union has held a properly conducted secret ballot;

o the trade union has given notice of official industrial action to employers likely to

be affected;

@ the action is not secondary action (action against another employer who is not
the main party to the dispute);

e the action is not intended to promote union closed shop practices or to prevent
employers using non-union firms as suppliers;

e the action is not in support of any employee dismissed while taking unofficial
industrial action;

e the action does not involve unlawful picketing.

Dismissing employees for taking unofficial industrial action

You can dismiss all or some of your employees if they take unofficial action and can
re-engage some or none of them without facing claims for unfair dismissal.

Picketing

Although the official reason for picketing is to give information, the real aims of
picketing are to:

e try to persuade others to join the strike;

@ prevent goods or supplies from reaching the employer; and

e ensure that those already on strike do not return.
Picketing is only lawful if it is:

e undertaken in relation to a trade dispute;

e carried out by a person attending near her own place of work, or a trade union
official accompanying a member;

e for the purpose of peacefully obtaining or communicating information or
peacefully persuading a person to work or not to work;

e an unemployed person picketing by or near her last place of work in relation to a
trade dispute connected with the dismissal;

e a person who does not have a fixed place of work, or for whom it is not
practicable to picket at her place of work, who may picket at any premises of her
employer from which her work is administered.

You can sue any pickets not complying with these rules, take out an injunction to
stop any unlawful picketing, and start an action for damages.
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There is no statutory limit on the number of pickets.

Handling industrial action

How you respond to any industrial action will depend on the nature and scale of that
action. However, there are a number of responses that might generally apply in a
range of situations. These are:

Consider voluntary conciliation, possibly through ACAS, or through an
independent arbitrator.

Take no action and continue to pay the employees normally, if it is felt that the
business can be continued without too much disruption during the dispute.

Where there is a breach of contract consider taking individual disciplinary action
against those taking part in the action.

Where any actions are unofficial and do not have immunity, seek a court injunction.
Use any agreed collective disputes procedure to settle the dispute.
Call upon support from the relevant employer’s association or ACAS.

Consider writing to any employees taking part, threatening to suspend them,
possibly even terminating their employment if the industrial action persists.
Where industrial action takes the form of non-performance of certain activities notify
the employees that they will only be paid for those activities they do undertake.

o If the industrial action is unofficial, consider dismissing those taking part.

e Consider withholding all or part of the pay of any employee taking part in a

strike or other industrial action.

e Refuse to let employees work normally unless they sign an undertaking not to
take part in industrial action.

e Close down the place of work and reopen it after a period of, say, three months,
selectively re-engaging dismissed employees.

e Terminate existing contracts and offer new ones calculated on the basis of the
work the employees are prepared to do.

e Consider notifying the union and the individuals involved in the action that you
will be seeking to make deductions from employees’ wages to make up for lost
revenue arising from the industrial action.

Further information

Cushway, B (2000) Working with Unions— The new skills required to deal with union recognition,

Pearson Education, London

Employment Relations Act 1999
The Information and Consultation Regulations 2004
Trade Union and Labour Relations (Consolidation) Act 1992
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in the staff handbook 169, 195
unfair dismissal, protection from 227
discrimination 24-26
age discrimination 25-26
direct vs indirect discrimination 24
disability discrimination 25
occupational requirements 24
protected characteristics 24
see also Equality Act 2010
dismissal 223-45
capability 230-31, 231
constructive dismissal 229
definition of 223
exit interviews 244-45
gross misconduct 197, 225-26, 235
misconduct 235-36
notice periods 48-49, 223-24
garden leave 49, 225
given by the employee 224
given by the employer 223-24
pay during notice 224
payments due 225
redundancy 236-43
alternative employment, offering
241
avoiding redundancy 236
consultation with trade unions 238,
239,268
Equality Act 2010 237
individual procedure 239, 239
redundancy pay, calculating 239,
240
sample letter 237
sample redundancy policy 241-43
skills audits 237
voluntary redundancy 236-37
references, giving 243-44
Data Protection Act 1998 244
sickness absence 232-35, 233
Some Other Substantial Reason (SOSR)
243
termination date 226
unfair dismissal 226-28
automatically unfair reasons 227-28
compromise agreements 228
fair reasons 227
retirement age 227
written reasons, providing 226
wrongful dismissal 229
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Electricity at Work Regulations 1989 258
e-mails and phone calls, monitoring 183
consent 183
sample e-mail and internet policy 184-85
employee share schemes 90
Employment Act 2002
disciplinary procedures 195, 198
trade union activities 124, 265-66
employment contracts 41-63
agency workers 41-42
amending 52-53
benefits 48
collective agreements 42
confidentiality 50
customary practices 42
exclusive employment 49-50
garden leave 49, 225
implied terms 42
non-competition clause 48
notice period 48-49, 223-24
probationary period 47
sample employment contract 53-63
statement of employment particulars
42-43
sample statement 43-47
types of contract
casual employees 52
directors’ 51-52
fixed-term 51
joint 51
open-ended 51
working time 50
see also staff handbooks
Employment Equality (Age) Regulations
2006 12
Employment Relations Act 1999 262
Employment Rights Act 1996
compromise agreements 229
disciplinary procedures 195
employee sanctions 211
grievance procedures 217
notice periods 223
public duties, time off for 124
statement of employment particulars 42,
43
employment tribunals 247-50
compensation 249
defending a claim 248-49
ET1 and ET3 forms 248
frivolous claims 249-50
reviews 250
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role of the tribunal 248
statistics 247
Equal Pay Act 1970 68
Equal Pay Directive 68
Equal Pay Questionnaire 67, 82
Equality Act 2010 11, 12
compromise agreements 229
disability discrimination 25, 13§
equal pay 67, 68
harassment 220
health-related questions 33
‘protected characteristics’ 24, 220, 228
redundancy 237
third-party harassment 220
ET1 and ET3 forms 248
exclusive employment 49-50
in the staff handbook 171
expected week of childbirth (EWC) 140

Factories Act 1961 162

fighting at work 212

Financial Services Authority 31, 244

Fire Precautions (Workplace) Regulations

1997 258

FIRO-B 22

first aid arrangements 255

Fit Notes 127, 129

flexible working 157
Flexible Working Regulations 2002 157
unfair dismissal, protection from 227

garden leave 49, 225
grievance procedures 217-21
Alternative Dispute Resolution 221
bullying 219-20, 220-21
handling a grievance 219
harassment 220-21
job grading 221
principles of 217
sample procedure 218
in the staff handbook 169
unfair dismissal, protection from 227
gross misconduct 197, 225-26, 235

Handbook of Employment Interviewing 10

harassment 174-75, 220-21

Hay Guide Chart 73

Health and Safety (Consultation with
Employees) Regulations 1996 253

Health and Safety (Display Screen
Equipment) Regulations 1992 258

Health and Safety (Safety Signs and Signals)
Regulations 1996 258
Health and Safety at Work, etc Act 1974
251,252
Health and Safety Executive 252,255
health, safety and welfare 251-59
Corporate Manslaughter and Corporate
Homicide Act 2007 258-59
duties of employees 252
duties to employees 251
duties to the public 252
first aid arrangements 255
health and safety policy 256-57
policy breaches, disciplinary action for
212
health and safety regulations 258
Management of Health and Safety at
Work Regulations 1999 255
Reporting of Injuries, Diseases and
Dangerous Occurrences
Regulations 1995 (RIDDOR) 256
safety committees 254
safety representatives 252—53
unfair dismissal, protection from 227,
253
sanitary facilities 255-56
smoking policy 174, 257
Highly Flammable Liquids and Liquefied
Petroleum Gases Regulations 1972 258
HM Revenue & Customs 8§4-85
approved employee share schemes 90
casual employees 52
company car tax 91
Home Office 37, 38, 39
homeworkers 158-59
employer’s checklist 159
implications of 160-62

Immigration Status Document 39
Immigration, Asylum and Nationality Act
2006 38
Incomes Data Services Reports 66
Independent Safeguarding Authority (ISA) 36
industrial action 268
handling 270
legal immunity of 269
picketing 269-70
unofficial action 269
Industrial Relations Services Pay Bulletin 66
Information and Consultation of Employees
Regulations 2004 227, 268



Information Commissioner 181
Institute of Directors (IoD) 66
insubordination 211

job descriptions 6-8
content of 6
sample job descriptions 7, 8
uses of 6

job evaluation 67-77
advantages and disadvantages of 67-68
Computer Assisted Job Evaluation

(CAJE) 77

cost of 76
definition of 67
equal pay 68-69
factor comparison 72
job classification 70-71
job evaluation panels 76-77
paired comparisons 70
points rating 71-72
proprietary schemes 73, 74-75
range of jobs 73
ranking schemes 69-70
‘red-circling’ 76
tailored schemes 72
trade unions 76

job rotation 109

Kaplan, Robert S and Norton, David P 98
‘Keeping in Touch’ (KIT) days 144
key result areas (KRAs) 96-97

Lifting Operations and Lifting Equipment
Regulations 1998 258

Management of Health and Safety at Work
Regulations 1999 255
Manual Handling Operations Regulations
1992 258
Maternity and Parental Leave Regulations
1999 227
maternity leave and pay 139-47
acknowledging notification 141
antenatal appointments 139
compulsory maternity leave 142
contractual rights during 142
dismissal during 143
expected week of childbirth (EWC) 140
health and safety for pregnant employees
139-40
‘Keeping in Touch’ (KIT) days 144
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maternity cover, dismissing 143
pregnancy-related illness 142
premature birth 142
returning to work 142-43
sample maternity policy 145-47
sample notification form 140
in the staff handbook 169
statutory maternity pay (SMP) 144
unfair dismissal, protection from 227
Med 3 certificate 127
mentoring 109
Munro-Fraser, John 9, 10
Myers Briggs Type Indicator (MBTI) 22

National Council for Voluntary
Organisations (NCVO) 12
National Health Service 73
National Insurance Contributions Office 85
National Insurance Lower Earnings Limit 89
National Joint Council for Local
Government Services (NJC) pay
scheme 73
National Minimum Wage Act 1998 81
Noise at Work Regulations 1989 258
non-competition clause 48
in the staff handbook 171-72
non-UK citizens, employing 36-39
European Economic Area (EEA)
nationals, employing 36-37, 38
evidence of right to work 38-39
Highly Skilled Migrants Programme 38
points-based system 37
Romanian and Bulgarian workers 38
notice periods 48-49, 223-24
garden leave 49, 225
given by the employee 224
given by the employer 223-24
pay during notice 224

Occupational Personality Questionnaire
(OPQ) 22

offenders, employing 35

on-the-job training 109

parental leave 155, 167-68

in the staff handbook 167-68
paternity leave and pay 148

in the staff handbook 169

unfair dismissal, protection from 227
pay 65-85

bonuses 78, 81
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in the staff handbook 165
see also adoption leave and pay;
maternity leave and pay; paternity

deductions from 83-85
attachment of earnings orders 83
National Insurance Contributions

84-85 leave and pay
overpayments 83 Pensions Act 2008 89
PAYE 84 performance management 95-121

trade union subscriptions 84
Director’s Remuneration Report
Regulations 2002 83
elements of pay 78
equal pay 68-69, 82-83
Equal Pay Questionnaire 67, 82-83
guarantee payments 82
job evaluation 67-77
advantages and disadvantages of
67-68
Computer Assisted Job Evaluation
(CAJE) 77
cost of 76
definition of 67
equal pay 68-69
factor comparison 72
job classification 70-71
job evaluation panels 76-77
paired comparisons 70
points rating 71-72
proprietary schemes 73, 7475
range of jobs 73
ranking schemes 69-70
‘red-circling’ 76
tailored schemes 72
trade unions 76
National Minimum Wage (NMW)
81-82
overtime 78
pay levels, deciding
equal pay 66-67
Equal Pay Questionnaire 67
market rates 65-66
pay surveys 65-66
publications 66
relative pay levels 66-67
reward consultants 66
pay ranges 78-80, 79

advantages and disadvantages of 79

broad banding 80-81
competency bands 79-80
job families 80

pay statements 85

pay structures 78

spot salaries 80

balanced scorecard 98
CIPFA Objective Setting and
Development Scheme (sample)
112-21
adaptability 117
analytical thinking 116
commercial awareness 119-20
commitment 118
communication 116
customer service 120
leadership 119
planning and organizing 116-17
self-motivation 120-21

teamworking and relationships 117-18

technical awareness 118-19
competencies 98-101
common competencies 98-99
interview checklist 100
techniques for identifying 100
employee support 101
importance of 95
key result areas (KRAs) 96-97
objective setting 96-97
performance appraisal 101-04
appraisal discussions 102-03
employee preparation form 102-03
improvement planning 101
objectives of 101-02
progress reviews 101
sample form 104
performance plan 97
process 95, 96
rating performance 105-06, 106
reward schemes 106-07
SMART criteria 96-97
training and development 107-11
evaluating training 111
external training 109
induction training 110-11
internal training 109
stages of 107
time off for 107
training methods 109-10
training needs, assessing 108
training programmes 108-09



person specifications 8-10
five-fold grading system 10
sample person specification 9
seven-point plan 9-10
Personal Protective Equipment at Work
Regulations 1992 258
personnel records 177-78
Human Resource Information Systems
(HRISs) 178
pregnancy-related illness 142
Pressure Systems and Transportable Gas
Containers Regulations 1989 258
Profile Method 73
project work 109
‘protected characteristics’ 24, 220, 228
Provision and use of Work Equipment
Regulations 1998 258
psychometric testing 21-23
aptitude tests 22
intelligence tests 22
personality tests 22
Public Interest Disclosure Act 1998 197,
228

recruitment 5—40
advertising 11-12
and discrimination 12
applicant tracking 15-16
application forms 13-14, 14
assessment centres 23
biodata 23-24
children, employing 36
Criminal Records Bureau (CRB)
disclosure 36
discrimination 24-26
age discrimination 25-26
direct vs indirect discrimination 24
disability discrimination 25
occupational requirements 24
protected characteristics 24
e-recruitment 15-16
advantages and disadvantages of 16
headhunters 13
interviewing 17-21
assessment form 21
example questions 20
preparing 18
rules for 17
structure of 19-20
job descriptions 6-8
content of 6
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sample job descriptions 7, 8
uses of 6
non-UK citizens, employing 36-39
European Economic Area (EEA)
nationals, employing 36-37, 38
evidence of right to work 38-39
Highly Skilled Migrants Programme
38
points-based system 37
Romanian and Bulgarian workers 38
offenders, employing 35
offer, making a 26-34
medical reports 33
offer letters 26-31
probation 26
qualifications 34
references 31-33
withdrawing an offer 35
online testing 16
other options 5-6
outdoor selection 23
person specifications 8-10
five-fold grading system 10
sample person specification 9
seven-point plan 9-10
psychometric testing 21-23
aptitude tests 22
intelligence tests 22
personality tests 22
recruitment agencies 12-13
recruitment fairs 13
recruitment process §
rejecting candidates 34
Vetting and Barring Scheme (VBS) 36
word of mouth 11
work samples 23

‘red-circling’ 76
redundancy 236-43

alternative employment, offering 241

avoiding redundancy 236

consultation with trade unions 238, 239,
268

Equality Act 2010 237

individual procedure 239, 239

redundancy pay, calculating 239, 240

sample letter 237

sample redundancy policy 241-43

skills audits 237

voluntary redundancy 236-37

references, giving 243-44

Data Protection Act 1998 244
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Rehabilitation of Offenders Act 1974 335,
228

Reporting of Injuries, Diseases and
Dangerous Occurrences Regulations
1995 (RIDDOR) 256

restrictive covenant see non-competition
clause

Rodger, Alec 9

safety committees 254
safety representatives 252-53
unfair dismissal, protection from 227,
253
Safety Representatives and Safety
Committees Regulations 1977 258
salaries see pay
secondment 109
self-development 109
Sentencing Guidelines Council 258
Seven Point Plan, The 9
shadowing 109
shop stewards 266-67
sickness absence 129-35
consent to medical report 135
Fit Notes 127, 129
frequent short-term absences 134, 234-35
long-term absences 134-35, 232-34, 233
notification of absence 132-33
in the staff handbook 168-69
Statutory Sick Pay (SSP) 131, 132-34
SMART criteria 96-97
smoking policy 174, 257
staff handbooks 163-76
background information 164-65
benefits 165
company property 172
compassionate leave 125, 168
confidential information 169-70
contents 163-64
disciplinary procedure 169
equal opportunities policy 173
exclusive employment 171
expenses 165
gifts and bribery 172
grievance procedure 169
harassment policy 174-75
health and safety policy 173
holidays 167
intellectual property 170
maternity policy 169
mobility 165-66

non-competition clause 171-72

other matters 176

parental leave 167-68

paternity policy 169

salary 165

sickness absence 168-69

smoking policy 174, 257

time off for dependants 167

welcome note 164

working hours 166

see also employment contracts
stakeholder pensions 89-90
statement of employment particulars 42—43

sample statement 43-47
statutory maternity pay (SMP) 144
Statutory Sick Pay (SSP) 131, 132-34
Sunday working 156
Supply of Machinery (Safety) Regulations

1998 258

time off in lieu (TOIL) 154-55
Trade Union and Labour Relations
(Consolidation) Act 1992 229, 263
trade unions, working with 261-70
consultation with on redundancy 238,
239,268
independence of 262
industrial action 268
handling 270
legal immunity of 269
picketing 269-70
unofficial action 269
job evaluation, role in 76
providing data to 267
recognizing 261
bargaining unit, meaning of 262
de-recognition 265
procedure 263, 264
recognition agreements 264-65
request for recognition, handling 263
voluntary recognition 263
role of 261
shop stewards 266-67
trade union subscriptions 84
union rights
membership 265
trade union activities, time off for 124,
265-66
training and development 107-11
evaluating training 111
external training 109



induction training 110-11
internal training 109
stages of 107
time off for 107
training methods 109-10
training needs, assessing 108
training programmes 108-09
training courses 109
transfer of undertakings 191-93
informing employees 192-93
unfair dismissal, protection from 228
Transfer of Undertakings (Protection of
Employment) Regulations 2006
(TUPE) 191-92

UK Border Agency 38
UK Border Agency Employer Checking
Service 39
unfair dismissal 226238
automatically unfair reasons 227-28
breach of contract 53
compromise agreements 228
fair reasons 227
retirement age 227
Union Learning Representatives (ULRs) 124

Vetting and Barring Scheme (VBS) 36
working hours 151-62

annual leave 155-56
children, employing 156
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flexible working 157

homeworkers 158-59
employer’s checklist 159
implications of 160-62

job-sharing 157-58

parental leave 155

part-time workers 157

in the staff handbook 166

Sunday working 156

unfair dismissal, protection from 228

Working Time Regulations 1998

151-55
calculating working time 152
common issues 154
exclusions 151
exclusive employment 49, 171
opting out of 27, 44, 151-52, 154
paid holiday 153, 155
rest breaks 153
terms and conditions of employment
166
time off 152
time off in lieu (TOIL) 154-55
unfair dismissal 227, 228
week’s pay, calculating 153
workers vs employees 2, 41
working time, definition of 152
young workers 153
Workplace (Health, Safety and Welfare)
Regulations 1992 258
wrongful dismissal 229
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