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PREfACE

Human rights have now become a means to and end of development. 
Human rights have not only become relevant to different dimensions 
of development, but also to the work of the dominant global develop-
ment institutions; whose policies and programmes continue to shape 
how national governments attempt to alleviate the myriad challenges 
of poverty, inequality, disease, war and now the predicament of climate 
change and other old and nascent forms of human suffering. 

A problem at the heart of what is often called rights- based 
approaches to development is their misunderstanding of the structural 
crises that have engulfed the African state, which continue to raise 
questions about whether some adaptation is required to traditional 
thinking to enable, among other things, new ways of thinking about 
how human rights should be achieved. This is generally a problem 
symptomatic of traditional human rights approaches. Not only are 
traditional human rights approaches rigid, they are also oblivious of 
historical and contemporary problems, realities and situations. 

Although this particular limitation of traditional state- based human 
rights system has been recognised, the response has been, with 
negative consequences, to look to the market. The problem is that the 
nascent market- based approach to human rights gives rise to similar, 
if not worse, problems that affect the state- based approach, especially 
its failure to extricate itself from questions of the lack of participation 
and exclusion of the poor. The state and the market, as such, are no 
different; they are distant from the lived experiences of the poor. And 
this gap between human rights discourse and lived experience reflects 
not only the dominance, but also the inadequacies of state and market- 
based understandings alike. At present, human rights offer only a 
binary choice of the state or market, in the sense that the only remedy 
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x Human Rights from Community

for state failure is the market, while the state is the only remedy for 
market exclusion. 

This book is about a new alternative, a possibility that lies in the 
concept of community, a unit of organisation fundamental to the ways 
in which contemporary Africans have been cultured to cope with the 
despair of their daily lives outside any meaningful impact from state 
and market institutions. The concept of community is presented as 
an ideal and a form of practice, an ideal and practice that is best, but 
not only, illustrated by the creative forms of solidarity, co- operation, 
collaboration, relationships and exchanges between residents of local, 
small and geographical demarcated communities. This book responds 
to the failure of the human rights literature to focus on the potential 
 organising and governing capacities and structures that lie within these 
types of communities, including the ways in which the  solidarities 
and relationships built therein can be channelled to augment or, 
where  possible, replace traditional human rights approaches. This 
is the objective of this book; it underscores the importance of com-
munity by arguing that it can make a more meaningful impact on the 
human rights and lives of the poor, if what is arguably the most basic, 
 significant and affable form of everyday life is taken seriously. 

Central to this objective of the book is the need to transcend the 
distractive, but yet common- held opposition that concepts of human 
rights and community often invite. The book responds to this through 
insights from African moral philosophy, among other resources, to 
show that the emphasis it places on human independence can yield 
to a concept of human rights, not opposed to, but rather, established 
from community, a type of community that is itself constituted by 
expressions of love and empathy. This is simply what the title of this 
book, Human Rights from Community, implies. It is an approach to 
human rights based on the mutual recognition of the humanity of each 
person, something that is contingent on the value of interdepend-
ence and our capacity to love and empathise with each other. Human 
rights, from this standpoint, are not simply abstract individual claims 
or protections against other individuals and the state. Human rights 
are posited in relational terms; that is, as ingredients necessary to 
encourage belonging, societal harmony and peaceful co- existence. The 
strength of this particular understanding of human rights is that it can, 
at least, counter their inherent limitation as a conceptual medium to 
orient individuals and institutions to develop the kind of moral vision 
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and aptitude necessary to ameliorate the visible and invisible cries of 
human suffering. 

A common theme that runs throughout this book is, without denying 
the differences between African and western values, the importance 
of understanding how African philosophical or moral convictions 
about community, human interdependence and relatedness can extend 
approaches and contribute to resolving problems that have dominated 
traditional human rights scholarship. While there are certain excep-
tions, not much work has been done to ground human rights from 
African philosophical traditions, backgrounds, interests, histories and 
contemporary realities. Human rights and African moral philosophy 
have often been discussed in opposition and not, as this book seeks to 
achieve, in mutually reinforcing or supportive terms. 

Like human rights, the book acknowledges that community has its 
own fair share of limitations, which makes it a concept that can also 
be loathed. Because of this, the book can also be seen as the critical 
acceptance of community, just as it is of human rights. Nevertheless, 
the book argues that no matter how critical one is of the concept of 
community; it must be understood that the world, not just the African 
world, we live in today is one constituted of different communal 
 relationships. The message, then, is that we must accept commu-
nity, even though we recognise that it has limitations. We should see 
those limitations as insights into how to transcend, create or construct 
more inclusive ways of imagining and experiencing the concept of  
community. 

This book originated and has been developed from my doctoral 
research thesis at the School of Law, University of Edinburgh, submit-
ted in March 2010. The ideas and arguments throughout this book have 
also been influenced by my personal experiences as a Nigerian, experi-
ences of living and witnessing, first- hand, the impact of community on 
different aspects of people’s daily lives. Although I am mindful of the 
consequences of generalising what is really a personal and Nigerian 
experience, I do hope that given the similar problems and experiences 
across the length and breadth of Africa, the central ideas of this book 
can be modified to be relevant to such contexts and societies. 

It would not have been possible to write this book without the help 
of several people, many of whom transcend the boundaries between 
personal and professional life. I want to start by thanking a number of 
people at the University of Edinburgh, where I spent three memorable 
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years researching and trying to piece together the central message of 
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ance, encouragement, friendship, entertainment and laughter. His 
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would also like to express my gratitude to my PhD examiners, Andrew 
Williams and Cormac Mac Amhlaigh of the Universities of Warwick 
and Edinburgh, respectively. I thank them for their critical, thorough, 
yet constructive comments on elements of central ideas of my doctoral 
thesis that have now been developed into this book. 

I would also like to thank my friends and colleagues while I was at 
Edinburgh. First, I am particularly grateful to Maksymilian Del Mar, for 
his friendship, encouragement, discussions and comments on central 
themes of this book. I also appreciate the friendship, discussions and 
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I particularly would like to thank Genevieve Lennon and Luke Devlin 
for their friendship. 

This book is dedicated to my parents Ochapa and Mikiya, and to 
my siblings Ori, Adadu, Agbenu and Eru; I would not have completed 
it without their sacrifices, encouragement, love and affection. A final 
dedication goes to Lisu Sarki; I am eternally grateful for the grace of her 
ineffable love, affection and friendship. 



Grahams HD:Users:Graham:Public:GRAHAM'S IMAC JOBS:14009 - EUP - ONAZI (GJHR):ONAZI 9780748654673 PRINT Grahams HD:Users:Graham:Public:GRAHAM'S IMAC JOBS:14009 - EUP - ONAZI (GJHR):ONAZI 9780748654673 PRINT

Whenever a man cries inwardly: ‘Why am I being hurt?’ harm is 
being done to him. He is often mistaken when he tries to define 
the harm, and why and by whom it is being inflicted on him. But 
the cry itself is infallible. 
 The other cry, which we hear so often: Why has some- body else 
got more than I have?, refers to rights. We must learn to distin-
guish between the two cries and to do all that is possible, as gently 
as possible, to hush the second one, with the help of a code of 
justice, regular tribunals, and the police. Minds capable of solving 
problems of this kind can be formed in a law school. 
 But the cry ‘Why am I being hurt?’ raises quite different 
 problems, for which the spirit of truth, justice, and love is 
indispensable. 

(Simone Weil, Human Personality, 1942)
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1

inTRoduCTion

Poverty means death: lack of food and housing, the inability to 
attend properly to health and education needs, the exploitation of 
workers, permanent unemployment, the lack of respect for one’s 
human dignity, and the unjust limitations placed on personal free-
doms in areas of self expression, politics and religion. Poverty is a 
situation that destroys individuals.1

Two significant aspects of life in Nigeria have inspired this book. The 
first is the relationship between the lack of access to water, healthcare, 
education and electricity and the abject level of poverty in the country. 
Life for millions of Nigerians is characterised by daily experiences of 
suffering due to their inability to access, by any acceptable standards, 
some of the most basic requirements for sustenance. Indeed, language, 
particularly the dominant language of economics, tends to fail in pro-
viding the kind of analytical, descriptive and normative tools capable 
of assisting people to appreciate or articulate the intrinsic nature of the 
objects above, including the suffering entailed in being unable to access 
them. 

To its credit, the economic concept of public goods, as the objects 
above have dominantly come to be known, draws attention to the col-
lective nature of their consumption and production, something that 
has made them unsuitable for market provisioning. As important as 
this attribute may be, their public- ness, in terms of collective enjoy-
ment or supply, does not sufficiently explain why they should be 
valued, so much so that they should benefit from special legal protec-
tion. A proper grasp of the significance of water, healthcare, education 
and electricity can be achieved, not by understanding them as public 
goods, but rather, in more ethical terms, as the most basic ingredients 
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2 Human Rights from Community

necessary to live a life with dignity and respect. I believe that the reason 
why such importance is attached to them is because of the explicable 
link they have to human dignity, and also, that they are a crucial way of 
understanding what people require daily for their sustenance. Through 
this sort of thick ethical description, it becomes possible to begin to 
grasp, imagine, appreciate or articulate not only the substance of what 
is lacking daily in places like Nigeria, but also how this absence con-
tinues to condemn many to a form of death as suggested by the words 
of liberation theologist Gustavo Gutierrez in the epigraph. To live in 
poverty, in the terms similar to the Nigerian context, is equivalent to a 
form of death.

While there are certainly local ethical understandings and values that 
can be attached to these objects, it is equally because of a similar sense 
of significance that – arguably except for electricity – water, education 
and healthcare are understood as species of human rights. It is pri-
marily as a result of this that they are recognised and protected by the 
Universal Declaration of Human Rights (UDHR), and the International 
Covenant on Economic, Social and Cultural Rights (ICESCR), which 
ought to apply everywhere, to everyone by virtue of their status and 
dignity as human beings. States have been obliged by these documents 
to take the necessary steps, through legal and constitutional means, 
to enable acceptable levels of access to them by all individuals within 
their respective territories. It is the failure of the Nigerian state, among 
other African states, to fulfil this basic requirement that lies behind the 
suffering. 

More recently, states have looked to and celebrated the market as the 
alternative, but the market has also failed to ameliorate such problems. 
At one level, the state has neglected, failed or is too weak to perform its 
primary functions. At another level, the market (the alternative to the 
state) is either very exclusive or only inclusive to those who can afford 
to participate, as many individuals are too poor to buy their way into 
these alternatives. What is witnessed daily, in most Nigerian, African 
and third world villages and cities, are people whose lives continue 
to exist without any meaningful impact of the state and market. The 
tragedy that has befallen the poor, to my mind, raises at least three 
important related questions. By any stretch of the imagination, how 
do the poor survive daily without any significant impact of the state or 
market institutions on their lives? Except for electricity, are the objects 
or public goods that the poor have often had to provide for themselves 
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not species of human rights? The question that stems from this is: can 
the ways and means in which the poor have become accustomed to 
surviving be effectively deployed and harnessed to augment or replace 
traditional human rights approaches? 

A response to the questions above very much depends on under-
standing the significance of a particular concept, one that is not only 
indicative of the second fundamental experience of life in Nigeria, but 
also an experience that inspires the central contribution of this book. 
What has been, and continues to be, the only source of hope, relief, 
support and comfort for the poor is a deep sense and spirit of com-
munity, something that remains conspicuous in townships and villages 
across much of Nigeria. From the mosque to the church to family, tribal, 
ethnic, work- based, neighbourhood groups and non- governmental 
organisations (NGOs), community, according to the different ways that 
it can be understood, has emerged to make up for the inadequacies of 
the state and market.2 It is this significance of community in contem-
porary Nigerian and African contexts that is at the heart of this book.3 
As will become clear below and in Chapter 6 of the book, locality, small 
geographical demarcated communities, is distinguished from other 
types of community, to demonstrate why human rights theory and 
practice should be concerned about it. 

Locality is not the most important way of understanding the impor-
tance of community; there are certainly other important national, 
political, global, interest- based, traditional, cultural, ethnic, reli-
gious, occupational and virtual connotations of the concept. Locality, 
however,  retains special importance in this book for two related 
reasons. First, the importance attached to locality is based on the con-
geniality of dwelling to both individual and communal flourishing; 
furthermore, there is the contingent nature of dwelling on the produc-
tion and definition of values, experiences and relationships. There is a 
sense of vitality in thinking of community in such terms, as it captures 
the complex set of relationships among those who dwell in different 
places, including the meanings they ascribe to their common existence, 
and how this is built into the fabric of the environment. 

The advantage of the point above leads to the second one. As a 
framework or social laboratory that facilitates, nurtures, defines and 
sustains different values, relationships, exchanges and experiences, this 
particular idea of community can provide a basis to understand how 
those often excluded from the conventional processes of authoring 
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4 Human Rights from Community

human rights, engage and ascribe a new meaning or a variety of mean-
ings to them. A well- known characteristic of human rights discourse 
is the paucity of analysis of the voice and agency of human rights sub-
jects, particularly how their everyday practices, interactions and forms 
of living shape and are shaped by human rights.4 As is argued in this 
book, community is the most appropriate context in which to embark 
on this task; in particular, to grasp how struggles and daily experi-
ences of the poor can give new meanings to human rights, including 
how it can lead to new ways in which human rights can be achieved. 
Community provides the space, not only to learn from the creativity 
and resourcefulness of the poor, but also to pause and consider more 
carefully the sort of alternatives that can augment or replace traditional 
human rights approaches. To elaborate further on this point, and to 
justify the approach favoured within this book, a brief outline of the 
dominant approaches is indeed necessary. 

i.1 doMinAnT APPRoACHES

Two approaches have dominated and can be deduced from human 
rights discourse: that is, the approach through the state, and more 
recently, the approach through the market. The first is the more tradi-
tional human rights approach. It is built on the existing state structures 
of the international order, and founded on the UDHR, and the accom-
panying international covenants – the International  Covenant on Civil 
and Political Rights (ICCPR) and the International Covenant  on 
Economic, Social and Cultural Rights (ICESCR). It is a discourse built 
on these documents, which has meant that matters of implementing 
human rights are primarily a question of state action. In this context, 
individuals are seen as primary rights- holders, while the state is the 
main duty- bearer. Individual rights can only be claimed against the 
state, and law is the first vehicle for enforcing human rights. 

Economic and social rights are designated to deal with the prob-
lems of poverty5 in the Nigerian context mentioned above, and they 
are simply dealt with as a question of justiciability.6 By justiciability, I 
mean the attempt to clarify the specific content of the economic and 
social rights, and firmly to establish them as enforceable rights in courts 
of law. Questions about whether or not economic and social rights 
should be legally enforceable rights or whether or not the state should 
be involved in implementing these rights are dealt with and remain 
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unsettled within the terms of the debate.7 The possibility, successes and 
failures of enforcing economic and social rights in the constitutional 
courts of Brazil, India and South Africa are often highlighted as a basis 
upon which to celebrate or criticise the supervisory authority or powers 
of the judiciary.8 Looking at things from the perspective of those who 
celebrate the judiciary, the countries listed above are regarded as 
models for others (where economic and social rights are not justiciable) 
to follow. Justiciability, despite acknowledged problems associated 
with it, is regarded as the most appropriate means of ensuring that 
the poor have access to acceptable standards of economic and social 
rights. Without in any way limiting the significance of justiciability of 
economic and social rights discourse, I briefly note three limitations of 
the approach, which are taken as a basis for a point of departure. 

The first is that the justiciability debates do not engage or adequately 
address the question of state failure, notably how this impedes the state 
from effectively fulfilling its obligations to provide economic and social 
rights. The current state model (particularly in Africa and other parts of 
the third world) is engulfed by historical and contemporary structural 
crises, and is unable to meaningfully address different problems of 
human rights more generally. By structural crises, I merely mean the 
crises of the state or the inability of institutions of the state to provide 
and guarantee human rights, or simply to perform other basic func-
tions, such as the provisioning of security. This argument about the 
crises of state is by no means universal across Africa, as the problems 
vary between countries. Distinctions can be drawn between states that 
have outright failed, the weak ones, the collapsed ones or those like 
Nigeria that are somewhere in the middle, defying neat categorisation. 
The point of highlighting this problem is not to deny the historical and 
existing benefits of the traditional state- centred human rights frame-
work, rather it is to show that the limitation of the state is such that it 
raises questions about whether it requires adaptation to enable, as it 
were, new ways of thinking about how certain human rights should be 
provided.

The second difficulty with justiciability discourse is that it does not 
sufficiently address the problems of the state system owing to the emer-
gence of economic globalisation, especially the problems and, para-
doxically, new opportunities for participation that have accompanied 
it. The consequence of globalisation, with the pace of social, economic 
and technological transformation, has challenged conventional ways of 
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approaching and responding to different problems. Surprisingly, tradi-
tional human rights discourse, for all its claims and potential to address 
deep- rooted injustice, has failed to adapt to the changing settings with 
new tools. Human rights continue to operate as a state- centred dis-
course, as if the state exists without deficiencies. Comparisons can be 
drawn between the human rights literature on the one hand and devel-
opment discourse and political economy on the other; the latter have 
embraced these changes, particularly the movement beyond and below 
the state and market in the pursuit of social transformation. Despite the 
increasing overlap between fields of human rights and development, 
the former seems unaffected in this context by changes to the approach 
of the latter. 

Third, justiciability discourse does not consider other forums for par-
ticipation apart from courts for the purpose of securing economic and 
social rights. This is perhaps more a general characteristic of human 
rights law (and human rights lawyers) than a specific feature of eco-
nomic and social rights. While human rights law generally offers an 
array of rights to take part in different aspects of society, it is not clear 
if it encourages participation in securing specific rights claims. It leaves 
one to conclude, without difficulty, that although participation is an 
inherent part of human rights law discourse, there appears to be no 
participation, except through courts, for particular human rights claims. 
This point is underscored when looked at in quantitative terms; that is, 
in terms of the handful of countries that have constitutional or legisla-
tive requirements for access to economic and social rights. The judicial 
route, as such, is not a reality for many, especially for the poor, across 
the world. 

To be clear, the objective, however, is not to dismiss the importance 
of justiciability. From the point of view of the poor, the aspiration for 
justiciable economic and social rights is more important today than it 
ever was before. But the point that I wish to highlight is that justiciability 
discourse does indeed stall or obscure much needed work on alterna-
tive ways in which economic and social rights can be provided. If there 
is one important point that stands out from the literature spawned in 
favour of or against economic and social rights, it is the complex nature 
of issues regarding the distribution of these rights, apart from the 
unsettling questions about the appropriateness of courts as the forum 
to resolve such complex issues. It seems inconceivable to think that 
decisions about the nature of healthcare schemes, access to medicines 
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or types of education should be taken without, at least, subjecting them 
to some kind of democratic process involving those directly affected. 

The second dominant approach is an emerging one; that is, the 
inclination towards markets. This approach is largely influenced by 
the  Bretton Wood institutions (BWIs) as a result of the increasing 
overlap between the fields of human rights and development. Although 
the BWIs fall outside the remit of the traditional human rights compli-
ance system, they give programmatic content to the ICESCR through 
their policies, programmes and practices. The BWIs have influenced 
or shaped how economic and social rights are provided for the simple 
reason that there is hardly any African country that has not been on 
one of their lending programmes. 

The policies that have had the most direct effect on economic and 
social rights fall under the auspices of the World Bank’s Comprehensive 
Development Strategy (CDF), the Poverty Reduction Strategy Papers 
(PRSPs), the World Development Report (WDR) Making Services Work 
for the Poor,9 and particularly, the policies and programmes related to 
good governance. Problems of economic and social rights, or public 
goods (as the World Bank prefers to call them), are diagnosed as a 
government problem, the solutions of which are in turn linked to the 
initiates for good governance. This view can be extrapolated from a 
reading of the WDR, the World Bank’s most comprehensive advisory 
statement on public goods.10 The significance of this report (apart from 
referring to certain public goods as economic and social rights) is that it 
makes the claim that they fail to reach the poor because states, among 
other things, lack competent institutions and mechanisms of govern-
ance. In short, the World Bank suggests that the lack of public goods is 
a governance problem. Ironically, the main responsibility for resolving 
this problem, as proposed by the World Bank, lies with the failed gov-
ernments themselves.11

More specifically, the report suggests that the inability to access 
public goods is caused by regressive budgets, corruption and the failure 
of governments to act responsively. Key recommendations to resolve 
these problems include a range of approaches to increase transparency, 
competition, citizen involvement in monitoring, and private market 
participation. The recommendations also include the introduction of 
suitable user fees, decentralising onto local governments and indeed 
community participation. The latter is indicated when the WDR notes 
that public goods and services can be expanded to reach the poor by 



Grahams HD:Users:Graham:Public:GRAHAM'S IMAC JOBS:14009 - EUP - ONAZI (GJHR):ONAZI 9780748654673 PRINT Grahams HD:Users:Graham:Public:GRAHAM'S IMAC JOBS:14009 - EUP - ONAZI (GJHR):ONAZI 9780748654673 PRINT

8 Human Rights from Community

‘putting poor people at the centre of service provision: by enabling 
them to monitor and discipline service providers, by amplifying their 
voice in policymaking, and by strengthening the incentives for provid-
ers to serve the poor’.12 As such, participation is recognised as a key 
strategy for public goods. This is really no surprise since the WDR itself 
emerges under the auspices of the CDF and the World Bank’s PRSPs, 
where the combination of country- ownership and citizenship partici-
pation are considered essential for the reduction of poverty. In spite of 
this, as demonstrated in this book and specifically elaborated with the 
case study of electricity in Nigeria, the reform proposals still continue 
to be dominated by the so- called advantages of privatisation and other 
neoliberal market- based development strategies, to the exclusion of 
forms of participation that authentically give ownership of the related 
processes to the affected communities.

i.2 PoinT of dEPARTuRE

Taking the significance of community in contemporary African socie-
ties, this book presents a theory that seeks to inspire the poor and 
vulnerable to organise themselves democratically to participate and 
claim ownership of the processes that determine particular human 
rights. The theory is hinged on revitalising the concept of community, 
among other things, making it an inclusive decision- making unit of 
organisation. As mentioned above, community is defined as a given 
locality, particularly a residential neighbourhood composed of people 
joined together by accident of proximity. Thinking in such terms allows 
us to understand community as the epicentre of a variety of social rela-
tionships, practices and exchanges that exist in a given place. This, in 
turn, allows us to understand community as an assemblage of diverse 
 components that exist within the same place. Community, then, is not 
static or homogenous but multi- dimensional; it is a sort of fulcrum 
for different important encounters, relationships and experiences, the 
existence of which can be used to understand the meaning and signifi-
cance of the physical environment itself.

But community, even in this specific context, comprises different 
meanings. A proper understanding of identity, history, family life and 
social relationships cannot be achieved without effectively being atten-
tive to this specific connotation of community. The most fundamental 
aspects of human experience, such as the awareness of self, space, 
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time, agency or objectivity, cannot properly be appreciated outside the 
awareness of place,13 especially if this place (as it is suggested here) is 
community. It is impossible to grasp the significance of community 
without considering how it affects or is affected by those who dwell in 
it. This includes how they affect each other or members of other com-
munities, and the kinds of conflicts that accrue from the processes of 
relating with others, including how those conflicts may be minimised 
or settled. The value and significance of community to individual and 
collective flourishing is related to the appropriate grasp of these issues. 

This definition of community above is conspicuously sociological, 
mainly because it takes locality, among other things, as its main defin-
ing feature.14 Apart from local residential neighbourhoods, villages and 
townships have also been subject to sociological analysis, for the simple 
reason, as Philip Selznick’s seminal work helpfully elaborates, that 
‘common residence is a congenial condition – perhaps the most con-
genial condition – for forming and sustaining communal life’.15 What is 
significant about this definition is that it does not exclude the possibility 
of depicting or forming community in different ways. Similarly, it does 
not exclude individuals within a given community from belonging to 
others. This is, however, contingent on understanding the meaning of 
the general idea of community itself, not a particular instantiation of it, 
as a ‘variable aspect of group experience’.16 

What this definition brings to light is the fact that no particular com-
munity, even the ones we live in, determine all of our social relation-
ships.17 It helps us appreciate that our social relationships are products 
of different communal relationships. Once the idea of community is 
presented this way, then it potentially can accommodate a variety of 
interests, including how the concept can be created in different ways. 
It helps us understand that a variety of individuals who belong to dif-
ferent communities can also be united by a single framework of shared 
beliefs, interests and commitments. The experience of community, 
therefore, becomes the experience of the different opportunities and 
different ways for participation in relation to different needs and inter-
ests. If, or when, the opportunity for participation ceases to exist, it is 
difficult to conceive or say that the experience of community exists. 
Community, as such, is as much about the sense of belonging as it is 
about the sense of attachment to territory. 

It must be appreciated that while recognising that the concept of 
community is generally desirable on the normative level of human 
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rights discourse, its actual definition in every context must be open to 
local interpretation. This also has implications for the proposed theory 
of community, and not just how community is defined. It implies that 
the theory is not proposed as a ‘one- size fits all’ approach; rather 
it should be considered as one among a range of alternatives, one 
adaptable to local circumstance, especially if the situations permit it as 
such. Indeed, if there is anything universal about the idea or theory of 
community proposed in this book, it is the importance of locality. It is 
about the importance of the immediate surroundings to how it forms a 
source of meaning, identity and belonging. It is about the importance 
of encouraging people to work together to find solutions to their prob-
lems where they reside. Whilst communities will vary in context, these 
attributes, it is argued, are universal to all communities.

i.3 HuMAn RiGHTS, ElECTRiCiTy And niGERiA

This book is about two mutually reinforcing tasks, with the success of 
one very much tied to that of the other. Both tasks are difficult. The first, 
arguably the more difficult one, has to do with human rights and com-
munity, the relationship of which is the basis upon which the theory 
of community proposed in this book is built. Presenting human rights 
as the basis upon which individuals mutually identify and empathise 
with each other (and not traditionally as individual claims) is specific to 
how to transcend the contentious relationship that human rights and 
community have often invited. The second task addresses questions of 
the application of the first one. It considers the practical implications of 
establishing human rights from community (and furthermore, the pro-
posed theory of community) on enabling access to electricity, debatably 
a human right. 

Access to electricity in Nigeria is used as an empirical illustration 
of the limitations of the state and market in Africa, limitations that 
have in turn made it suitable for the community approach. Nigeria is 
not only fascinating for a case study because of state failure or market 
exclusion, but also because of the scale and extensiveness of com-
munal activity, especially its significance to the lives of the poor and  
vulnerable. 

The heuristic value of Nigeria is primarily to give an example of the 
serious nature of the problems, which have made it ripe for the com-
munity approach among other solutions. The dire nature of state and 
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market exclusion accounts for the despair, abject poverty and suffer-
ing of nearly 70 per cent of Nigeria’s population, who in turn are left 
with no alternative but the collective and self- provisioning of the daily 
needs. There is no better example of a country in Africa that thrives on 
non- state or market community organisational forms than Nigeria. 
It provides a context to ask general questions and draw conclusions, 
however utopian they may be, about whether it is more rational to 
think about the future of Africa as one free from the significance of 
western- modelled state or market institutions. Although the book 
is primarily concerned about human rights, the issues and themes it 
raises have broader implications for other pressing problems within 
different African political communities. 

Nigeria is also interesting to study because it provides an optimal 
example of a country where economic and social rights are non- 
justiciable. As such, Nigeria (unlike South Africa, India, Brazil and the 
host of countries where economic and social rights are justiciable) pro-
vides a more appropriate context to explore alternatives to traditional 
state- centred human rights approaches. 

Although the bulk of the evidence is drawn from Nigeria, the analy-
sis is merely aimed at supporting and drawing wider implications and 
conclusions in relation to the general thesis of this book. Because of 
this, it might be more appropriate to consider the study of Nigeria itself 
as a heuristic device, one that serves as a means to understand the 
broader implications and feasibility of the concept of community. The 
heuristic potential of Nigeria is that it allows us to question and draw 
general conclusions about the concept of community itself in relation 
to different contemporary problems. Given that Nigeria is constituted 
with the largest concentration of diverse and multi- ethnic group con-
figurations, the concept of community raises as many problems as 
it provides solutions. Conflict, competition and rivalry (particularly 
among ethnic communities) can be and has been fierce. The heuristic 
importance of Nigeria, then, is that it provides the basis upon which 
broader questions can be asked about what the concept of community 
is or should be, why it is or should be significant to human rights, the 
problems it raises and if or how those problems can be moderated. 

If it is now apparent why Nigeria should be the object of a case study, 
a similar justification is required for the choice of electricity for investi-
gation, in the sense that its status as a human right is questionable. The 
justification is not that electricity has more importance to the poor, so 
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much so that it ranks ahead of access to water, healthcare or education 
on any scale of priority. Rather, the reason electricity is singled out for 
a case study is to accentuate its equivalence to water, healthcare and 
education as an important factor of poverty. What is also emphasised 
is the instrumental nature of electricity to water, healthcare and educa-
tion. The success of any comprehensive strategy that seeks to increase 
the level of access to water, healthcare and education depends on 
access to electricity. 

Life without electricity is a constant struggle to cook food, power 
household appliances, and support healthy temperature, whether 
by air conditioning or heating. Electricity is fundamental to power 
pumps, and desalination treatment for access to clean water. Electricity 
is essential for healthcare, especially for refrigerating vaccines or for 
life- support systems, shock therapy or intensive care units. Electricity 
is important not only for recreational activities, but also for educa-
tional aids, such as computers. Electricity, as economists would like 
to look at it, is important to generating people’s incomes. If history 
teaches us anything, it is that from Vladimir Lenin’s electrification 
scheme in the old Soviet Union to the Tennessee Valley Authority 
Rural Electrification project in the United States, electricity has been an 
influential factor in helping millions to escape the clutches of poverty. It 
explains why Lenin considered electricity as a form of enlightenment, a 
means through which the poor can be educated to eradicate poverty.18 
He considered every power station as a centre of enlightenment, and 
one does not have to be a follower of Lenin to understand the signifi-
cance of this argument. 

In spite of this thick ethical description that can be ascribed to 
electricity, very little acknowledgment of its importance, whether as 
a human right or as a result of its impact on other human rights, is 
recognised in the related literature. This is another important reason 
why electricity deserves to be studied. Unlike education, healthcare or 
water, electricity rarely features in the justiciability debates of economic 
and social rights. This seems ironic given that the lack of access to elec-
tricity has far- reaching consequences on the enjoyment of other human 
rights. As noted above, the ability to drink clean water or to access good 
education or healthcare is, in one way or the other, dependent on elec-
tricity. In spite of those obvious connections that can be made between 
human rights and electricity, the latter is the subject of focus and inter-
vention of engineers and, to some extent, development economists, 
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but fails to attract a similar response from international human rights 
lawyers, philosophers, theorists, advocates and activists. In much 
broader terms, the relationship between electricity to poverty is begin-
ning to be addressed.19 Although electricity has started attracting the 
appropriate response, this has not been to a great degree. This might be 
a consequence of the more recognised relationship between electricity 
and industrialisation to the effect that its social and ethical dimensions 
have not been properly established.20 

One noticeable exception, and leading advocate of electricity as a 
human right, is Stephen Tully.21 Tully convincingly argues that electric-
ity exists as an attribute of a pre- existing right or a right in the context 
of eliminating discrimination against women.22 To begin with, the right 
to access electricity exists in international law as a subset of housing 
rights, and as recognised by the ICESCR.23According to Tully, even 
the UN Special Rapporteur on housing has been on record to include 
electricity as a basic requirement for adequate housing. Similarly, the 
1979 Convention on the Elimination of All Forms of Discrimination 
Against Women (CEDAW) makes it clear under Article 14(2) (h) that 
state parties are obligated to ‘take all appropriate measures to eliminate 
discrimination against women in rural areas . . . and, in particular, shall 
ensure to such women the right . . . to enjoy adequate living conditions, 
particularly in relation to . . . electricity’.24 The reporting procedure that 
accompanies CEDAW also makes it a requirement to report on access 
to electricity among women. 

On the domestic level, some states have gone on to recognise access 
to electricity as a human right in their law, one of which is the United 
Kingdom’s ‘people- approach to electricity’25 which is a species of a 
rights- based approach, and recognises ‘equity of access to basic energy 
services for cooking, space heating, and lighting, like access to water 
. . . as a human right’.26 Other states like France and South Africa 
have similarly recognised electricity as a human right. In my analysis 
of the Nigerian electric sector reform in Chapter 5, I show that a right 
to electricity service now exists under Nigerian law, but it is unclear if 
this is proposed as a human right or just (as it seems) a consumer right. 
Leaving that aside for now, Tully also expands on the content and the 
scope of the human right to access to electricity by trying to understand 
how it can function like other individual human rights claims. For this 
to work, he argues, it must be universal and justiciable. In addition, the 
ramifications of governmental obligation must be clearly demarcated. 
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This, he acknowledges, is difficult, and not much work has been carried 
out in this respect. Nevertheless, this does not deter him from showing 
what this implies. It entails that all governments should provide equal 
supply of electricity to everyone within their jurisdiction. In other 
words, Tully is saying that the scope and content of the right ‘entitles 
everyone to access a reliable, adequate, and affordable electricity supply 
of sufficient quality for personal and household (domestic) use’. 27 He 
takes each of these concepts seriously and spends time elaborating on 
what those terms mean, doing so with great clarity and in ways that can 
inform contemporary reform approaches. Unfortunately, this is yet to 
be fully accepted, not only among human rights lawyers or advocates, 
but also by the BWIs, especially the World Bank, a key driver of electric-
ity reform in Africa and other parts of the third world.

The relationship between electricity and human rights is explored in 
more detail in Chapter 5, where a case study of the reform proposals for 
the Nigerian electricity sector is provided. Part of the general objective 
in this, then, is to show how human rights established from community 
might direct those in positions of authority to recognise the profound 
link between electricity, human rights and human suffering. 

It is, however, necessary from the outset to highlight briefly how the 
approach in this book departs from Tully’s. The most obvious distinc-
tion is that Tully’s approach is doctrinal. It is based on the argument 
that electricity exists as a subset of the right to housing and also as part 
of the framework for the elimination of discrimination against women. 
Tully’s approach fits within the genre of economic and social rights 
scholarship, the aim of which is to establish electricity as a justiciable 
and legally enforceable human right. Although the doctrinal literature 
on this subject is sparse, the aim of this book is not to contribute to it, 
since the book is generally a departure from traditional juridical schol-
arship on human rights.28

In another sense, the book generally aims to show why electricity 
should benefit from a rights- based approach, although not a rights- 
based approach in the conventional sense of the term. It demonstrates 
why principles of human rights should serve as the ethos upon which 
all questions of access to electricity should be determined. In doing so, 
the book demonstrates ‘its’ rights- based approach: that is, establishing 
human rights from community can draw attention to human suffering 
and vulnerability, the type of which is occasioned by the lack of electric-
ity. While there is a plausible argument that electricity is a human right, 
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this is not the only way of showing how the latter should be relevant 
to the former. From the perspective of this book, it is not necessary to 
establish the relationship between human rights and electricity directly, 
as the connections can be established indirectly. This is because a plau-
sible argument can be made that the continual denial of electricity to 
1.6 billion people across the world is tantamount to a denial of many 
things that are fundamental to living a life worthy of dignity. And this, 
broadly speaking, is equivalent to a denial of their human rights. 

In terms of its style, the book is written as a combination of an inter-
nal and an external critique of human rights discourse. The critique 
is mainly influenced by the Christian anarchist, and mystic, Simone 
Weil (1909–43), whose writings importantly help question the capacity 
of human rights as a conceptual medium that can facilitate sufficient 
grasp or articulation of human suffering. In place of human rights, Weil 
offers a love- based approach to justice to help pay attention to human 
suffering. Despite her criticisms of human rights, and although she 
does not claim to advance a rights- based approach, this book, nev-
ertheless, adapts her work as a basis upon which to question human 
rights, particularly the extent to which they provide the best means 
to address human suffering. As such, the book starts from this exter-
nal perspective, but this is adapted into an internal critique of human 
rights. The purpose, then, is not to dismiss human rights, but rather to 
point to a specific limitation that might make them more amenable to 
a community approach. 

Methodologically, the insights and arguments of this book are 
developed from diverse approaches in legal theory, critical legal theory, 
political theory, political economy, philosophy, political philosophy, 
moral philosophy, and sociology and social theory. African philoso-
phy, particularly moral philosophy, has a special place in this book.29 
The book is an attempt to provide an example of how an African 
moral philosophical concept can be used to contribute to problems 
and concerns that have preoccupied legal theoretical or philosophi-
cal and human rights scholarship, such as the dichotomy between the 
individual and community. The widespread representation of Africa as 
a continent defined by distinct tragedies, whether this is war, famine, 
disease or poverty, is one of the reasons why there is a neglect or even 
rejection of the relevance of African thought to the resolution of dif-
ferent contemporary problems, not least problems outside Africa. The 
aim, then, is to read African moral philosophy, not in opposition to, but 
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in complementary or mutually reinforcing terms with traditional legal 
theoretical, philosophical human rights scholarship. 

Many years ago, Kwame Nkrumah’s writings offered a vision for a 
new African society and identity. His vision was based on his apprecia-
tion that Africa could no longer be defined by its authenticity due to 
distortions brought about by colonial rule and the ascendancy of neo-
colonialism. Nkrumah proposed a philosophical system or ideology to 
respond to these developments, and to provide the intellectual basis for 
an African renaissance. This is what he called philosophical conscien-
cism; it was a philosophy devised to mediate between the historical 
fact of colonisation, the reality of decolonisation and the contemporary 
political, economic or social experiences. Philosophical consciencism is: 

born out of the crisis of the African conscience confronted with 
the three strands of present African society. Such a philosophi-
cal statement I propose . . . will give the theoretical basis for an 
ideology whose aim shall be to contain the African experience of 
Islamic and Euro- Christian presence as well as the experience of 
the traditional African society, and, by gestation, employ them for 
the harmonious growth and development of that society.30

Nkrumah did not advocate the blind or wholesale adoption of western 
philosophies, values or ideologies, neither did he think a philosophy 
for the African renaissance could be grounded on traditional African 
values alone, thereby denying the relevance of forms of western 
thought. While a rebirth assuming western philosophical ideas alone 
cannot explain the African experience or social environment, a purist 
nostalgic philosophy denies the richness of the history, civilisations 
and cultures that constitute Africa. What Nkrumah proposed instead 
was the rationalisation, harmonisation, elevation, and ultimately, the 
synthesis of the dominant intellectual strands of Africa’s rich heritage 
with resources from what he called world knowledge. Philosophical 
consciencism, as such, was a universal and particular proposition. Its 
universality lay in the universal truth of knowledge, while its particular-
ity was defined by its overall objective of intellectually grounding and 
explaining the new African social environment. 

Nkrumah appreciated that three distinct influences have come to 
shape Africa: indigenous humanist principles, western (and Christian) 
modernity and Islam. Philosophical consciencism was not only an 
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attempt to interpret the diverse sources of Africa’s heritage, but also 
to explain the plural nature of African identity.31 It appreciated that 
postcolonial Africa had now become a melting pot of different histories, 
peoples and influences, a proper understanding of which cannot be 
appreciated outside processes of discursive engagement with the new 
influences that shape the composition of the formation of identity or 
the nascent body politic. 

If Nkrumah was alive today, he certainly would recognise the domi-
nance of human rights as a constitutive element of belonging in most 
African societies, even if there is a noticeable gap between their rhetoric 
and reality. Human rights may not have the same degree of relevance 
or impact as the concept of community, but they certainly are part 
and parcel of domestic and regional African relations. Through philo-
sophical consciencism, it is possible to develop a kind of pragmatism 
that allows the appreciation of the ascendancy of human rights in the 
African continent. While philosophical consciencism would encourage 
rigorous criticisms of human rights, it would not be too naïve to expect 
that Africans can escape either their dominance or their corruptions. 
Instead, the discursive processes philosophical consciencism demands 
should be seen as an opportunity to engage critically and dispassion-
ately with human rights, to distil their strengths from their weaknesses 
in relation to contemporary African problems. This is why, in this book, 
I want to push Nkrumah’s vision a little further and beyond its original 
formulation, to explore how human rights can work in combination 
with African moral convictions about community and human interde-
pendence to address problems within or without the continent.

i.4 STRuCTuRE of THE BooK

Chapter 1 of this book introduces and argues against the traditional 
antagonistic relationship between human rights and community. After 
discussing the nature of this estranged relationship, the chapter pro-
poses a less antagonistic way of looking at things from the standpoint 
of African moral values of community, human interdependence and 
relatedness. Human rights are given a more ethical connotation, and 
through interpersonal relationships in community, they become part 
of the inexplicable link between each human being. The chapter, 
however, begins by discussing the failure effectively to deploy commu-
nity within human rights discourse. It highlights the insignificant use of 
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community, and also points to the inadequacies relating to it. Overall, 
the chapter should be understood as the groundwork for discussions of 
the theory of community in Chapter 6 of the book.

Chapter 2 singles out and discusses another particular problem with 
human rights through the writings and insights of Simone Weil. The 
primary theme in this chapter is the conceptual value of human rights 
as a medium to recognise and respond to human suffering. Through 
Simone Weil’s writings, the chapter illustrates why love must be 
central to the design of any institution, especially human rights institu-
tions and approaches that seek to take human suffering seriously. It 
concludes by showing how the African moral philosophical outlook 
on the value of community is supportive of this inclination to love. 
African moral philosophy allows us to understand community itself as 
something that is constituted or founded upon expressions of love and 
empathy. It is a helpful way of illustrating what it means to say love is 
a form of community. 

The prognosis for problems regarding human rights in Africa is often 
the question of state failure. Good governance is the response to this 
problem. Chapter 3 provides an analysis of good governance  –  the 
concept that influences the market approach to human rights. This 
chapter is a prior step to understanding how good governance spe-
cifically relates to human rights by explaining what the former really 
means: its inadequacies, where it originates from, its salient features, 
and its similarity and points of departure from the concept of govern-
ance in transnational discourses. The chapter concludes by arguing 
for the need to look beyond good governance, and embrace different 
forms of participatory governance, the lessons of which can be drawn 
from the informal forms of collaboration and co- operation enacted by 
the poor to deal with the exclusion from state and market institutions. 

Chapter 4 focuses on how the market approach works. It explains 
the reasons behind the approach’s embrace of markets, and tries to 
understand the role of the BWIs in such processes. In doing so, it dem-
onstrates that part of the problem is also that little attention has been 
paid to alternative ways of thinking about markets, especially those 
that offer more potential for co- operation and collaboration between 
the poor. As such, the problem is not so much the question of markets, 
it is equally of the kind of market involved. The chapter concludes by 
making a case for social markets, particularly the co- operative as a 



Grahams HD:Users:Graham:Public:GRAHAM'S IMAC JOBS:14009 - EUP - ONAZI (GJHR):ONAZI 9780748654673 PRINT

Introduction 19

suitable model for human rights, and for encouraging participation and 
co- operation among individuals within and between communities. 

Chapter 5 demonstrates how the good governance approach trans-
lates into practice. In particular, it explores the way it encourages priva-
tisation to the exclusion of both human rights and community. In doing 
so, the chapter offers a critique of the reform proposals for electricity in 
Nigeria, and concludes by arguing that some of the problems pointed 
out, especially those of poverty, human suffering and participation, 
might better be brought to attention by the inclusion of a relational 
framework of human rights, such as the one proposed in Chapter’s 1 
and 2. Human rights, then, might help to shift the focus of the reforms 
away from more trivial concerns to embrace those that understand the 
kinds of suffering implied as a result of the inability to access and par-
ticipate in electricity. 

Chapter 6 follows on from the above to explore how the whole 
approach to community might work. It outlines the substantive ele-
ments of the theory of community. First, it begins with a discussion 
of community: what it is, the problems associated with it, and how 
they might be overcome by offering a vision of what it ought to be. 
It then proceeds to discuss potential spaces (Community Forums) 
to encourage participation of individuals in community. Finally, the 
chapter offers a theory of deliberation for decision- making within such 
Community Forums. 

Chapter 7 takes the arguments in the previous chapter further by 
instantiating how a community might participate in relation to the pro-
posed human right to electricity. It offers a hypothetical co- operative 
model as a potential end- product of discussions in Community Forums, 
and considers how the aspirations for participation can be operation-
alised. This chapter is also a continuation of discussions in Chapter 4 
about the potential role for social markets in human rights discourse. 
It offers a general discussion of the potential role for co- operatives in 
electricity, and how the existing legal and institutional framework of 
electricity in Nigeria can be reformed to accommodate them. The book 
concludes by offering a summary of the argument and reflecting on the 
implications of the thesis of the book more generally, and in the light of 
traditional state- based human rights discourse.
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Chapter 1

HuMAn RiGHTS And CoMMuniTy: 

unloCKinG THE dEAdloCK

1.1 inTRoduCTion

The relationship between human rights and community is not straight-
forward or uncontroversial. On the one hand, individuals, mainly on 
account of their human rights, are oriented to live isolated, self- centred 
or narcissistic lives, absolved from duties and responsibilities, or simply 
unable to show affection and empathise with others. On the other 
hand, a strong commitment to community implies a threat to the 
autonomy or identity of individuals as a result of the aggressive asser-
tion of the collective good. In this chapter, I want to propose a specific 
way of unlocking the deadlock between human rights and community 
from the standpoint of African moral values of human interdepend-
ence; the essence of community, belonging, societal harmony and 
peaceful co- existence with others. 

The success of the proposition above depends very much on chal-
lenging the common understanding of human rights. The hypothesis 
in this chapter would be implausible if the understanding of human 
rights, as individual claims, remains intact. The success of the proposal 
depends on the need to tamper with the individualism that underpins 
human rights by supplanting it with values of interdependence, relat-
edness and mutual reciprocity, something that is derived from com-
munity. It is only from the standpoint of human interdependence that 
one can begin to realise the possibility of speaking of human rights and 
community in mutually reinforcing terms, that is, as concepts that can 
work together and not against each other. It will be argued that African 
moral convictions about community and interdependence provide 
a richer account of the human person, yielding to a better founda-
tion of the ‘person’ in human rights terms. Interdependence places 
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emphasis on the connectedness between individuals and between 
different spheres of society. Interdependence is about continuity not 
discontinuity, the link between the individual and community and vice 
versa. Once the debate in framed in this way, then making a case for 
community should not in any way threaten or entail the rejection of 
human rights, just as the support for human rights should not entail the 
rejection of community. 

An appropriate grasp of the argument of this chapter is contingent 
on understanding how human rights currently relate to the concept 
of community. The argument is that human rights discourse has, for 
the most part, developed with little reference to community. Apart 
from a few casual and ambiguous references to community within the 
Universal Declaration of Human Rights (UDHR), only the Declaration 
of the Right to Development and, subsequently, the rights- based 
approaches to development can be seen as an explicit attempt to 
engage with the concept. Although they make references to commu-
nity, the concept is used either incoherently or simply insufficiently. 
The commitment to community in human rights terms is half- hearted, 
if not, simply inadequate. The use of community lacks proper founda-
tion, widespread support or acceptance in human rights discourse. The 
chapter would proceed from those discussions by attempting to anchor 
human rights and community in a philosophical approach that helps 
bring their relational dimension to closer attention. Part of the aim, 
then, is also to provide the groundwork for discussions of the theory of 
community articulated in Chapter 6 of the book.

1.2 dEVEloPMEnT’S TuRn To HuMAn RiGHTS

Human rights have operated, and continue to operate, as a state- 
oriented discourse, which privileges the rational capacity of individuals 
to construct and re- construct their reality through claims against the 
state. Human rights are built on a relationship between the state as the 
primary duty- holder and individuals as primary rights- holders. What 
this has meant is that the possibilities of realising human rights are 
placed within the potential and limits of state action, apart from the 
relationship between individuals being mediated through the state. 

Consider the debate on economic and social rights as an example. 
Discussions are exclusively structured or determined by questions 
of making rights justiciable. Most discussions are preoccupied with 
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attempts to clarify the content of economic and social rights, and, 
 furthermore, the role of the judiciary in holding the state accountable 
for those rights.1 The focus on economic and social rights has almost 
exclusively been on formal legal sources, judicial opinions and treaties 
in the attempt to determine the particular levels of access and individual 
entitlement. Debates about economic and social rights have almost 
exclusively focused on litigation, some of which have celebrated the 
judiciary or judicial activism as champions or the only hope for the poor.

Other debates about economic and social rights raise questions about 
democratic legitimacy: in other words, they question the legitimacy of 
the judiciary in dealing with such problems. Closely related to these are 
questions of the constitutional and technical competence of the judici-
ary in carrying out these objectives, such as the allocation of resources, 
setting priorities or initiating policies to enable access to economic and 
social rights. These debates have different variations; nevertheless, they 
are united on the focus on the role of law in enforcing economic and 
social rights against the state. State law is the only avenue available 
for the impoverished and vulnerable to realise their human rights. The 
debate neglects other possible ways of achieving economic and social 
rights, especially those that fall out of such formal institutional arenas. 
There is a failure to constitute other avenues in which these rights can 
be achieved. In circumstances where economic and social rights are 
non- justiciable, the obvious agitations have been the need to legally 
formalise these rights through various domestic constitutional and 
legal initiatives.2 India, South Africa and Brazil are cited as examples of 
the best practice. It is often argued that the fact that there are numerous 
problems with enforcing economic and social rights (as in the case of 
India, South Africa and Brazil) should not be a detraction from realising 
that making such rights justiciable may provide the only hope for the 
poor to enjoy basic standards of life. 

More recently, markets have been considered as alternative means 
to achieve human rights, particularly economic and social rights. 
Economic globalisation  –  and the challenges it has mounted on the 
state- oriented human rights system – has been a key to this develop-
ment. Globalisation has, among other things, contested the centrality 
of the state in providing economic and social rights. This can be seen 
in different ways, including through the set of policy formulations 
owing to the financial or economic obligations of states arising from 
the Bretton Woods framework. Whilst the Bretton Woods Institutions 
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(BWIs) are outside the authority of the current human rights norma-
tive or regulative order, they nevertheless programmatically structure 
human rights through their role over development. 

The BWIs on their own part have increasingly encouraged the priva-
tisation of economic and social rights. As it will be shown in Chapters 
3 and 4, neoliberal policies such as the concept of good governance 
have continued to reconcile roles for markets in human rights, with the 
effect that markets are now considered as an alternative means through 
which certain economic and social rights can be realised. The market 
is considered as a justified alternative framework, given that human 
rights discourse generally takes a neutral view on the role of markets.3 
As will be seen, the most visible threat to human rights in this respect 
emerges from the advent of national and transnational private actors, 
that is, transnational corporations (TNCs). These have continued to 
profit from the absence of any meaningful legal mechanisms to hold 
them accountable for human rights violations. It is obvious that the 
current state- oriented human rights regulatory system is no longer 
sufficient to grapple with the threats to it. Such distortions have taken 
many forms and provoked calls to rethink the contemporary human 
rights obligations systems. However, the more recent trend towards the 
privatisation of human rights has not altered its state- centred outlook. 
It lacks a horizontal effect as it fails to impose duties and obligations on 
private or non- state actors for the breach of human rights.4 Instead, it 
places obligations on the part of states to prevent private actors from 
committing such harms. 

The foremost attempt to establish a role for community within the 
human rights normative framework emerges from the protracted 
Declaration on the Right to Development (DRD).5 The DRD emerged 
from a view that equates the lack of development to a violation of 
human rights and, more so, to a contravention of the universality of 
human rights. The DRD is considered as both an individual and col-
lective right, which seeks to facilitate equal access to natural resources, 
goods and services in different third world societies. The DRD affirms 
the indivisibility of human rights, as it recognises the importance of 
civil and political rights in simultaneous terms with economic and 
social rights. The DRD emerged, in part, as an attempt to assert a 
right of all to participate and contribute to their own development. 
At the period it emerged, it was considered novel, given its unique 
attempt to assert a right of peoples to self- determination, which also 
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implied peoples’ entitlements to their natural wealth and resources. 
Balakrishnan Rajagopal captures the optimism that greeted the emer-
gence of the DRD, especially its attempt to place the ‘rights of commu-
nities’ into human rights thinking. As he puts it,

[I]t powerfully introduced the right of communities into the 
human rights- corpus, which remained focused on individuals. 
This had an immediate resonance among grassroots movements 
in the Third World, as it enabled them to use the language of 
human rights to protest against violence against their  communities 
. . . it opened up the entire meaning of development, which had 
heretofore meant economic growth, national development, and 
individual entitlements. Now, communities would define what 
kind of development they wanted . . .6

As enthusiastic as these words may sound, they remain at best an aspi-
ration, given that the Right to Development has never really material-
ised beyond its declaratory status. Moreover, beyond mentioning the 
right of peoples over their natural resources, the notion of community 
itself, for the purposes of this book, has not clearly been expanded upon 
in any detail. The DRD does not articulate any definition, scope, nature 
or types of communities implied.7 Whilst the DRD can be considered 
as a foundation for the role of community in human rights discourse, it 
still does not go far enough to properly concretise it. 

Quite apart from that, the emergence of the DRD raised more ques-
tions than answers. It excluded questions of the enforcement of this 
right, given that the obligations for ‘rights of peoples’ are vested in the 
international community. The controversial issue of rights vis- à- vis 
duty- holders of the DRD also emerges in this context, something that 
remains unsettled today. The right has been open to several other criti-
cisms,8 including from African scholars who supported and contributed 
to its authorship. For example, Issa Shivji has questioned the concep-
tual basis of this right, that is, its failure to clarify what is actually meant 
by development.9 At the risk of simplifying Shivji’s position, he argues 
that the Right to Development reinforces the traditional state- centred 
approach to human rights, and thereby reinforces the hegemony of the 
state over human rights. 

Many of the principles that underpin the DRD have now been 
accommodated within the framework of the rights- based approaches 
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to development. As earlier mentioned, the rights- based approaches 
provide the legal and conceptual framework to operationalise devel-
opment by incorporating norms, standards and principles of human 
rights. The rights- based approaches draw from the wide array of 
international human rights treaties and declarations, as a way of opera-
tionalising, planning and programming development. They are under-
pinned by principles of equality, equity, accountability, empowerment 
and participation. The last two principles give some indication of the 
recognition of the role of community. Even so, from the standpoint of 
this book, rights- based approaches do not articulate what community 
entails. Like the DRD, rights- based approaches to development are at 
best an inspiration for, and not an actual community- based approach 
to, human rights. 

In terms of the application of these principles, international develop-
ment institutions (including the World Bank) have hesitantly embraced 
rights- based approaches in different aspects of their work, even though 
they have done so informally or without commitment. The World Bank 
has generally developed an ambivalent attitude to human rights, even 
though it admits that its poverty reduction initiatives directly impact 
on economic and social rights.10 Not surprisingly, the World Bank 
has interpreted human rights as a market- based concept, given the 
primacy it gives to the latter in various aspects of its work. With par-
ticular reference to community, it has only recently been recognised by 
the emergence of the Comprehensive Development Framework (CDF), 
something that is discussed in more detail in Chapter 3. Grievances 
for inclusion and participation were part of the reason for the emer-
gence of the CDF. It emerged as a result of the effects of the Structural 
Adjustment Programmes (SAPs), which were quite diverse and are also 
well documented today. Participation, in its broadest sense, became the 
foremost grievance, especially as a means of bringing decision- making 
processes closer to the poor.11 The BWIs have, through the CDF, 
attempted to create a new order that includes the state, market and civil 
society. It is an attempt to create non- hierarchical ordered societies, 
which entails the participation of all. 

Regardless of this, the approach (again as discussed in Chapter 3) 
can be criticised for constraining claims for inclusive participation by 
privileging market- oriented forms of participation, particularly through 
a narrow conceptualisation of civil society. The neoliberal concept of 
civil society is quite distinct from other ways of thinking of the concept, 



Grahams HD:Users:Graham:Public:GRAHAM'S IMAC JOBS:14009 - EUP - ONAZI (GJHR):ONAZI 9780748654673 PRINT

Unlocking the Deadlock 29

for instance, like the republican concept of civil society. Unsurprisingly, 
participation is selective in contrast to inclusive.12 It is based on a 
principle of selection, which selects certain actors, interests or voices, 
and leaves out the most excluded of voices. It is, to say the least, an 
instrumentalised version of participation; it is not far- reaching in its 
articulation. 

1.3 HoW noT To dEfinE CoMMuniTy

As mentioned earlier, the rights- based approaches do not provide a 
definition of community, but one can be found in the World Bank’s 
development framework, which (although it does not officially endorse 
rights- based approaches) can itself be understood as emerging in the 
broader climate of the increasing overlap between human rights and 
development. Not surprisingly, the neoliberal argument for community 
almost exclusively draws compatibility between community and the 
market economy.13 The primary objective for the promotion of com-
munity is to draw upon its normative resources to achieve economic 
growth and to promote profit. As such, community is promoted not as 
an intrinsic but as an instrumental value. It is not promoted on its own 
merit, but to add value to the market. For the World Bank, markets do 
not impede community but complement it. Whilst it is impossible to 
rule out instrumental relationships in community, there is obviously 
a difference between instrumental and exploitive relationships. The 
problem with the neoliberal view is the danger that the instrumental 
relationships of the market would overwhelm members of community 
and thus translate into exploitive relationships. This explains why a 
community is not merely an association. A community is distinct from 
an association in the sense it is not formulated to pursue an instrumen-
tal agenda.14 This is obviously a generalisation as some communities, 
such as the neoliberal vision of community discussed below, can be 
defined or deployed strictly instrumentally. 

Most common interest associations are defined by instrumental gain 
and are exclusive to those who are allowed to participate. Membership 
of an association is never open to all and participation is tied to a pre-
condition. It is in certain cases tied to the payment of a membership 
fee. For instance, the only condition for participating in the community 
promoted in Chapter 6 of this book is being a resident in a given local 
neighbourhood. The organising principle for this community is not 
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determined by instrumentality nor by race, religion, ethnicity, colour or 
gender. It starts from an exactly opposite premise: it is not (and should 
not) be about the pursuit of profit. 

The origins of this instrumental view of community can be traced 
to Robert Putman’s work on social capital. He refers to the networks 
of trust and co- operation within and between communities, which 
might affect improving societal problems.15 Social capital refers to the 
ability of individuals to create relationships both within and between 
other communities. In neoliberal development discourse, social capital 
is the bundle of values from which people can draw to improve their 
incomes, and, which can be ‘built’ to facilitate economic growth and 
development. The work of Francis Fukuyama has expanded on these 
perspectives by trying to show how social capital can be a source for 
building trust in society, a prerequisite, in turn, for economic growth 
and the pursuit of profit.16 Social capital and trust are defined by the 
traditional values of co- operation, integrity and reciprocity that often 
exist within community. Social capital depends on trust in a society and 
is created through mechanisms like religion, culture or tradition. 

It would be too naïve to dismiss these arguments, as they clearly 
have their strengths. The problem with them, however, begins with the 
unproblematic conflation of social capital, trust, on the one hand, and 
with the market economy, on the other hand. In doing this, Fukuyama 
succeeds in instrumentalising community by recognising it only as a 
means to achieve economic growth. It merely recognises the advan-
tages of markets to community and not the destructive effect they may 
have on community. The market becomes compatible and not a source 
of distortion of communal values. This view does not seem to recognise 
any problems between the ethos of market and community. It even 
goes to the extent of suggesting that markets can extend community 
values. The market economy is considered a source for trust and social 
capital in community. There is something normative about markets, 
which extends beyond their traditional function of the distribution and 
redistribution of goods. 

The unhealthy market friendly conceptualisation of community is 
not the only difficulty with the World Bank’s approach. A different but 
equally important difficulty is that very little has been done to expand 
what the community really means. The concept of community is argu-
ably the most weakly defined concept within the CDF agenda; it has 
certainly not received the same attention as the market or state. This 
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is perhaps because the role for community has not been thought out 
in a programmatic way and circumscribed to projects, which are not 
only limited in scope, but also in time scale. The only attempt to define 
community in the entire Bretton Woods framework emerges from the 
series of Community-Based Development (CDB) and Community-
Driven Development (CDD)17 projects, the aim of which is purportedly 
to give the poor more control over their aspirations for development. 
As the World Bank has claimed, the CDD and CBD projects are under-
pinned by ‘principles of local empowerment, participatory governance, 
demand- responsiveness, administrative autonomy, greater downward 
accountability, and enhanced local capacity’.18 In terms of its defini-
tion, community is described as a culturally or politically homogene-
ous entity (a village or urban neighbourhood) or an administratively 
defined territory. Quite apart from that, the World Bank also recognises 
‘specific common interest group, such as herder’s associations, irriga-
tion associations, or associations of street vendors’, as community. An 
initial difficulty with the above is that it seems to conflate the under-
standing of association with community, which (as already discussed) 
are relatively distinct concepts. Associations can, of course, become 
communities constituted of groups unaffected by instrumentality.19 
However, this is not the case with all associations, and it is difficult to 
see how associations would be constituted by the same sort of virtues 
that exist in community. Individuals are often members of associations 
to pursue their parochial interests. For the purposes of the broad objec-
tive of this book (and as will become clearer in Chapter 6), it is prob-
lematic to conceive a regime of ownership or management of economic 
and social rights assuming common interest groups, and more specifi-
cally, outside a given locality. Without appreciating this, the sphere of 
participation would itself be characterised by groups who are driven by 
their parochial interests, quite apart from strong bonds of association, 
which have the tendency to exclude others. 

This difficulty highlighted above leads to a further problem with the 
World Bank’s view of community. There is quite a visible attempt to 
describe the community in terms of homogeneity. Apart from common 
interest associations, community is defined as an internally cohesive 
administrative unit in a village or urban community. It is true that a 
village may be constituted of groups with very similar identities – that 
is, ethnicity, tribe, language or culture. One can contrast this view 
with metropolitan neighbourhood or community, which cannot be 
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understood as such. On the contrary, it is constituted of members with 
multiple or overlapping communal identities.20 The internally cohesive 
community that the World Bank imagines does not make sense where 
relationships within it do not reflect homogeneity. The point in raising 
this is not to suggest that rural communities are unimportant. Far from 
it, the point is to show that the World Bank’s practice of community 
development creates a cleavage between rural and urban communi-
ties, thereby excluding the poor in urban communities from this kind 
of egalitarian solution. After all, most references to community, as a 
recent review of the World Bank’s CBD/CDD projects suggests, seem 
to give primacy to villages or rural communities.21 In the end, the World 
Bank’s practice of community development re- invokes Ferdinand 
Tonnies’ famous distinction between Gemeinschaft (community) and 
Gesellschaft (society), with different strategies for each.22 

Following on from these discussions, while it cannot be categori-
cally claimed that the value of community has not been recognised in 
human rights discourse, what is clear is that the approach has not been 
wholeheartedly or comprehensively accepted. Even so, questions of 
inadequacies of definition of what community entails or should entail 
still have to be addressed, as this seems to have been taken for granted. 
Similarly, with certain exceptions, there has been no comprehensive 
effort to ground in conceptual terms the relationship between human 
rights and community. 23 

Except for the Right to Development and rights- based approaches 
to development, none of the foundational human rights documents, 
declarations, treaties or theories formulates or explicitly proposes a role 
for community. Part of the reason for this, as illustrated in the section 
below, is the oppositional or, to say the least, oxymoronic nature of 
human rights and community. Whilst discussions of these concepts 
have proceeded along these general lines, I will show from the stand-
point of African moral philosophy that human rights and commu-
nity need not be proposed in such oppositional terms. African moral 
philosophy is a helpful way of reframing the debate between human 
rights and community, furthermore, unlocking the deadlock that has 
prevented the collective use of both concepts. 
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1.4 BETWEEn THE indiViduAl And CoMMuniTy

The estranged relationship between human rights and community is 
pursued under different pretexts,24 the most dominant of which has 
certainly been the seminal debates between advocates of liberalism 
and communitarianism in the Anglo- American literature in political 
philosophy.25 The positions vary considerably, as with the number 
and range of participants. The positions are fundamentally opposi-
tional, but there are those that make concessions on the value of either 
human rights or community. Apart from the variety of perspectives, the 
less polarised positions have made it difficult to neatly categorise the 
respective positions under the banner of either liberalism or communi-
tarianism. In briefly outlining the general lines along which the debate 
has progressed, I do not hide my preference for a certain strand of the 
communitarian side of the argument, particularly the strand that does 
not deny a commitment to human rights. 

The attack on human rights is essentially an attack on liberalism, 
given the primacy it gives to individuals, whether this is in ontological 
or metaphysical terms. It is an attack on the premise that individuals 
must have the autonomy or freedom to choose their various opportuni-
ties, goals and values in life, something that should be achieved inde-
pendent of social or communal constraints. What this simply means 
is that individuals take priority over community and should be free to 
act in accordance with their self- interest and desire. The individual is 
asocial and ahistorical, one who must be unattached from all affilia-
tions, common values, attachments, customs and traditions. There are 
competing conceptions of the good life in contrast to a single one. The 
state is an important component of liberalism.26 It is not a state that 
intervenes, rather it is one that must remain minimal and provide a 
neutral framework in which different conceptions of the good life can 
be articulated.

As such, individuals in liberal society share no political traditions or 
founding principles of justice. This, in turn, should be derived from a 
mythical state of nature.27 In this fabled state, the individual is an unen-
cumbered agent, independent of values, aims or goals. The autonomy 
and the atomic and unencumbered nature of individuals are absolute. 
The individual takes precedence over purposes, qualities and other 
priorities, especially when they are in conflict. What matters the most is 
the superiority of the individual, who has the capacity to make choices 
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regardless of what these may be. The capacity to remain independent 
and make choices is contingent on the mythical state of nature. It is 
pivotal to everything, especially the choice of governing principles and 
rules of society. 

It is important to note that the primacy given to the individual does 
not necessarily lead to the denial of the existence or the recognition to 
the importance of societal relationships or communal ties. Rather, what 
liberals insist on is the importance of choice. Choice often means three 
related things. First, it means the ability to choose any such communal 
ties. Second, choice must itself be prior or extricated from any moral 
ties. Third, the membership of community must not sacrifice the invio-
lability of the individual. The individual must at all times take priority 
over community. 

The autonomy of the individual is further guaranteed through some 
notion of rights, whether these are human rights or some other species 
of rights. Human rights are premised on a universal notion of human 
nature, one that is discoverable by reason and central to securing the 
autonomy of the individual. The individual is not only rational, autono-
mous and self- sustaining, but also must at all times be protected from 
the excesses of others, including the state. Individual rights claims are 
central to liberalism, which not only bestow entitlements and immuni-
ties against the state, but also against family, community and society. 
This is perhaps the most attractive argument that can be made for 
human rights, which has appealed to non- western supporters who see 
rights as a shield against different forms of political, cultural, ethnic or 
religious forms of authoritarianism.28 This is a problem typical of duty- 
based orders. Not only are they hierarchical but talk of duties becomes 
solely a reference to duties to leaders, and community itself, something 
which is modelled in the image or personal characteristics of the leader. 

For liberals, the only way to avoid such problems is not to deny the 
individual basis of human rights. What this means is that the right 
always takes precedence and is independent of the good, especially the 
common good. The importance accorded to rights can be understood 
in two related senses.29 First, individual rights must not be sacrificed at 
the expense of common good. Second, underlying principles of justice 
necessary to allocate these rights must at all times be extricated from 
personal interests or prior notions of the good. There is a presump-
tion of equality behind the language of rights, in the sense that they 
provide the founding principles of equality that political order seeks to 



Grahams HD:Users:Graham:Public:GRAHAM'S IMAC JOBS:14009 - EUP - ONAZI (GJHR):ONAZI 9780748654673 PRINT

Unlocking the Deadlock 35

guarantee. As such, no concept of the good should be sacrificed at the 
expense of the other. 

It is then not surprising that the central premise of liberalism, the 
primacy of individual human rights, has come under attack by the com-
munitarian response. On the other side of the divide, human rights are 
seen to intensify the individualisation of society either by increasingly 
instrumentalising relationships, fuelling vested interests or narcissism, 
contributing to the decline of traditional moral values, or simply extri-
cating individuals from all social ties – be they family, community and 
society. In Africa, for instance, human rights are seen to be responsible 
not only for the decline of traditional values, but also for promot-
ing promiscuity. The unrestrained, selfish and aggressive assertion of 
human rights contributes to undermine the common good. The point 
is that if rights are constitutive of individual interests, it follows that 
they not only distort the values of community, but also the reciprocal 
moral responsibility that is an important aspect to the process of living 
together with others. 

A similar standpoint, one which is discussed in more detail in the 
next chapter, is that human rights presuppose conflict since the nature 
of the claim not only has the potential to antagonise, but also to 
encourage selfish competition among individuals within a given com-
munity or between various communities. In doing so, human rights 
devalue the importance of the kind of love, affection or empathy that 
is indispensible to social intercourse. Duties, unlike human rights, offer 
a better way of encouraging societal connectedness, since they give 
primacy to harmony. All human rights would do is disarticulate indi-
viduals and prioritise them ahead of community, which can only end 
up damaging the fabric and cohesion within society. 

However, the communitarian critique is not as straightforward as 
I have described it above, nor is it a uniform view. The positions vary 
considerably and the literature covers sociology, legal, social and politi-
cal theory among other fields. Although they are diverse and multidis-
ciplinary in nature, the common element they share is the ontological 
or metaphysical questions they raise about the status of the individual, 
and, furthermore, how this contributes to devalue the importance 
of community.30 Most critiques reject the idea that individuals are 
autonomous, unencumbered and rational agents, who are separate 
from, or above, community. Nevertheless, in saying so, communitar-
ian critiques of liberalism tend to come out somewhat derivative. This 
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may be an unfair criticism, but they give the impression that they are 
nothing more than an antithesis of liberalism rather than presenting an 
original theory of their own. They seem to be reactionary, and few of 
them outline what communitarianism really entails or the underlying 
concept of community. 

Philip Selznick’s work provides an exception to the rule, and his 
seminal article is used here not only to outline the central plank of the 
communitarian critique of liberalism, but also to find a minority voice 
that shows that the commitment to community does not always have 
to mean less of a commitment to human rights.31 Apart from demon-
strating what communitarianism entails, one of the main advantages of 
Selznick’s work is its multidisciplinary nature; it overlaps between soci-
ological, moral and political philosophical communitarian approaches. 
Despite this, Selznick’s work has an irreducible moral starting point. 
Communitarianism is essentially about the moral competence of indi-
viduals, something that can only be derived from social participation in 
a given community. Moral agency is contingent on the kind of oppor-
tunities for communication, interdependence and duty. Selznick relies 
on sociology to explicate, and correct misperception of the individual 
influenced by liberalism. Unlike the hollow concept of the individual 
that one finds in liberalism, communitarianism espouses a notion 
of the social or implicated self, as Selznick prefers to describe it. The 
implicated self is a social animal who depends on others for different 
types of sustenance. The nature and moral quality of the individual is a 
creation of society. The implicated self, as such, derives meaning from 
his or her co- existence or interdependence with others. 

The concept of community is important to the implicated self. 
Attachment and participation in community are crucial to the develop-
ment of moral capacity of the implicated self. Community, in turn, is 
the enabling environment or background framework that reconciles 
different forms of activities, relationships and experiences between 
individuals, groups and institutions. Community is not only the source 
of identity, but also the source of obligations to others. Such obligations 
are open- ended and they are not dependent on choice. Obligations to 
family, community and society, apart from being involuntary, entail a 
different set of relationships. 

The morality of the implicated self is embedded in the nature and 
character of one’s obligations. This is attainted through social par-
ticipation, which orients the implicated self with values necessary for 
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belonging and mutual recognition. Social participation is another term 
for civic virtue, amongst other things, which can be referred to as pro-
cesses in which individuals take part to pursue some common good. 
Obligations, as such, define the specific roles that come from mem-
bership of a particular community. Obligations are very different from 
rights in terms of their nature and character. What this means is that 
duties are not necessarily derivative or correlative of rights. Obligations 
provide reasons for acting or orient certain types of behaviour towards 
others. The point is that the morality entailed in community not only 
prioritises obligations, but also such obligations can only be derived 
from community. This is the main difference between obligations and 
rights. Rights prioritise self- interest, freedom, independence or separ-
ation, and not interdependence or belonging. 

Although communitarianism and liberalism give priority to different 
values, it would be misleading to suggest that a commitment to the com-
munity always prevents a similar commitment to rights. Selznick, after 
all, is what might be called a communitarian liberal, who like others,32 
promotes distinct types of practices and institutions to encourage social 
responsibility, without necessarily undermining specific liberal values, 
particularly rights. What this means, as often misunderstood, is that an 
appeal to community does not necessarily undermine the importance 
of certain rights. Indeed, even if the emphasis was placed on rights, this 
would not prevent the need in a community to deliberate on what kind 
of rights are appropriate or inappropriate, including the extent to which 
they should or should not be voided. 

Apart from drawing attention to the morality of obligations, a plau-
sible interpretation of the communitarian critiques of liberalism is that 
they demonstrate how human rights can be stripped of the individu-
alism that underpins them, making it possible to establish them on a 
different moral standpoint. The communitarian critique gives rights a 
more social outlook, the emphasis of which is on mutual interdepend-
ence and reciprocity. Communitarian rights, along with other values, 
are regarded as part of the process of negotiating what it means to 
belong together. This is not simply achieved by reiterating the impor-
tance of obligations, or linking rights more effectively with obliga-
tions.33 Rather, it also entails situating human rights in a framework 
that encourages some basic empathy and mutual respect between indi-
viduals who share similar circumstances or those who, for one reason 
or the other, fall short of those standards. 
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1.5 ToWARdS An AfRiCAn foundATion of HuMAn RiGHTS

While the focus of this section is on the insights that can be gained 
from African moral philosophy in the context of appreciating the value 
of human interdependence, it is important to acknowledge that there 
is indeed a long philosophical tradition that allows us to begin to see 
the possibility for a mutually reinforcing relationship between indi-
viduals. This is a common theme that can be extrapolated from the 
various proponents of the concept of mutual recognition.34 Human 
rights are understood against the background of claims for the mutual 
recognition of each individual’s humanity. A human rights claim, 
then, is irreducibly ethical, and it is achieved through the willingness 
to identify with the other with concern and empathy. Contestations, 
disputes or antagonisms over different things, including human rights 
themselves, are resolved through this ethic of mutual reciprocity and 
recognition. An individual’s identity is intrinsically tied to or defined by 
a process of the recognition of the other. The uniqueness and sanctity, 
similarities and differences of individuals are appreciated in the process 
of recognition of those who share similar human conditions. Human 
rights are thus intersubjective claims and not simply abstract individual 
claims against the state. They are a key ingredient for belonging, par-
ticularly citizenship, cultivated through this habit of mutual respect and 
recognition. 

African moral philosophy can be used to augment the arguments 
above by yielding to an approach that establishes human rights not 
only from community, but also through expressions or habits of love 
and empathy. It achieves this through the value it places on human 
interdependence, which can furthermore be used as a basis for illus-
trating how to ground the relationship between the individual and 
community. Arguably more than any other body of work, African 
moral philosophy is one of the best ways to underscore the importance 
of interpersonal relationships between each individual within a given 
community. Interdependence is regarded as vital to the development 
and flourishing of both individuals and community.35 It demonstrates 
the continuum between the individual and community, something that 
is often overlooked. The individual and community mutually reinforce 
each other, in that there is no one without the other. There is no con-
flict, there is no contradiction between the individual and community. 
The self is communal, something that is nurtured by interpersonal 
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and proximate habits of reciprocity. Interdependence is different from 
dependence.36 It is a co- operative relationship, not an unco- operative 
or a vicious relationship. 

What stands out as the most important conviction in African moral 
philosophy is the significance of communal living, something that 
cuts across every fact of life, ranging from societal relationships to the 
ownership of property. Thaddeus Metz, more recently, has explained 
the strength of the African communitarian ethic.37 It is the spirit of 
community, which defines, in a loose sense of the term, the ethical life, 
which is in turn achieved through harmony and cohesion. The underly-
ing meaning of community itself is modelled on familial relationships, 
apart from the significance of mutual respect for each individual within 
it. The ability to commune with others is contingent upon identifica-
tion and solidarity with others. This entails, first of all, the recognition 
of the shared human condition and the ability to collectively pursue 
objectives, goals and activities with others. Second, it entails the moral 
comportment towards the well- being of others, one that is based on 
love and empathy. Love and friendship are not the most obvious way 
to grasp what this entails, but they are an important way of describing 
the ethical underpinnings of relationships in community. Ultimately, 
it is impossible to understand what human dignity entails in African 
philosophical terms outside an appreciation of the value of love and 
friendship. The dignity of individuals is intricately linked with their 
capacity to love and empathise with the other. This alters the percep-
tion of community: community becomes the capacity to commune 
with others through habits of love, friendship and empathy. In the next 
chapter, I will argue along similar lines that a strong moral devotion to 
human rights is contingent upon the possibility of love, in the sense 
of fully acknowledging the sanctity and vulnerability of each human  
being. 

It is no surprise, then, that there have been several successful and 
unsuccessful attempts across Africa to build postcolonial communities 
based on similar moral convictions. Kenneth Kaunda’s ‘humanism’,38 
Kwame Nkrumah’s consciencism,39 and Julius Nyerere’s ‘ujamaa’40 were 
all, with considerable differences, different attempts to assert African 
communal authenticity in the postcolonial context.41 They all shared 
the vision of building a postcolonial African polity based on traditional 
moral principles. None of these perspectives, however, emphasised 
human rights specifically, even though it can be deduced that these 
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political philosophies intended to make community serve as the foun-
dation for everything, including human rights. 

A more recent, and more robust, attempt to establish human rights 
from community can empirically be illustrated from post- apartheid 
South Africa, where the concept of ubuntu currently serves as the 
ethical basis for law, societal obligations and democratic practices.42 
In my opinion, ubuntu is one of the best instantiations of Kwame 
Nkrumah’s notion of philosophical consciencism, in the sense of the 
creative synthesis it proposes between African and non- African con-
cepts. Ubuntu has no agreed definition but Justice Mokgoro of the 
Southern African Constitutional Court has advanced one of its most 
comprehensive descriptions:

Ubuntu (a Zulu word) is a lifestyle or unifying world- view (or phi-
losophy) of African societies based on respect and understanding 
between individuals. Ubuntu has been translated as ‘humaneness’, 
and is derived from the expression: umuntu ngumuntu ngabantu [a 
person is a person because of other people / a person can only be 
a person through others]. It envelops values of group solidarity, 
compassion, respect, human dignity, conformity to basic norms 
and collective unity.43

Ubuntu is defined by values of compassion, solidarity, reciprocity and 
dignity, or such other values that can be found in community. In South 
Africa ubuntu is analogous to a sort of grundnorm (not in Kelsenian, but 
in ethical terms), on which the whole legal order, including human 
rights, derives its legitimacy. Ubuntu is not only used to ground the 
concept of human rights, but also (as explained below) to enrich or 
renew it. 

There is no better example of a concerted attempt to move away from 
the antagonism that has characterised debates about communal values 
and human rights than the post- apartheid South African experience. 
What the Southern African approach allows the most is the reconstruc-
tion of human rights in more inclusive terms. Ubuntu achieves this by 
allowing us to revisit the individualism that underpins human rights, 
to supplant it with the kind of interpersonal relationships that are 
necessary for individual and collective flourishing. Ubuntu allows us to 
see that making a case for community should not in any way threaten 
or entail the rejection of human rights, just as the support for human 
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rights should not entail the rejection of community. It shows us that 
human rights can also be part of what it means to belong to a particular 
community, something that each individual should have as a matter of 
mutual respect and reciprocity.

In South Africa one not only sees the mutually enforcing nature of 
community and human rights, but also how an African communal ethic 
is used to expand the reach of human rights. Justice Albie Sachs (also of 
the Southern African Constitution Court)44 has emphasised the mutu-
ally reinforcing nature between (community) ubuntu and human rights 
in one of his judgments. Sachs says:

The spirit of ubuntu, part of the deep cultural heritage of the major-
ity of the population, suffuses the whole constitutional order. It 
combines individual rights with a communitarian philosophy. It 
is a unifying motif of the Bill of Rights, which is nothing if not 
a structured, institutionalised and operational declaration in our 
evolving new society of the need for human interdependence, 
respect and concern.45

In Sachs’s argument one sees how ubuntu not only is supportive of 
human rights but also supportive of the entire constitutional order. I 
agree with Sachs that it is important not to forget that both concepts 
have differences, but what unites them is the primacy they give to 
human dignity, even though they yield to different conceptions of 
dignity. What unites them is that they both recognise the intrinsic 
worth of all human beings, particularly in the sense of treating indi-
viduals as ends not means. What makes this African moral principle so 
significant for human rights, and building on discussions at the outset 
of this section, is that it helps us see that individuals are immersed in a 
network of relationships, relationships that are expressions of love and 
compassion. In essence, from the standpoint of ubuntu, there can be no 
human rights without community. 

Despite the positive connotations that ubuntu often invites, some 
commentators have cautioned against wholeheartedly embracing it, 
without, at least, noting and trying to overcome its limitations. Johan 
Van der Walt provides a good example of this viewpoint. For him, 
the clamour for ubuntu is not necessarily original or philosophically 
distinct. It is nothing more than an assimilation of an indigenous and 
communitarian ethos into the Christian and Kantian ideals of the 
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respect for individuals.46 This point is made in relation to a judgment 
of the Southern African Constitutional Court that relied upon ubuntu 
to argue for the abolition of the death penalty. In doing so, Van der 
Walt urges for caution and calls for a refinement of ubuntu, to criti-
cally distance or discard it from its feudal and hierarchical origins and 
underpinnings. Because of this, it is important not to pursue the logic of 
ubuntu too far, especially in ways that lead to the unintelligibility of the 
sanctity of individuals outside their community.47 Similarly, the failure 
to distil what is perceived as an obvious limitation could yield adversely 
on the value of plurality, which often suffers as a result of the empha-
sis on unity by ubuntu.48 In other words, ubuntu can have far- reaching 
implications for the plurality and diversity of our humanity itself. 

The observations above have always been the question marks about 
the emphasis on community, not necessarily ubuntu as a species of 
community. In my opinion, a possible way of escaping these problems 
can be achieved by more emphasis on hospitality and compassion, 
values that also underlie the rich meaning of ubuntu. Although ubuntu 
is commonly associated with the social constitution of the self or the 
reciprocity with those closest to you, the suggestion here is that what 
gives it the moral edge and distinguishes it from other communitarian 
discourses is the cosmopolitan ethic it implies, one that places human-
ity at the centre of all obligations. The community it calls us to see is the 
human community; it is not one based on territory, culture, ethnicity 
or religion. 

We should understand ubuntu not from the standpoint of the same-
ness or familiarity, but also from the point of view of strangeness. 
Ubuntu is synonymous with values of hospitability, friendliness, care 
and compassion, particularly for the vulnerable.49 This is, in essence, 
what the philosophy of human interdependence tries to promote. This 
is what Bishop Desmond Tutu means when he suggests that ubuntu 
can be likened to a claim that ‘[M]y humanity is caught up, is inextri-
cably bound up in yours’.50 Ubuntu presupposes that social cohesion or 
harmony cannot be understood apart from the overlapping and inter-
woven relationships that we share with other human beings. Ubuntu, 
in short, is a cosmopolitan philosophy.

This cosmopolitan conception of ubuntu is further underscored by 
looking more closely at the value it places on hospitality to strangers 
and the vulnerable. Strangers, the homeless, refugees or the poor are 
accorded a special place within the philosophy of ubuntu. People who 
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suffer from deprivations, either as a result of loss of their homes or 
something else, ought to be specially treated. Part of the reason for 
this is the recognition of the vulnerable nature of the human condition, 
and that we may be hosts today and strangers tomorrow. As such, we 
have ‘an extensive obligation to admit, and be generous and supportive 
of, strangers’.51 This, even though it might appear selfishly motivated, 
nevertheless, encourages us to appreciate that all human beings, 
including the most powerful, are vulnerable. 

The significance of ubuntu, then, lies not in the emphasis it yields 
to commonality or reciprocity, but rather the love and empathy it 
encourages to the vulnerable, particularly vulnerable strangers. Unlike 
reciprocity, this demands that the scope of one’s obligations should 
extend beyond one’s community, howsoever this is defined. The 
moral compass of a community is therefore measured according to its 
ability to accommodate both strangers and the vulnerable. Ubuntu is, 
for instance, comparable to certain versions of western cosmopolitan 
ethics in this respect, and it also explains why hospitality to strangers is 
a treasured value in African philosophy. 

Interestingly, it is often said that no one is born with ubuntu but it 
is a set of values that can be cultivated over the course of life through 
daily encounters and relationships with others. What this means is that 
ubuntu is not just an ideal but a form of practice, a form of practice that 
is nurtured by daily interactions or encounters with others. Ubuntu, in 
this sense, strikes a chord and can be further developed from Enrique 
Dussell’s52 notion of praxis. Here praxis refers to the kinds of relation-
ships that are built through particular forms of actions, such as helping, 
sharing or other ethical exchanges with others daily. Through such 
interactions, the real presence of a person is experienced by the other. 
There is an intrinsic value in face- to- face exchanges that people share. 

What makes praxis such a powerful concept is that it is underpinned 
by the notion of love. It is love not in its commonly associated conno-
tations; rather love is understood as agape, where one loves the other 
unselfishly. It is a perfomative act, one that is constituted by acts of 
giving, commitment and the surrender of oneself to the other without 
remuneration. One does not have to be a Christian or a follower of 
liberation theology to appreciate the significance of Dussell’s notion 
of praxis. Thinking of ubuntu as a form of praxis implies that the rela-
tionships we share with others are what nurtures us into good moral 
beings. More importantly, our moral and ethical literacy is developed 
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by the habits of hospitality, friendship, generosity, love and empathy 
to others.

Framed this way, much of the tension between community and 
individual human rights can at least be circumvented, if not totally 
eliminated. With this sort of thinking, it is possible for everyone to be 
recognised as a potential agent of social change, who can contribute to 
the good of community. It is also possible to rationalise with individu-
als and convince them that certain values are best protected collectively 
rather than independently. It draws attention to the importance of co- 
operation, in the sense that independent action cannot satisfactorily 
take care of the needs of individuals. In other words, individual needs 
are contingent on co- operation with others. 

Once the discussion is pursued along these lines, it is possible to 
demonstrate that a lot more can be achieved by a community than by 
disaggregated individuals. The strength of this approach is showing 
the interdependencies that exist among individuals, including the 
less fortunate in the community. But as with any arrangement that 
implies some sort of distribution or even co- operation, it is only likely 
that it would generate controversies, especially when there are scarce 
resources, or when some have more than others. Much will depend on 
opportunities for open dialogue, where individuals in any given com-
munity can work out their grievances or arrangements for distribution 
of common goods, no matter how difficult. This is a further indication 
of the need for Community Forums, as will be discussed in Chapter 
6. Deliberations in Community Forums can focus on different things, 
including questions about the primacy that should be given to human 
rights and other important values. Creating opportunities for dialogue 
should be seen as a further way of bringing the relational dimension of 
human rights and community into light. 

1.6 ConCluSion

Let there be no doubt that mutually reinforcing the values between 
human rights and community will not be easy to achieve. Just as con-
flicts often exist between rights, they can also be anticipated between 
the values protected by human rights and community. Several trade- 
offs have to be made about the values that should prevail at any given 
point. Mutual reinforcement, so defined, requires an atmosphere of 
negotiation, re- negotiation and compromise, something that (as sug-
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gested) can no doubt benefit from proposals for Community Forums 
in Chapter 6 of this book. Whilst it is impossible to eliminate tensions 
that may arise from the need to maintain individual autonomy and the 
pursuit of the collective good, such tensions can be reduced by creat-
ing opportunities for open public dialogues about the strengths and 
limitations of the values that each concept represents. This chapter has 
been a modest attempt to contribute to a relationship between human 
rights and community. This chapter, as with the book in general, is an 
important part of understanding how to increase the role of community 
in human rights discourse, for it involves mutually understanding how 
the values of each concept represented can contribute to each other. 
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Chapter 2 

ARE HuMAn RiGHTS EnouGH?

2.1 inTRoduCTion

In this chapter, I consider another problem with human rights, one that 
does not feature prominently in the communitarian critiques discussed 
in the previous chapter. This chapter is concerned about what human 
rights offer as a way of understanding what it means to suffer and what 
human suffering entails by way of a response. This question raises two 
related issues. The first concerns the capacity of human rights to give 
insight into mass abuses of civil and political and economic and social 
rights or other injustices and forms of human suffering. In other words, 
do human rights offer sufficient conceptual resources to assist the 
proper articulation of suffering and vulnerability?

The second issue has to do with the nature of the human rights 
claim. It questions the extent to which human rights hinder our ability 
to recognise and respond to various forms of human suffering by pre-
venting empathic or other more affectionate forms of interaction and 
relationships between people. In this context, I am referring to the 
adversarial or antagonistic nature of a human rights claim; that is, the 
extent to which it prevents the proper appreciation and articulation of 
human suffering and vulnerability. 

My reason for focusing on this problem is not to dismiss human 
rights; rather the aim is to show how this particular difficulty can be 
overcome by assimilating them further with the community ethos, 
something that will underscore the mutuality between human rights 
and community. Indeed, my overall hypothesis in this chapter is that 
the concept of community’s important contribution in this context is 
that it makes love (among other values) the basis for the evaluation 
of how human rights and human rights institutions should recognise 
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and respond to human suffering. To develop this argument, I return to 
African moral philosophy (ubuntu)  –  where community refers to our 
capacity to commune with others, grounded in habits and expressions 
of love, friendship and empathy –  to show how the value it attaches 
to loving relationships can enrich our understanding of human rights, 
particularly the ability of the latter to respond to human suffering. 
Indeed, I would argue that a strong moral commitment to human 
rights should also imply a similar commitment to love, which is in turn 
necessary to respond to human suffering. 

In order to demonstrate, and transcend, the limited capacity offered 
by human rights to recognise and respond to human suffering, I 
approach this issue almost exclusively through the seminal writings of 
modern mystic and Christian anarchist, Simone Weil. Her writings are 
used as a medium to question the ethical quality of human rights by 
showing their limitations in recognising, responding to and articulating 
how people suffer. Simone Weil’s writings show what human rights 
lack, and how this particular limitation can be alleviated by augment-
ing them with love, among other values. I will show that while Weil 
was critical of the ability of human rights to address human suffer-
ing, a silent voice can be found in her writings that suggests she was 
not totally dismissive of the relevance of human rights in any given 
society. I argue that, if this is the case, there would be nothing unusual 
in highlighting or applying Weil’s writings on love to human rights, 
even though, at some point, she vociferously claimed that rights had 
no connection with love. Indeed, what I seek to achieve in this chapter 
is to reinterpret and extend Weil’s criticisms of human rights to, first of 
all, show that the way their ability to encourage responses to human 
suffering is irreducible to our capacity to develop habits of love and 
empathy. Second, African moral philosophy complements this par-
ticular aspect of Weil’s thought by showing how addressing human 
suffering through love can be enriched by community, which itself is 
constituted by loving relationships.

2.2 SiMonE WEil’S CRiTiQuE of HuMAn RiGHTS

My aim is not to offer a general reading of Simone Weil’s philosophical 
or theological writings; rather I am interested in her critique of human 
rights. Human rights did not feature prominently in the writings of 
Simone Weil. Her most comprehensive treatment of the subject can 
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be found in her seminal essay on ‘Human Personality’,1 which shall be 
the focus of discussions throughout this chapter. Generally speaking, 
Weil engages with human rights through her approach to justice, a dif-
ferent approach to the more contemporary work of John Rawls among 
others. Weil’s work particularly departs from most current approaches 
on the central and constitutive role attached to human rights in the 
pursuit of or as the end of justice.2 In short, Weil’s work was  sceptical 
about rights- based approaches to justice. According to Weil, when 
human  rights become the dominant moral discourse in any given 
society, it is a sign that the society itself has become commodified. The 
effect is that rights become substitutes for justice. This was problematic 
in the sense that rights are a materialist concept, a concept that exudes 
‘commercial flavour’,3 something that in turn made it dangerous to 
replace justice with human rights. 

In Weil’s view, rights claims are typical of property, contractual and 
legal claims and counter claims. A consequence of the commodification 
of society is the intensification of rivalry and conflict among individuals. 
The society becomes antagonistic and contentious owing to the specific 
nature of rights- based claims. Rights- based claims are more common 
among parties to conflict. This is what Simone Weil meant when she 
warned that ‘[R]ights are always asserted in a tone of contention; and 
when this tone is adopted, it must rely upon force in the background, or 
else it will be laughed at’. 4 For Weil, a rights- based claim is analogous 
to a declaration of war, a declaration that marks the separation of one 
from the other. 

There are two related consequences of rights- based claims. The 
first is that affable, hospitable or more affectionate interactions are 
untenable between parties.5 In contrast, Weil argued that the impulse 
of love and charity is more appropriate for grasping, articulating and 
responding to human suffering and vulnerability. The second and more 
profound indictment of human rights that stems from this point is that 
they are unable to intricately grasp or help to express the most silent 
cries of injustice. This is one of the points that comes out of the vivid 
story Weil gave of the cry of a young girl forced to work in a brothel. 
Weil questions the ability of human rights to enable the attention or 
articulation of the deep- seated nature of the violation being done to the 
girl. Apart from failing to comprehend or articulate the deep sense of 
defilement experienced by the young and vulnerable girl, human rights 
reduce her suffering to a grievance around wages, property or contract.6
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Weil argued further that human rights claims were quite superficial 
and akin to ‘the motive that prompts a little boy to watch jealously to 
see if his brother has a slightly bigger piece of cake’.7 This cry is dif-
ferent to one from the depth of the heart that asks, ‘Why am I being 
hurt?’ This cry is more profound, and difficult to grasp, ‘it is a silent 
cry, which sounds in the secret heart’.8 It is the sort of cry that is hardly 
expressed in any comprehensible language. It is often the case that 
those who express such cries are not able to articulate themselves 
audibly. In these situations, the heart that cries out is the only human 
faculty that is capable of freely and publicly expressing itself. For Weil, 
such cries can simply be heard by the act of attentive silence and  
love. 

To illustrate this point, she demonstrates that ancient Greece had 
no concept of rights, as the concept of justice was sufficient for the 
needs of that society. Weil demonstrates this from Sophocles’ tragedy, 
Antigone.9 To briefly summarise this story, it involved two brothers, 
Polyneices and Eteocles, who lost their lives after being embroiled in a 
contest over the kingdom of Thebes. Creon, the uncle of both men, and 
also, the King of Thebes, prohibited the burial of the aggressor of the 
fight, Polyneices. Their sister, Antigone, disobeyed this injunction and 
went ahead to bury Polyneices. She was in turn punished by Creon, 
and sentenced to death for her disobedience. 

Weil found nothing wrong with the fate that had befallen Antigone, 
especially what she considered her foolish attempt to treat both broth-
ers equally. Creon was justified in taking the decision he reached, as 
Antigone was simply mistaken in doing what she did. At the same 
time, Antigone’s actions did find justifications in Weil’s views, espe-
cially when they are considered non- rationally. She was, as Weil 
says, overwhelmed by love, which seemed to take precedence over 
everything else. Antigone was not concerned with what each person 
had done, what they deserved or what their personal qualities were. 
Rather (as illustrated below), she was motivated by a type of love that 
is sacred and impersonal. This was simply because she considered it 
as a type of love that circumvents all empirical qualities of human-
ity. It was a ‘foolish, unreasonable, absurd’10 type of love. The point 
is that Antigone’s actions were not determined by rights.11 They were 
motivated by justice, a kind of justice that ‘dictated this surfeit of love’. 
It had nothing to do with rights, since for Weil, they ‘have no direct 
 connection with love’.12 
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More fundamentally, Weil questioned rights for their close asso-
ciation with the concept of personality. By personality, as Christopher 
Hamilton13 explains, she meant something derived from the concept 
of personalism – the metaphysical core in all human beings, something 
responsible for understanding the dignity and inviolability of each 
human being. The problem for Weil is that personalism does not quite 
grasp what is sacred about human beings. It functions like a shield, 
which presumes that the destruction of a human being is impossible.14 
It assumes that each individual is indestructible, and thereby capable of 
withstanding the most abhorrent of circumstances. This metaphysical 
core shields human beings from being afflicted, and by the same token, 
human beings are incapable of inflicting harm on others. 

Part of the problem arises from the definition of personalism. It is dif-
ficult to know what personalism is, let alone rely upon it as a ‘standard 
of public morality’.15 The same thing applies with the concept of rights, 
and to combine two inadequate concepts is very limiting. According to 
Weil, understanding the sanctity of human individuality lies in compre-
hending how the soul is lacerated by the thought of harm being done to 
it. It comes from the expectation, even by the vilest person, that good, 
not evil, will be done to them. Paradoxically, the point Weil is getting 
at is that the ‘cry of sorrowful surprise’16 resulting from the infliction of 
evil is not personal; rather, such cries are impersonal protests. Whilst 
there are many important personal cries, they do not in any way violate 
what is sacred in one. For Weil, it is ‘neither his person, nor personal-
ity in him, which is sacred. It is he. The whole of him’.17 If it is down 
to his human personality, ‘I could easily pull out his eyes’.18 After all, 
‘as a blind man he would be exactly as much a human personality as 
before’.19 

Weil’s point is that it is erroneous to justify morally abhorrent wrongs 
on some empirical quality of humanity. If this is done (as in most cases), 
it means that no individual is capable of harming the other. This is an 
unrealistic response to the question of why it is wrong to harm others. 
Weil calls us to understand the meaning and value of impersonality.

Impersonality can only be understood through a form of solitude; 
that is, through what she called a form of attention. It is impersonality 
that draws our obligations towards others, especially the most vulnera-
ble. Antigone’s actions can be used to expand on this point. They reveal 
the power of impersonality, given that she is not concerned about what 
each of her brothers has done, or what they deserve, or their personal 
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qualities. Rather, she is motivated by a type of love that is sacred and 
impersonal. 

2.3 WHy HuMAn RiGHTS MATTER

Simone Weil’s criticisms of human rights are very telling, and they have 
certainly failed to attract an adequate response. However, even on the 
strength of her criticisms, it can also be argued that they do not in any 
way reduce the continuing moral appeal for human rights across the 
world today. Human rights may be hugely inadequate, but it must be 
recognised that in certain circumstances, they may be the only source 
of inclusion or hope for the poor. Weil’s criticisms, at best, point to the 
limit of human rights, especially that observing them will not always 
lead to the right thing to do. More than anyone today, Weil must be 
appreciated for pointing out this profound limitation of human rights. 

There are many ways of understanding Weil’s criticisms of rights, 
one of which is that they call us to abandon human rights altogether. 
Alternatively, and this is the path I choose to pursue, Weil’s critique 
should be read not as a call to reject human rights or replace them 
with something entirely new. Rather, Weil’s critique is relied upon to 
point out the limitations of human rights in relation to suffering and 
vulnerability, and furthermore, to point out how they can be rescued 
and alleviated from this imperfection. Her critique provides us with 
the necessary impetus to criticise human rights internally, a path that I 
have chosen to follow in this book. It must be appreciated that human 
rights have a promise that cannot so easily be dismissed or written off. 
It is this promise that has given them prominence today, something 
that makes them an indispensable tool for the alleviation of different 
forms of human suffering. My aim, as such, is that instead of discard-
ing human rights, I show how human rights can re- discover their lost 
dimension, and furthermore, how they can encourage more respon-
siveness to different dimensions of human suffering. 

Paradoxically, even though Weil was critical of human rights, 
such criticisms are pivotal to understanding how human rights can 
overcome their limitations in terms of recognising and responding 
to human suffering. Furthermore, Weil’s critique can also help us 
guard against the complacency that comes from appealing to rights. 
I am referring to a certain kind of fanaticism about human rights, a 
belief that the mere invocation of human rights is enough to solve all 
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problems in society, especially poverty, inequality, war and the lack 
of development. This fanaticism is one of the reasons why human 
rights are left unquestioned or proposed as if they exist without  
imperfections. 

It is because of these problems that I argue here that the only way 
we can avoid the complacency which often accompanies human rights 
advocacy is by subjecting them to a kind of internal scrutiny I have 
suggested above. We need continually to pause to try to grasp what 
it means to say that human rights are ethical claims for mutual rec-
ognition. In other words, we always need to question the sort of ethic 
involved in this type of claim. We need to understand what standards 
human rights presuppose, how to measure them, or how to rediscover 
them if or when we deviate from them. This entails understanding 
how well human rights function when they are called upon to assist in 
addressing many questions relating to human suffering. This is, after 
all, why the contemporary discourse of human rights emerged after the 
Second World War. The ethical significance of human rights today, no 
matter how much they have been subsequently adapted and narrowed, 
cannot be appreciated without understanding how, and in what ways, 
they can respond to various forms of human suffering.20 This kind of 
questioning of human rights can help to develop an ethic of respon-
siveness among individuals and institutions towards the alleviation of 
human suffering. It can be achieved exactly in the way that Weil herself 
spoke about it; that is, through systems of public education that assist 
in hearing the faintest cries of suffering. She advocated new regimes 
and institutions ‘in which this faint and inept cry can make itself heard; 
and . . . put[s] power into the hands of men who are able and anxious 
to hear and understand it’.21 From this perspective, an internal critique 
of human rights, or measuring and understanding their ethical quality, 
cannot be understood without the work of Weil, most notably through 
her concept of attention. Attention is a habit that individuals (especially 
those in authority) and institutions need to cultivate to try to under-
stand better, and address, different problems around us, especially 
those that cause human suffering. 

Before understanding how Weil’s idea of attention helps in this 
context, we need, first, to find a silent voice in her work that is not 
totally dismissive of human rights. On the surface, Weil’s criticisms 
might seem anti- human rights, and somewhat counter- productive 
from the perspective of this book, since the primary aim, here, is not to 
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dismiss but to remedy human rights. On closer inspection, however, 
Weil did not oppose human rights; rather, she placed them at a sec-
ondary place. She gave more priority to love, and it was not that she 
thought human rights had no value at all. Agreeing with this point, 
Peter Winch writes:

Although, as we see, she expresses herself strongly about the lan-
guage of rights, it is important to realise that she is not rejecting 
it as always inappropriate. I think her discussion does not even 
rule out the possibility that injustice may, in some cases, actu-
ally take the violation of someone else’s rights . . . The inspiration 
for a demand for rights may well be a concern for justice; it may 
be in some circumstances to struggle for rights is the best way of 
struggling for justice. But that does not mean that the struggle for 
justice is the same thing as the struggle for rights; the one struggle 
may be successful and the other not – may be that is even more 
often than not the outcome.22

For Winch, it is important that this distinction is not lost; that is, rights 
may not always lead us to justice, or they might sometimes mislead 
us in to thinking that rights are equivalent to justice. As such, there 
is nothing contradictory about trying to understand how Weil’s ideas 
can assist the framework of human rights, so that when we appeal to 
them as ethical guides, they can comprehensively tell us what to do to 
achieve development, economic and social rights, or to alleviate the 
suffering that results from the failure to achieve such objectives. 

The concept of attention is a powerful way of achieving that, for it is:

a form of discernment of seeing what people are saying when they 
are hurt . . . Attention consists of suspending our thought, leaving 
it detached, empty and ready to be penetrated . . . Above all our 
thought should be empty, waiting, not seeking anything but ready 
to receive in its naked truth the object that is to penetrate it.23

Accordingly, attention is simply seeing that which we often ignore. 
It is an ability that exists in or can be cultivated by all individuals. As 
the passage above reveals, this consists of an aptitude that includes a 
number of things; it consists of listening, looking, being still or patient, 
and the willingness to embrace the other with compassion and help.24 
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It is obvious that Weil’s ideas are shaped by her Christian orientation, 
and also her mysticism.25 Weil’s Christian background influenced what 
she meant by attention, as it was analogous to the way she thought 
one could experience the love of God. The unconditionality implied by 
God’s love is the key to grasping attention. In other words, individuals 
had an obligation to love one another. It was a kind of expectation that 
many Christians and non- Christians alike might find absurd, as well 
as hard to observe. The biblical account of the Good Samaritan was 
important in bringing this into light. The significance of the Samaritan 
assisting the afflicted man, who was possibly his enemy and who had 
fallen among thieves, is exactly what attention entails. Building on the 
parable of the Good Samaritan, Zenon Bankowski illustrates that atten-
tion is not simply a question of understanding who one’s neighbour is, 
but rather ‘a constitutive act of making the other a neighbour by the 
act of helping’.26 And the act of making one a neighbour is achieved 
through this unique act of compassion, where the non- afflicted takes 
on the pain of the afflicted with love. 

What Weil is suggesting is not simple, especially if one considers 
the narcissistic nature of individuals. Even when we are genuinely 
motivated to assist the afflicted, our self- centred disposition only leads 
to condescension, or we fail to connect with the depth of the other’s 
suffering. Individuals either remain distant, or their interventions are 
paternalistic: they are not often made from a position of equality. This 
is perhaps why Weil thought that the only way that one could sincerely 
assist the afflicted is when one takes part in the affliction. What she 
means is that it is hardly possible to understand the afflicted from a 
vantage position; it is only possible if one participates in their affliction. 
She thought that our privileged positions are more of an accident of 
fate than a natural one.27 Attention avoids the kind of condescension 
that can come from the act of helping. It makes the non- afflicted and 
afflicted equal. Through attention, we recognise that the act of helping 
can be disguised by power relations, or that the act of helping can be 
carried out for reasons other than the actual cry of pain. This act of 
helping is, therefore, an act of participation, in the sense of taking part 
in the suffering of the afflicted. Attention helps us to recognise that all 
participants are equal in pain. It restores the afflicted to a position of 
equality with the non- afflicted.
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2.4 loVE AS CoMMuniTy

Regardless of how important love may be to different aspects of our 
personal lives, it continues to play a peripheral role in contemporary 
legal, social, political and economic contexts. This is the underlying 
message one gets from reading the work of Simone Weil, who, among 
other writers,28 helps us understand why love should be relevant to 
many current social and political issues. As demonstrated above, love is 
explicably linked to Weil’s concept of attention. Love, as with most of 
her thought, has its distinctively Christian underpinnings, even though 
it can be interpreted in a secular way. Weil’s work often demands indi-
vidual and institutional responsibility and her writings on love are both 
personal and political. This is also because the boundaries between her 
theological and political writings are difficult to distinguish. As can be 
deduced from above, Weil considered love as something that is sacred 
and impersonal, something that could be emulated from the parable of 
the Good Samaritan, where the love of the neighbour was really about 
the love of the stranger.29 Love is impersonal, impartial and uncondi-
tional. It is not identitarian,30 romantic or selfish. Love is unreasonable, 
but yet does not totally exclude rationality. After all, attention (the act 
of stillness) is not absolutely a form of irrationality; it requires a certain 
degree of deliberation. 

Love certainly cannot be legislated; this should not be mistaken as 
the suggestion. What it can do, though, and this is the point of the 
argument, is provide a background or operating philosophy that can 
guide our actions, or the way our laws, legal frameworks, and other 
institutions are designed to treat those who suffer or are in need with 
utmost priority. After all, no law, institution or intervention can exist 
without a background operating philosophy. 

Zenon Bankowski reinforces the point when he argues that all 
attempts to organise our legal, social and political systems would 
always fail, unless they are created in such a way that they can assist, 
recognise and respond to the cries of those who suffer. Love is central 
to how we should respond to those that suffer. As he eloquently puts 
it, ‘[T]he move to set up law and stability will only come if we respond 
with love to the pain we hear’.31 Without the inclination to love, ‘law 
will atrophy and we will be blind and deaf to the poor and hurt’.32 

An interesting aspect of Bankowski’s work is that it provides us with 
a contemporary approximate of love in legal and political terms. He is 
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referring to the concept of welfare. To appreciate this, we first need to 
understand what he described as love. For him, love is as an action- 
guiding principle, something that is not derived from reason or rational 
universalising principles.33 Love is arbitrary and useful for paying 
attention to particular or concrete circumstances; it is a reason unto 
itself. Love is a grace, unpredictable and not rule- bound. Bankowski 
draws parallels between love and welfare, which is regarded as the 
closest political principle to love. Welfare is a response to particular-
ity, something that cannot be anticipated by devising or adhering to 
general rules. Welfare is the act of giving according to need and not 
ability. The demands of welfare, like love, are impossible to determine 
or constrain by rules. Like Simone Weil, although with certain differ-
ences, Bankowski sees love as pivotal to how we recognise and respond 
to human suffering, something required at a personal and institutional 
level. 

Another follower of Simone Weil, Raimond Gaita, takes her empha-
sis on love further by showing how it is pivotal to our responses to 
human suffering.34 Gaita shows this through his attempt to offer a 
theory of justice based on what he calls equality of respect. Gaita is con-
cerned about and wants to avoid common practices that render human 
beings ‘invisible, or partially visible, to one another’35 to the extent that 
we become morally blind to them. He insists that it is because of this 
that questions of justice cannot be addressed outside a full grasp of 
what it means to be human. 

Equality of respect is a common claim at the heart of all struggles 
for justice; it underlies all struggles by women, men, blacks or whites 
against different forms of inequality. Equality of respect is an appeal 
that all victims of discrimination either make or seek to make. And the 
struggle for social justice is no more than a struggle for the equal rec-
ognition of the preciousness of one’s humanity. It is a ‘struggle to make 
our institutions reveal rather than obscure, and then enhance rather 
than diminish the full humanity of our fellow citizens’.36 It is against the 
background of equality of respect that one’s humanity can fully be rec-
ognised. It is then that appeals for equal access of goods can be equally 
and sufficiently recognised. 

If almost all injustices in society are rooted in the lack of respect for 
one’s humanity, then the question that follows on from this is how we 
can strive to achieve such standards of equality or recognise the full-
ness of individual humanity. Not surprisingly, Gaita turns to the work 
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of Simone Weil in developing this thesis; that is, her emphasis on love 
as the ultimate source of grasping the preciousness of the humanity 
of each person. This is the point of the moving story about the nun 
working in a mental hospital, a narrative with which Gaita’s book 
began. The nun demonstrated in the most touching way what Weil 
meant by attention. She embraced the affliction of the patients in ways 
that recognised the fullness of their humanity. This was because of the 
kind of love she expressed towards the afflicted. It was the type of love:

of saints, which builds on and transforms that sense of indi-
viduality, and in doing so, deepening the language of love which 
compels us to affirm that even those who suffer affliction so severe 
that they have irrecoverably lost everything that gives sense to our 
lives, and the most radical evil- doers, are fully our fellow human 
beings.37

Gaita (like Weil) is writing of a type of love that is impartial and pure. 
It is addressed to what is sacred in a person, and it is not conditional 
on what a person does or fails to do. It is defined by its purity, which 
allows us to love the good or wicked, the noble or wretched. The point 
he is making is that love is the source and foundation of all our obli-
gations. It is the reason that we can truly appreciate why we should 
treat others with dignity and respect. If we are unable to love, he says, 
then we are incapable of appreciating the point of any obligation. Love 
defines, even for those that we do not feel directly connected with, the 
nature of our obligations to them. In spite of occasions where we feel 
less inclined to love people directly, we end up loving them because 
they are objects of other people’s affection. For instance, prisoners 
only become visible to prison guards when the latter are able to see the 
former loved through their loved ones (i.e., their relatives). Parental 
love is another good example of this pure and impartial love, one that 
is defined by its unconditionality.38 Parents love their children irrespec-
tive of the sorrow or joy they may cause. This is why parental love is one 
of the best examples of unconditional love, especially for the fact that it 
defies rationality. It is one of the best illustrations of pure love. That is:

the power of human beings to affect one another in ways beyond 
reason and beyond merit has offended rationalists and moralists 
since the dawn of thought, but it is partly what yields to us that 
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sense of human individuality which we express when we say that 
human beings are unique and irreplaceable. Such attachments, 
and the joy and the grief which they may cause, condition our 
sense of preciousness of human beings. Love is the most impor-
tant of them.39

As Gaita goes on to argue, even human rights, as with the social and 
political institutions of our respective societies, are (or should be) 
founded on love.40 The point is that we cannot appreciate what human-
ity really is; that is, the preciousness of individuals, without the lan-
guage of love. Gaita is suggesting that if we lose the ability to love, or 
the ability to cultivate it, then we would fail to value, observe or respect 
the human rights of others. Gaita’s argument is powerful in this respect 
as it calls us to understand that the only way we can build a tractable 
framework of rights and obligations must be founded upon a political 
concept of love. In this vein, Gaita disagrees with Immanuel Kant, who 
wrote in disagreement on the importance of love to our obligations to 
others. Kant was suspicious of love. Our respect and care for others, 
he says, should not depend on love. Love, for Kant, cannot be com-
manded or generally guaranteed. To put it differently, we do not have 
to love people to be able to assist them.

Building on Gaita’s point, if we are unable to cultivate habits of love, 
we are more likely to fail to understand why we should refrain from 
breaching the human rights of others. Love makes it possible to prop-
erly appreciate our obligations to others, even to those whom we owe 
no obligation. This is, of course, a possible explanation of why we are 
obliged to assist children, the elderly or disabled or such others incapa-
ble of reciprocating. This is the sense in which Weil understood love, as 
something pure and impersonal. This is best illustrated by the analogy 
she draws from the actions of Antigone. Antigone’s decision to bury 
Polyneices was not motivated by what he had done but by her pure and 
impersonal love for him. 

My argument, then, is that without a political concept of love, it 
would be difficult to come to terms with the demands of the concept 
of human rights (as proposed in the previous chapter), which is framed 
assuming mutual recognition of and respect for each human being. To 
recap, I am referring to my proposal of a framework of human rights 
modelled on the interdependent and compassionate nature of the 
African communal world- view.41 In Chapter 1, I argued that the essence 
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of community is the ability to identify and pursue collective objectives 
and activities with others. Thinking of community in this way entails 
understanding how it encourages moral comportment towards the 
well- being of others, something based on expressions of love, empathy 
and friendship. Ubuntu, a representation of the African understanding 
of human dignity, is intricately linked to an individual’s capacity to love 
and empathise with the other.42 In other words, to share or co- exist in 
community means to love and empathise with others. 

Part of the reason for the focus on human relatedness and interde-
pendence in African moral philosophy is that it is the key to the full 
attainment of personhood, something that cannot be achieved outside 
mutually supportive activities with others. Interdependence, mutual 
reciprocity and support are pivotal for self- growth, development and 
flourishing. Individuals are enjoined to treat each other as ends in 
themselves and not just as means. To value communal relationships 
is to share a way of life that prioritises care for the quality of life of 
others.43 A person’s identity cannot be fully developed without this sort 
of web of relationships, especially the care for the quality of life that 
people have for each other.

This value of human relatedness or interdependence cannot fully be 
appreciated outside the language of love. In African moral philosophi-
cal terms, love is simply expressed through this process of identifica-
tion, sharing and caring for the quality of life of others. To identify 
and empathise with others is synonymous with entering into ethical 
relationships, based on love and empathy. This is simply what it means 
to say love is a form of community. All relationships, interactions and 
exchanges on a daily basis between individuals in a given community 
are based on love and empathy. This means that community is itself 
constituted of relationships that are derived from the love and care 
people share for each other. 

In my opinion, the advantage of the language of community centred 
on human interdependence is the emphasis it places on love and 
empathy or other more affectionate, affable or hospitable ways of inter-
action between individuals. This, for me, is a better way to assist, recog-
nise and respond to human suffering. In many situations, it is this kind 
of language that is needed and not the typical adversarial language of 
human rights claims. What I am suggesting is not an outright rejection 
of human rights to replace it with love; nor am I suggesting that love 
has all the answers to the issues that I have raised in this chapter. I am 
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well aware that it is difficult to attain the pure standards of love that 
Weil prescribed. Too often love is referred to in exclusive and impov-
erished terms. Love, in the conventional context, would prove too 
exclusive, unstable or unpredictable to be relied upon. What this means 
is that human rights would always be there to provide protections to 
those whose human condition we are unable, for whatever reason, to 
empathise with or love.44

My suggestion is not that we should see community as an alternative 
to human rights, but rather as a means of creating a less antagonistic 
way of thinking about human rights. This means grounding human 
rights within an environment that nurtures habits of love and empathy. 
It is indeed from the standpoint of community that one can begin to 
appreciate human rights, as a part of the process of understanding 
what it means to belong together with others in any given community. 
The language of human rights makes no sense outside the inclination 
to belong and mutually respect each other. Human rights should be 
about togetherness, and not radical separation. To imagine human 
rights from the standpoint of community, more or less, means to 
ground them in habits of love, empathy and reciprocal identification. 
To acknowledge human rights as the basis of reciprocal recognition 
and exchange between each human being is to absolve them from their 
individualistic, self- centred and inhospitable foundations. What this 
means is that certain human rights would be protected as part of the 
condition for belonging to a particular community. To deny a specific 
person’s human rights means to deny that person membership of his 
or her community. 

African moral philosophy complements Simone Weil by showing 
us how human rights can be enriched by focusing on interpersonal 
and interdependent relationships, the types that can be nurtured in 
community. It is true that community or collective arrangements are 
generally not well emphasised in Weil’s work. A common (but perhaps 
misleading) impression of her work is that she develops the idea of love 
and attention from a purely individual standpoint.45 I am a bit hesitant 
to accept this opinion, especially if one reads a little more carefully 
her concept of attention or the way she understood human rights, as 
something that radically alienates and antagonises individuals. Looked 
at more closely, Weil does not espouse either an individualistic or a 
communitarian vision. Her vision of the world is one of connectedness, 
one that is constituted of a web of relationships. 
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Weil’s idea of attention can be used to show the necessary continuity 
between individuals and community and vice versa. Attention is a very 
personal and inward act that demands the highest aptitude of solitude, 
silence and patience, but it is directed outwards towards persons in 
need. My understanding of what she is suggesting is that while our 
awareness of those who suffer around us can only come from the act 
of waiting and stillness, the response is never personal but externally 
directed towards those who suffer around us. The gains, as such, are 
not personal, even though there is a degree of self- fulfilment to be 
gained. 

To take this further, the act of attention is analogous to an act of 
participation, an act carried out collectively not individually. Attention 
is unique in the sense that it places the afflicted and non- afflicted on a 
position of equality. There is no distance between the afflicted and non- 
afflicted. The afflicted and non- afflicted become equal in pain from the 
moment the latter takes part in the pain of the former. Attention is 
proposed literally; it is a spiritual and political or personal and collec-
tive act. Attention is an action of communication; it requires us to hear 
and to listen. Attention is also a form of relationship or exchange; it 
entails giving and receiving. Most of all, attention requires openness; 
it is an external predisposition towards the needs of others. It not 
only helps us to develop awareness of the needs of others around us, 
but also the necessary connectedness and interpersonal relationships 
between human beings. It is certainly in this sense that Weil’s work can 
be compared to African moral philosophy, even though there are clear 
differences on the level of emphasis they give to values of individual-
ism and community. Notwithstanding, both strands of thought can be 
used to show how love can enrich our understanding of human rights, 
particularly their ability to respond to human suffering. 

2.5 ConCluSion

In this chapter, I have presented the limited scope that human rights 
offer as a conceptual medium that can enable a deeper understanding 
of what it means to suffer or how to respond to suffering. This discus-
sion has been pursued almost exclusively through Simone Weil’s crit-
ique of rights and the emphasis on guiding our responses to human 
suffering through love. The purpose has been to make a further case for 
community, a type of community constituted by loving relationships, 
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one that is indispensable to responses to human suffering, apart from 
transforming human rights into a more inclusive, interdependent and 
responsive concept. Like the work of Simone Weil, the attractiveness 
of community is the mandate it gives us to respond to human suffer-
ing out of love and care for the other. This is indeed a more ethical 
way to structure rights and obligations, making them more oriented 
towards enabling individuals and institutions to recognise and respond 
to human suffering. This is why I have argued in this chapter that com-
munity, constituted by practical expressions of loving, should form the 
basis upon which we evaluate how institutions of human rights should 
recognise and respond to human suffering.
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Chapter 3 

Good GoVERnAnCE AS METAPHoR 

foR dEVEloPMEnT

. . . the question of good governance in Africa came up. But it came 
up as a condition of giving aid to African countries . . . in practice 
that phrase meant and means those countries having multi- party 
systems of democracy, economies based on the principle of private 
ownership and of international free trade and a good record 
of human rights: again as defined by the industrialised market 
economy countries of the North. It was in this kind of context that 
we in Africa heard about ‘good governance’ . . . For used in this 
manner, good governance sounded like a tool for neo- colonialism. 
We have therefore tended to despise the concept even as, out of 
necessity, we try to qualify under it.1

3.1 inTRoduCTion

In this chapter, I focus on one of the most influential mainstream 
institutional responses to questions of poverty, especially the poverty 
caused by the inability to access water, healthcare, electricity and other 
economic and social rights, among other problems of development in 
Africa. Many such problems are assumed to arise from the existence of 
a profound governance question, one that (as the mantra suggests) can 
only be resolved by the concept of good governance. Good governance 
is a concept inspired by the Bretton Wood Institutions’ (BWIs) lending 
initiatives. Its over- arching philosophy seeks to substitute the state for 
the market in processes of governance, particularly (as discussed in 
more detail in Chapter 4) in the process of governance of human rights. 

As a first step towards specifically understanding how good govern-
ance impacts on human rights, the aim of this chapter is to explain 
what the concept really entails, including how it operates and the key 
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presuppositions that underpin it. In doing so, I also explain where the 
concept originates from by linking it to the broader interest in govern-
ance in late twentieth- century transnational discourses. I point out 
salient features of good governance, including its inadequacies, the 
most emphatic of which is how it overlooks the importance of commu-
nity or forms of governance that either emerge from or are amenable 
to community. 

Overall, not only will the chapter show the inadequacy of good 
governance (given its narrow concentration on markets), but also the 
existence of alternative, dispersed, disorganised, unpredictable, ad hoc 
forms of governance, the types that either emerge from or are amenable 
to small, local and spatially dispersed communities. It will be argued 
that despite emerging as interim responses to many diverse problems, 
these somewhat ‘invisible’ types of governance are, nevertheless, 
permanent and extensive enough to constitute a rival process of pro-
moting different objectives, including human rights. They may be 
dispersed, ad hoc and unpredictable, yet they are permanent as a result 
of the permanence of the problems that are present in every city and 
village in Africa. Part of the reason for this argument, then, is to show 
that these forms of governance, as specifically illustrated in Chapter 
6 of this book, offer a rival process of promoting human rights that 
continues to be overlooked. 

3.2 THE ETyMoloGy of GoVERnAnCE

The term governance often generates different rather contradictory 
meanings, even though its definition can be reduced to two dominant 
connotations. In its more traditional or older context, it relates to gov-
ernment, and the various ways in which political power is exercised. 
In this context, it refers to the exercise of power or the coordination 
and administration of social, economic and political processes within a 
given territory. Governance, here, is more broadly concerned with the 
political role of the state in directing society through standard setting of 
policy objectives and priorities. 

More recent discussions about governance, however, refer to the 
state’s adaptability to the internal and external transformations of the 
late twentieth century. Governance is used in contrast to government 
to imply the emergence of formal and informal regulatory structures 
outside any over- arching and traditional forms of political authority.2 
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Economic globalisation is mainly responsible for the emergence and 
dominance of this perception of governance. Globalisation has been 
symptomatic of the rise of neoliberal regimes across the world, the 
emergence of which is visible across different territorial boundaries. It 
manifests itself through the revival of classical economics or market lib-
eralism, which, at the moment, take the form of monetarism, deregula-
tion, privatisation and the downsizing of the civil service, among other 
things. In this era, the state no longer has the monopoly over govern-
ance, just as governance now emerges at multiple levels. This dominant 
form of governance is derived primarily from economics and finance, 
making market values the single most important determinant of meas-
uring its effectiveness.3 The rules generated from market activity are 
used to regulate global economic and social relations. Governance is 
conceived in polycentric and dispersed terms and partly in the form 
of regulation by a combination of state and non- state institutions to 
support commerce and profit.

Explaining the emergence of what has come to be known as new 
governance from purely a legal theoretical standpoint, Orly Lobel, in a 
comprehensive article, has provided useful insights into the genealogy 
of and changes to the etymology of governance. This has largely been 
influenced by several developments in the domestic and international 
affairs of the United States and the member states of the European 
Union (EU).4 In those contexts, as Lobel illustrates, the state has 
embraced the vast potential of new technologies, market innovation 
and civic engagement in ways that enable different stakeholders to par-
ticipate in governance processes. This, of course, has been encouraged 
through the advent of globalisation, the problems of which have also 
prompted internal reflection about the suitability of existing regulatory 
frameworks and categories within the conventional legal theory.5 In 
other words, the inadequacies of the command- and- control regulatory 
models as a result of globalisation have in addition called in to question 
the existing legal theories, laws and legal frameworks. 

Lobel explains further that proponents of governance argue that 
traditional ways of thinking about laws and legal theory have to be 
adaptable to changes in the economic, social and political climate. 
They suggest that globalisation has marked a new phase of modernity, 
and this has entailed rethinking traditional categories of legal theory, 
policy and practice to deal with the new complexity of contemporary 
societies. In this emerging environment of complexity, generalised or 
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centralised rules are considered inadequate responses to the particu-
larities of the new circumstances. The uncertainty and unpredictability 
produced by these conditions are such that they have created a need 
for brand new laws to cope with the ‘radical indeterminacy’ and ‘unin-
tended consequences’6 of the market framework. ‘New governance’ 
has been proposed as a substitute for command- style regulation and it 
is an adjustment to the changes brought about by market rule. Lobel 
explains:

A significant impediment for legal reform today is the diversity 
of the market and the broad range of social issues and problems, 
which require the adoption of a wide range of organizational 
forms and thus a unitary conception of the regulation of diverse 
social fields and context is impossible. There is no one size- fits- all 
solution to the challenges facing the regulatory state. No stand-
ard regulation can effectively govern the multiplicity of settings 
in which social action operates. The nature of the new economy 
requires legal institutions to be multiple and diverse.7

Part of the response to these developments has been provoked by 
what Lobel calls an ‘internal drive’ within legal theory. This simply 
refers to attempts to adjust and respond to these changes with more 
adequate legal theories. What this means is that the emergence of new 
governance has given rise to a functional response within legal theory. 
The practical response takes the inadequacies of centralised regula-
tory frameworks as a starting point, but also recognises the dangers 
or limitations of exclusively depending on markets. Regardless of this, 
the internal response from legal theory has placed more emphasis on 
the limitations of command and control legislation, and consequently 
its role in the production of the interventionist state, than it has on the 
emerging- market frameworks themselves. 

The internal or functionalist dimension to legal theory has been 
explained in evolutionary terms, thanks to Gunther Teubner’s work 
on reflexive law and autopoetic systems.8 Following on from Niklas 
Luhmann’s seminal work on systems theory,9 Tuebner has proposed 
autopoiesis as an analytical framework to explain the complexity of the 
contemporary globalised era. Lobel, here, is referring to Teubner’s pro-
posals for a reflexive approach to regulation, which functions in ways 
that enhance the self- referentiality of social systems, and as an answer 



Grahams HD:Users:Graham:Public:GRAHAM'S IMAC JOBS:14009 - EUP - ONAZI (GJHR):ONAZI 9780748654673 PRINT

Good Governance as Metaphor for Development 73

to such complexity. Each social system is described as autonomous 
or radically closed but at the same time open to co- operate with one 
another. In the United States, protagonists of new governance have 
operated under this school of thought, quite apart from the fact that 
they have explained such changes through evolutionary theories of 
law, which in turn, explain the rise of modern law. 

On this view, modern law evolves according to a three- stage process 
of linear progression. The new governance protagonists have argued 
that modern law evolves from a system of autonomous private orders 
to that of a centralised regulatory model. A final step in the hierarchy, 
and the current approach, is the emergence of the highly dispersed 
new governance approach. The evolution of modern law is described 
according to the following manner: modern law originates from a 
regime of private entitlements, and proceeds to a system of formal law. 
Modern law then progresses to a centrally coordinated system typical 
of Roosevelt’s New Deal regulatory models, given that formal law was, 
at that time, considered an inadequate framework for the operation 
of markets. The common view, at that time, was that markets needed 
to be regulated, a task that gave rise to the modern bureaucracy. This 
system eventually proved inadequate, quite apart from breeding an 
environment in which one system dominated the other. The New 
Deal regulatory framework was either open to capture by the more 
powerful systems, or merely became politicised. New governance 
has now emerged in the final stage of the progression to reinvent the 
approach to regulation. It has influenced the substitution of regulation 
with spatial and reflexive systems composed of self- regulatory sub-
systems. Looking at the specific characteristics of the new governance 
model, Lobel illustrates how it resembles the market organisational 
model. Proposals for governance are replete with suggestions about 
how government bodies must also adopt practices typical of market 
organisations. One consequence of such arguments is that govern-
ment itself is urged to downsize or reduce its costs. This is often carried 
out through extensive programmes of privatisation or downsizing of 
bureaucracies, in addition to contracting out state functions to private  
entities. 

Another important feature of the new governance model is that it 
has encouraged participation at various levels of decision- making. This 
is one of the most visible differences with the regulatory model, where 
participation was monopolised by technocratic or bureaucratic experts. 
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The new governance model has opened up decision- making to a range 
of actors. In doing so, it has encouraged a new kind of expertise, types 
of which were lacking in the past. Participation has, at present, been 
extended to a wide range of activities, from legislation to the design and 
implementation of policies. New governance now offers a framework 
for everyone to participate –  it has not been restricted to representa-
tives of the market or state. For instance, the scope and processes of 
participation are equally open to members of civil society.10 As a con-
sequence, a third sector of government has emerged creating a new 
regime of public- sector management as well as new methods of deliv-
ering social services. New governance marks a spatial shift from the 
formal legal entities to an era of private- for- profit as well as non- profit 
sector participation. Such kinds of participation not only take place at 
the domestic level, but also at the multi- national level, leading to claims 
of the emergence of a global civil society. 

In addition to encouraging participation, new governance has pro-
moted collaboration among different entities. The government’s – or 
the state’s  –  role has been transformed into one that facilitates col-
laboration between different entities. New governance now encour-
ages shared responsibility between government, the private sector and 
civil society groups.11 It is a commitment to dialogue at all levels of the 
public sector, one that now extends to local communities at national 
and transnational levels. There is a democratic element to new govern-
ance, in that it has sought to enhance the deliberative capabilities of 
members of the public, the limitation of which is that it has encouraged 
the participation of communities through market exchanges. Even so, 
new governance does not totally rely on the market. New governance 
is, to say the least, a middle ground between state- based and market 
regulation. It seems to create a flexible approach that seeks to build 
productive relationships from both administrative and private market 
mechanisms.

A further point that emerges from the above is the nature of the 
relationship between the old regulatory and new governance model. 
To address this issue, new governance should not in any way be 
understood as a substitute for regulation. Both models have a more 
complementary relationship than often acknowledged in the govern-
ance literature.12 New governance does not replace the old regulatory 
model, but co- exists alongside it. Both models have a more balanced 
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relationship than often conceived, even though this relationship is 
sometimes taken for granted. 

There are other fundamental problems with claims about new gov-
ernance, one of which is the question of democratic legitimacy. New 
governance poses problems for traditional notions of political account-
ability. Secondly, although it disavows being a ‘one- size- fits- all- 
approach’, new governance is ironically promoted as such across the 
globe. Ideas about new governance have not only penetrated different 
disciplines, but also territorial boundaries. When measured against the 
problems and demands of the peoples of Africa and the third world, 
the claims about the novelty governance become very questionable. As 
it is considered next, the governance terminology emerges as the latest 
variation to the paradigm of development. 

3.3 Good GoVERnAnCE foR AfRiCA

Most presuppositions about new governance discussed above can, 
with certain differences, be found in many Africa countries under the 
influence of the World Bank’s concept of good governance. Good gov-
ernance,13 a term specifically developed for African and third world 
countries, seems to encourage a more progressive relationship between 
legal regulation and governance. What is arguably unique or distinct 
about the African context, and the point emphasised in this section of 
the chapter, is that the concept of good governance now represents one 
of the most influential concepts in development discourse. The phrase 
good governance is often touted as the central development orthodoxy 
for interventions in Africa, among other third world countries, by the 
dominant global development institutions.14 

The World Bank15 is arguably the most influential proponent of the 
good governance mantra, and the way it uses the term does not depart 
too much from the two connotations highlighted above. First, govern-
ance is deployed as the way power is exercised in the management 
of a country’s economic and social resources for development. The 
World Bank, here, is obviously referring to ‘old governance’; in other 
words, they are referring to the relationship between governance and 
the quality of government. This can be broken down further into three 
related contexts. First, governance refers to the ‘form of the political 
regime’,16 and this leads to the second dimension: that is, govern-
ance refers to processes in which political ‘authority is exercised in the 
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management of economic and social resources of a country’.17 Third, 
governance also refers to ‘the capacity of governments to design, for-
mulate, and implement policies and discharge functions’.18 

Seen this way, good governance is basically concerned with the 
‘system of national administration’19 or the ‘state of being governed’,20 
or third, ‘the method of government or regulation’21 within a given 
country. This perhaps explains the World Bank’s attention to bureau-
cratic and institutional improvements of government processes that 
relate to the transparency and accountability of decision- making 
procedures, among other things. Put differently, the World Bank’s 
concept of good governance is premised on ‘the creation of a govern-
ment which is, among other things, democratic, open, accountable and 
transparent, and which respects and fosters human rights and the rule 
of law’.22 Good governance attempts to achieve this under the auspices 
of principles of international human rights law, or more accurately, 
specific human rights norms that were privileged after the Cold War. 
This, again, reaffirms the emergence of human rights as the ethical 
basis for all aspects of development work.

Not surprisingly, the World Bank acknowledges the shift from the 
older and more traditional perception of governance by noting multi-
ple processes that originate from non- state or private processes.23 As 
already mentioned, this is due to the emergence of economic globali-
sation, which has encouraged multiple forms of authority, both from 
within and without societies. The global economic order is, after all, 
symptomatic of networks of global, regional institutions and transna-
tional corporations (TNCs), which now challenge the ideals of state 
sovereignty. In other words, ideas about good governance cannot be 
isolated from ideas about the need for third world countries to partici-
pate in the global economy.24 This has, in turn, encouraged proposals 
to reform state governance by creating the environment for ‘predict-
able, open and enlightened policy- making, [and] bureaucracy imbued 
with a professional ethos’.25 It is obvious that the move to de- couple 
governance from the state coincides with the prevailing neoliberal 
economic development orthodoxy, which largely distrusts the state in 
spearheading economic affairs. It is no surprise then that good govern-
ance operates within this mindset, quite apart from being aware of the 
changing dynamics of an increasing globalised world. 

The good governance terminology gained currency in the early 
1980s, when markets and neoliberal economics emerged to dominate 
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debates about how to achieve development in the third world. Since 
this period, dominant ‘law and development’ thinking has been con-
cerned with restricting the state from intervening in the economy. 
This shift in approach seems to be presented as a new paradigm, 
even though the importance of law to development is a product of an 
older discourse.26 While good governance is today by far the strongest 
attempt to establish a relationship between ‘governance and develop-
ment’, this link is not entirely new. There are very striking similarities 
between ideas about good governance and Max Weber’s ideas about 
legal rationality and the bureaucratisation of development, and the 
various law and development movements that emerged from them.27 
One of the defining features of Max Weber’s work was his attempt to 
explain the rise and superiority of capitalism in western societies.28 For 
Weber, this was simply because of the superiority of European law. 
European law possessed formal, structural and rational qualities that 
were superior to other forms of law. Specifically, European law was 
superior to the types of law that evolved from non- western societies.29 
This was simply because European law was autonomous, differenti-
ated, general and universally applicable. Non- European law, on the 
other hand, was incapable of enabling rational decisions without the 
direct interference of religious or cultural influences. 

These ideas about the superiority of European law can be deciphered 
from Weber’s tripartite classification of centralised forms of legitimate 
authority. It is clear that Weber’s thesis founded ideas about centralised 
forms of legal authority within European societies. Authority stemmed 
from the obedience of commands, which was usually motivated by 
diverse intentions that included habit, routine behaviour, or ‘purely 
personal devotion of the governed’.30 For Weber, obedience to com-
mands on such grounds had to be questioned since it had the tendency 
to be unpredictable. As a consequence, Weber advocated that the 
stability of authority of any ruling authority can only be maintained if 
the ‘rulers and rules uphold the internalised power structure as “legiti-
mate” by right’.31 This view was consistent with his belief in the gov-
ernance of rules as the only stable grounds for authority. 

The rational superiority of law was one of the cardinal features of 
Weber’s classification of pure types of legitimate authority. For Weber, 
the nature or type of governance in any given society was a reflection 
of one of the following pure types of legitimate authority: formal legal 
rationality, charismatic, or traditional forms of authority. To begin with, 
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the formal rationality of law was consistent with Weber’s ideas about 
European law, especially its influence on the rise of capitalism. Here 
Weber was suggesting that governance was founded on a legal code 
of rationally accepted norms, quite apart from a generalised system 
of consistent abstract rules. Such societies were always governed in 
accordance with clear, logical, predictable or certain rules. Weber’s 
thought (as might already be obvious) had an inclination towards legal 
positivism in contemporary legal theory. Comparative views of this can 
be drawn from the idea of legalism, as more recently espoused (and 
criticised) by Judith Sklar.32 At the risk of undue simplicity, legalism 
refers to the view that all aspects of our ‘social and personal conduct’33 
are best explained by rule following. It is akin to a fetish about rules, 
which determine everything, including all our ‘rights and obligations’.34 
This is the point of legalism, the aim of which is to make law appear 
neutral, objective and fixed. It seems that Weber holds similar views 
about development; it can only be realised based on the governance 
of law. This may appear logical but it also raises some problems. The 
inclination towards the rational and formal equality of the law often 
masks the social differences in society, especially those among the rich 
and poor. Moreover, it has the effect of reducing governance to ques-
tions of law, whilst excluding other questions of moral, ethical, social 
and political significance. 

There are at least five noticeable distinguishing features between 
good governance, Weber and the early law and development discourse, 
which need to be highlighted. These key differences, which are illus-
trated below, not only distinguish between good governance and the 
early movements, but are also helpful in illustrating the uniqueness of 
good governance. I defer detailed discussions of the last key feature 
of good governance (that is, the role the concept plays in the diffusion 
of human rights) to the next chapter, given its primary importance to 
the reason for the argument of this book. 

First (and the most obvious point) is that good governance departs 
from giving the state a central role in structuring the pursuit of devel-
opment. Good governance departs in the sense that it now places 
emphasis on non- state processes of governance for development. It 
is here that it makes a more direct connection with the contemporary 
views about governance described in the first section of this chapter. 
More specifically, emphasis on governance in Africa now prioritises 
the role of markets. It is fair to say that good governance  –  and the 
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second- generation reforms, in general  –  have been relentless in the 
promotion of ‘market friendly legal and institutional’35 regimes, which 
focus on the ‘protection of property rights, the enforcement of con-
tracts, and the provisions of other rules and institutions required to 
ensure a stable and attractive investment climate’.36 The BWIs argue 
that the adoption of good governance  –  described as ‘rules, norms 
and best practices’37  –  will enable the ‘participation [of third world 
countries] in the global economic order’.38 Quite apart from that, it is 
also most importantly argued that third world states cannot achieve 
‘growth and escape from poverty’39 without constituting these reforms. 
This has led to sweeping privatisation exercises to give a more promi-
nent role to markets, especially in tackling poverty. Unlike the past 
where markets were considered too weak to drive the development 
process, the current proposals ironically find centralised economic 
coordination quite problematic. It constitutes a radical change of 
approach as the state is now surprisingly considered antithetic to  
development. 

The approach is neo- Weberian, to borrow the term from Trubek40, in 
that the application of precise rules is considered necessary to restrict 
the state from intervening in the economy. What this means is that it 
would be too simplistic to suggest that the approach does not recognise 
any role for the state. It is more accurate to say that while certain func-
tions of the state have been weakened, other roles have been strength-
ened. There is a shift in pattern in the way the state has traditionally 
participated in the economy, and this has seen the rise of new forms of 
intervention, which have led some observers to speak of the emergence 
of a ‘new developmental state’.41 Trubek cites Brazil as a good example 
of where there is an existence of the ‘new developmental state’. The 
characteristics of the new developmental state include the promotion of 
the private sector as investors and the role of the state being realigned 
to steering investment. It also consists of public- private partnerships, 
export- led trade, the openness to import, entrepreneurship, innova-
tion, the promotion of productive foreign direct investment and social 
policies to reduce inequality, among other things. Despite this, I am not 
exactly clear about how the so- called new developmental state is dif-
ferent from the old one, especially the more traditional developmental 
states of East Asia. Although there may be a few noticeable differences 
between the old and the new state, one can indeed question whether 
such differences are fundamental enough to lead to a new paradigm. 
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Even if one takes the view that the ‘new developmental state’ is some-
thing that is emerging, it is not clear if its emergence can be generalised 
to all states across the third world. 

Secondly, given the general orientation towards markets in good 
governance discourse, it is not surprising that not much emphasis is 
given to the role of bureaucrats, even though it is fair to say that, like 
the state, bureaucrats have not been totally excluded from the new gov-
ernance framework. There seems to be a new role conceived for a new 
kind of bureaucrat. Good governance has facilitated the emergence of 
specialised quangos, which, apart from their expertise, have been criti-
cised for the way they are insulated from traditional forms of political 
accountability.42 Quangos seem to have emerged in hindsight –  that 
is, as a result of lessons from the failures of initial neoliberal develop-
ment approaches. Prior to this, there was a slightly less accommodating 
view of the role of bureaucrats. This less accommodating approach was 
influenced by ‘public choice’ theory,43 which also had an impact on the 
World Bank’s work, especially its famous study called Bureaucrats in 
Business.44 This study provided theoretical underpinnings for the first 
wave of privatisation exercises in Africa and most of the third world. 
According to this study, bureaucrats and politicians were not just inef-
ficient, but also wasteful in their behaviour. 

Parallels can be drawn between this claim and a proposition from 
a particular strand of public choice theory, the homo economicus. 
It describes the decision- making behaviour of government officials. 
Homo economicus provides an analytical framework for understand-
ing how to maximise utility in both political and economic spheres. 
As such, public choice theory, among other things, sheds light on ‘the 
application of economic analysis to political decision- making including 
theories of state, voting rules and voter behaviour, apathy, party poli-
tics, logrolling, bureaucratic choice, policy analysis, and regulation’.45 It 
concluded that government officials will always fail to act in the public 
interest. Public choice theory sought to explain the economic costs of 
bureaucratic decision- making, among other things. Its main argument 
was to the effect that bureaucrats would always act inimically and 
devoid of legislation. This was because, ‘[v]arious models of bureau-
cracy postulate that power, prestige, the size of the bureau’s budget, 
job security, perquisites, future salary, and working conditions enter 
the utility function of bureaucrats’.46 Apart from bureaucrats, politicians 
would always behave selfishly, quite apart from being over- burdened 
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with conflicting demands.47 Above all, the existence of the following 
conditions would generally tend to generate ‘government failure’:48 
that is, the consequence of the insufficiency of bureaucratic and politi-
cal economic decision- making processes.

Good governance seems to depart, to a certain extent, from the 
above on account of its reliance upon theories of new institutional eco-
nomics.49 This has encouraged the shift of attention to formal institu-
tional frameworks to assist secure property rights, and to minimise the 
transactional costs of parties. There is also a lot of emphasis on regu-
lation in the light of the emergence of new market processes. This is 
because the World Bank has more recently come to terms with the limi-
tations of markets. This is now acknowledged in the second- generation 
reforms in general, which acknowledge possibilities of market failures 
and externalities in the provisioning of public goods. Barring these 
kinds of exceptions, the emphasis on regulation is to enhance the com-
petitiveness and efficiency of markets.50 In other words, outside public 
goods, which constitute market failures, state regulation has a limited 
function. As previously noted, the significance of law in the process of 
development here departs from the previous era because of the current 
emphasis on enhancing the security of entitlements, quite apart from 
the efficiency of the economic transactions. 

Thirdly, the move to decentralise governance also affects formal legal 
and regulatory institutions. Unlike the Weber and the law and devel-
opment movements  –  where the absence of formal law was symp-
tomatic of unpredictability or outright anarchy – good governance is 
not opposed to non–formal legal institutions. More specifically, good 
governance places a lot of emphasis on diverse forms of private law, 
especially on different forms of commercial regulation. As such, there 
is a strong inclination towards private market actors to create their 
own normative regimes. In the same vein, there is also an emphasis 
on alternative modes of securing compliance, through mechanisms 
like arbitration or local norms and practices. The recognition of local-
ised norms and practices has been because of at least three motivating 
factors. First, it is a response to anti- formalist critique, such as the one 
advanced by Trubek and Galanter. Liberal legalism, as their seminal 
critique called it, was premised on the view ‘that development was an 
inevitable, evolutionary process of increasing societal differentiation 
that would ultimately produce economic political and social institu-
tions identical to the West’.51 Law was not only seen as necessary to 
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jump- start the economy, but also as a means of encouraging liberal 
democracy, capitalist development and the rule of law by expunging 
traditionalism. In other words, the law and development movement 
sought to substitute the ‘localism, irregularity and particularism’52 of 
non- western law with the ‘unity, uniformity and universalism’53 of 
western law. For the movement, development was not only a ques-
tion of creating new kinds of law, but also of creating new institutions 
as well. Development was about predictable, rigid, generalised and 
vibrant law as well as the right legal institutions. 

Secondly, the interest in non- formal sources of law is influenced 
by the growing appreciation of the concept of legal pluralism made 
popular by many works in anthropology, sociology and philosophy of 
law.54 It is impossible to provide a detailed discussion of legal pluralism, 
except to say that the vast literature in this area has helped to show the 
existence of other forms beyond traditional legal positive or state law. 
Thirdly, there seems to be a belief that culture and society have them-
selves been transformed, and therefore, informal law can also, in some 
instances, be used to foster growth or efficiency. As such, the move 
beyond formal law is very much a departure from classical Weberian 
and law and development ideals,55 especially those that took a negative 
view of tradition and culture.

The fourth distinction from Weber and the previous eras is that 
governance not only moves beyond law, but is interested in forms of 
governance dispersed across society. The emphasis on multiple sites 
of governance is very much a departure from centralised forms of 
governance, especially those of state government. The current regime 
is predicated on dispersing governance among different sites, includ-
ing different actors. In achieving this, governance has progressively 
been transferred onto alternative spheres, especially those composed 
of at least two identifiable groups. First, governance is increasingly 
de- centred onto a wide array of market actors, who  –  as noted 
below – have not only become a source of governance, but also of law 
and normativity.56 Here, the focus is on the second distinguishable 
actors in the horizontal depiction of governance: the third sector. A lot 
of attention is given to the third sector or, more specifically, to the role 
of civil society. Similar to market actors, civil society groups are not only 
recognised as potential service providers, but also as sources of institu-
tional change, given the wealth of social capital that exists within civil 
society. This is one of the unique features of the concept of civil society, 
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which, for the purposes of this book, may imply a role for community. 
However, as distinguished in Chapter 1, community and civil society 
are different concepts, and the former generally emerges in neoliberal 
discourse as a weak device. 

Comparatively, good governance is replete with references to the term 
civil society. By civil society, the World Bank refers to ‘citizen groups, non-
governmental organizations, trade unions, business associations, think 
tanks, academia, religious organizations and last but not least media’.57 
Civil society has become part of a wider initiative for good governance, 
which has in turn supported the emergence of market economies, liberal 
democracy and expanding political participation.58 The interest in civil 
society has encouraged a lot of support for non- governmental organisa-
tions (NGOs) as leading agents of change capable of delivering good 
governance. This has been a problem with the conception of civil society, 
as it tends to be colonised by NGOs, leading to what Balakrishnan 
Rajagopal has aptly described as the ‘NGOization’ of civil- society.59 Of 
course, the interest in and problems with the concept of civil society are 
not entirely a new academic debate. Such issues date back to the period 
of classical European thought, where the state was conceptualised as an 
entity dependent on a vibrant civil society. Civil society was in turn con-
sidered as a space inhabited by individuals, who would in turn interact 
with one another through free reciprocal exchanges. Their interactions 
were to help minimise the corruption of the state.60 The neoliberal devel-
opment discourse seems to have adopted these arguments by noting 
that the minimal state cannot exist without the support of a liberal public 
sphere. As one observer describes it: 

[e]ssential to governance is the civic realm, which is maintained 
by political actors from both the state and society, and in which 
‘access to participation in the public realm is built on respected 
and legitimate rules’. Therefore, ‘governance is concerned with 
the regime which constitutes the set of fundamental rules for 
the organization of the public realm, and not with government 
. . . governance clearly embraces governments institutions, but it 
also subsumes informal, non- governmental institutions operating 
within the public realm’.61

As encouraging as these developments may be, there is a difficulty 
found in the close association between civil society and the neoliberal 
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market. Civil society is, in other words, seen as vital to the constitution 
of markets. This view has its origins in the World Bank’s private sector 
development initiatives. Here the World Bank problematically aligns 
private sector development with the process of revitalising civil society. 

Other notable factors have influenced the World Bank’s interest 
in civil society, one of which is the emergence of the Comprehensive 
Development Framework (CDF).62 The CDF has not only provided the 
framework for diffusing good governance, but has generally sought to 
encourage participation of the poor in the design of policies. On the 
general level, the CDF generates a more specific relationship between 
development, human rights and democratic discourse. It is often argued 
that the CDF is a response to post- Cold war events, which have alleg-
edly brought to the fore demands for ‘political, social and economic 
participation . . . human rights and gender equity . . . by an emerging 
globalized economy’.63 The origins of the CDF can be traced to agita-
tions by new social movements against the exclusive nature of the failed 
Structural Adjustment Programmes (SAPs). Participation emerges as 
a key demand, which the CDF now encourages.64 The CDF approach 
relies on Albert Hirschman’s concept of ‘voice’, among other sources of 
influence.65 Voice, in simple terms, is about participation in government 
decisions, local and provincial councils, workplaces, capital markets and 
corporate governance. Participation, in this context, is broader than the 
emphasis on voting in early political development theories.66 The CDF 
encourages this wider notion of democratic participation to amplify the 
voices of the poor in processes of policy- making. As a consequence, 
participation is now a component part of the World Bank’s Poverty 
Reduction Strategy Papers (PRSP), and these processes seem to have 
had some effects (though they are superficial) on increasing country- 
ownership and citizen participation in the design of PRSPs. 

3.4 GoVERnAnCE fRoM BEloW

A problem at the heart of good governance discourse is its formalism, 
as it still emerges as a top- down measure commonly associated with 
either state or market processes. The approach, as such, is unable to 
appreciate informal and bottom- up forms of governance, whereby a 
variety of groups such as small, local, residential communities, among 
other unofficial organisations, provide responses to many diverse 
problems. Not even the proponents of civil society consider small and 
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local communities as an important component within the good gov-
ernance policy framework. 

This claim can be substantiated in two related ways. First, there is 
no specific reference to community in the World Bank’s definition of 
civil society noted above, so it would be wrong to assume that this 
definition encompasses community. Second, the role of community 
seems to emerge as a result of a different approach, one that is outside 
the framework of good governance. The use of community (as noted 
in Chapter 1) applies to the World Bank’s approaches to Community- 
Based Development (CDB) and Community-Driven Development 
(CDD) and not good governance. In doing so, the World Bank 
impliedly re- invokes a distinction between Gemeinschaft (community) 
and Gesellschaft (society) analogous to that in the work of Ferdinand 
Tonnies. In Tonnies’ work, Gemeinschaft refers to a rural or village 
community characterised by its specific attributes of tradition or family 
values. Gesellschaft (distinct from Gemeinschaft) is synonymous with 
society, and it offers a broader spectrum of activity, which has emerged 
as a result of urbanisation and modernisation. Tonnies takes a nega-
tive view of urbanisation and modernisation for destroying values of 
kinship and co- operation distinct to Gemeinschaft. To put it rather sim-
plistically, Gesellschaft threatens Gemeinschaft and there is no acknowl-
edgement of this in the World Bank’s framework of governance or 
community development. Instead, the CBD and CDD contribute to 
increase the distinction between community and society. Furthermore, 
where community is referred to, it almost exclusively refers to rural 
communities. Civil society, on the other hand, is synonymous with 
more urban organisation forms and associations. 

Another plausible, albeit ideological explanation for the exclusion of 
small, spatial and local communities from the framework of good gov-
ernance can be taken from the reductionist nature of the concept itself. 
The approach not only reduces the multiplicity of problems to a gov-
ernance question, but also excludes other ways of imagining the term 
governance. This is why this chapter is entitled ‘Good Governance as 
Metaphor for Development’, to capture its power of representation, the 
representation of what is or what is not governance. 

Good governance has become a validating criterion for develop-
ment; it has come to be regarded as the single most important factor 
responsible for the crises of Africa, with the effect of discounting other 
explanations and solutions to such problems. It is influenced by a 
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mindset that not only rules out other ways of conceiving governance, 
but also other ways of constituting development itself.67 Good govern-
ance, which is mainly addressed in relation to government, has a moral 
appeal, given the pervasiveness of corruption and other problems with 
state governance in Africa. It is true that there is a predilection towards 
this type of argument, but this does not mean that there are no other 
ways of thinking about these problems and solutions. Although many 
of these problems exist as a consequence of governance, the point is 
often overlooked that they also occur through circumstances quite 
unrelated to it. Good governance generalises problems and solutions 
across Africa to the extent that it excludes particular understandings 
and solutions to such problems. Good governance, as such, presides 
over the production and technique of truth or knowledge of develop-
ment in Africa. It is not only a criterion for validating the processes of 
establishing development, but also the way African societies perceive 
it. Problems of hunger, poverty, illiteracy, disease, democracy, human 
rights, corruption, war or inadequate social services are understood 
only in terms of the absence of good governance. 

To make this point clearer, I turn to the work of Arturo Escobar. 
Escobar refers to the concept of development as the validating criterion 
for social reality in the third world,68 and the point I seek to make is that 
good governance has now replaced development in carrying out this 
function. A proper understanding of Escobar’s argument depends on 
understanding what he means by development. Development is simply 
depicted as a phenomenon that represents or even obscures all forms 
of social reality in the third world. Development is a discourse, a term 
borrowed from the work of Michel Foucault. Discourse is conceived as 
a process where social reality is determined or shaped by expressions 
of ‘knowledge and power’, and development is simply a good example 
of this. What Escobar is suggesting is that development is a particular 
kind of discourse that only serves the purpose of validating others. 
Development has the effect of excluding other representations of social 
reality by managing, circumscribing, representing and presenting its 
own version of social reality. My point about good governance is simply 
analogous to that of Escobar. Good governance has now become the 
dominant paradigm responsible for perceiving, relating, describing and 
understanding the problems of Africa among other places in the third 
world. 

What is at stake is not just understanding the distortions or 
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misleading perceptions of Africa encouraged by the prevailing concept 
of good governance, but also the possibility of standing detached from 
or having the autonomy to construct different social realities, including 
different perceptions of governance.69 This, in my opinion, is a pos-
sibility presented by a certain version of the literature on metropolitan 
African cities.70 This strand of thought allows us  –  without ignoring 
the persistence of poverty or the lack of town planning that affect 
many in these cities – to understand African cities outside their domi-
nant perception as failed cities. Instead, it shows us that African cities 
work, albeit in different ways, and despite the fact that millions of their 
inhabitants have to survive in poverty, owing to nearly non- existent or 
constantly deteriorating infrastructure. Importantly, it shows us that 
African cities work based on a wide variety of informal survival activi-
ties, activities that range from the networks of co- operation to flexible 
or nomadic forms of employment to different organisational forms and 
exchanges. To give one good example, David Hecht and Maliqalim 
Simone have described these informal activities as an invisible form of 
governance: 

a frame of elliptical efforts, that maintain competing agendas and 
aspirations in some kind of functional and parallel existence – where 
the need to survive does not take precedence or swallow up the 
need to imagine, and where the need to imagine does not impede 
completely the ability to survive’71

Invisible governance refers to the micro- political/cultural activities that 
weave together and sustain the fabric of many African societies. The 
various modes of invisible governance have different functions, most of 
which are concerned with the allocation or redistribution of wealth and 
the provisioning of public goods and services, something that occupies 
nearly 75 per cent or more of informal activities.72 Invisible govern-
ance is Janus- faced. On the one hand, it is the threat to the social 
cohesion essential for the creation of institutions in Africa.73 On the 
other hand, it points in the direction of how Africans ought to restruc-
ture and  reinvent themselves in the light of their complex problems. 
Invisible governance is not just an ad hoc response to such problems 
but evidence that most of postcolonial Africa has been, and continues 
to be, sustained outside any meaningful impact of the state and, more 
recently, market institutions.
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Invisible governance mirrors the degree of creativity and inventiveness, 
in addition to the solidarity, reciprocity and co- operation, of those 
excluded from the formal institutions of the state and market. Invisible 
governance often emerges as reactions or attempts to escape the 
severity and rigidity of formal systems, even though that is not always 
the case. The organisational forms that constitute invisible governance 
vary in terms of size, shape or structure, and they are constituted by the 
network of neighbourhood associations, kinship groups, community- 
based organisations, co- operatives and trade unions, as well as human 
delivery systems, thrift associations, women’s associations, widows’ 
associations, work- based associations, religious organisations, ethnic- 
based associations and other organisational forms that are not easy to 
define.74 

While the point of the literature is to emphasise the informal activi-
ties that sustain millions of lives in many African cities, it is easy to 
locate small and local communities as a part of them, thereby making 
them a species of invisible governance. It would be wrong to dismiss 
community and other types of invisible governance as short- term 
responses to many diverse problems, as they are permanent and cover 
enough ground to constitute a rival process of promoting different 
objectives, including (if the need arises) human rights. They may be 
dispersed, ad hoc and unpredictable, yet they are permanent as a result 
of the permanence of such problems that are present in every city and 
village in Africa. Africa is sustained by the non- state and non- market, 
that is, the invisible networks of trust, solidarity and co- operation. 
In both qualitative and quantitative terms, invisible governance or 
‘governances’ typify the spirit of Africa and illustrate how the various 
townships and villages actually function. It refers to the many types of 
co- operation, collaboration and informal exchange among residents in 
different urban communities in Africa, to ameliorate the effects of the 
exclusion from formal political and economic institutions. As such, they 
must be looked upon, as argued in this book as a whole, as a competent 
and legitimate source for human rights. 

3.5 ConCluSion

This chapter has outlined central propositions behind the concept, 
discourse and policy that now shape the resolution of many African 
problems, especially those related to human rights. It is an attempt to 



Grahams HD:Users:Graham:Public:GRAHAM'S IMAC JOBS:14009 - EUP - ONAZI (GJHR):ONAZI 9780748654673 PRINT

Good Governance as Metaphor for Development 89

understand what good governance entails (including its historic and 
contemporary dimensions) as a basis for understanding the dominant 
response to the problems of concern in this book. It entails looking 
at its inadequacies, which invited the criticism that good governance 
does not accommodate multiple solutions, including multiple ways 
of conceiving governance itself. Most importantly, and as will be dis-
cussed in more detail in the next chapter, the emphasis on markets 
creates similar problems that have overwhelmed the state: that is, the 
lack of participation, and consequently, exclusion of the poor. Good 
governance succeeds in generalising both the problems and solutions 
in Africa to the extent that it excludes particular understandings and 
solutions to such problems. While it would be naïve to suggest that a lot 
of the problems do not arise from a governance question, one must not 
overlook that they may also arise from other problems, not necessarily 
governance- related. The chapter argued that good governance specifi-
cally excludes the role of community from the range of solutions cur-
rently available. However, local urban residential communities, along 
with other species of invisible governance, are more than short- term 
responses to many diverse problems, as they are both as permanent as 
and extensive enough to constitute a rival process of promoting differ-
ent objectives, including (if given the opportunity) human rights. I will 
pursue this argument in Chapter 6 and 7 in more detail by showing how 
the community, as a specific type of invisible governance, might encour-
age a change in thinking and practice of human rights. Before this, and 
to further lay the groundwork for those arguments, what follows is an 
attempt to understand more difficulties with the dominant governance 
approach, especially in the context of its relationship with human rights.
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Chapter 4 

Good GoVERnAnCE And THE 

MARKETiSATion of HuMAn RiGHTS

The IFIs [international financial institutions] have embraced 
human rights . . . because they are now an official end of devel-
opment; because they contribute directly to good economic out-
comes; because they protect the interest of civil society groups and 
serve as a counterweight to the power of the state; and because 
they form part of the political climate necessary to attract invest-
ment and ensure growth.1

4.1 inTRoduCTion

Human rights have, for at least two reasons, become a pervasive aspect 
of good governance. First, the normative language of human rights can 
arguably be seen as an instrument that nurtures, shapes, determines or 
validates good governance, and ultimately, the practice of development. 
Secondly, and the focus of attention in this chapter, is that the various 
initiatives and practices of good governance have themselves sustained 
the plurality of meanings and values of human rights. Good governance 
is now an important basis for the enjoyment of human rights, and it 
places the free- market economy (deregulation, devaluation and priva-
tisation) as a key source of normativity for human rights. The purpose 
of this chapter, as such, is to consider and explain how the market- 
based human rights approach works, including providing reasons for 
its emergence, its philosophical underpinnings, its limitations, and 
the role of the Bretton Wood Institutions (BWIs) in the processes of 
its diffusion. In doing so, the chapter outlines and defends the general 
critique of the role of markets in human rights discourse. It shows that 
the contemporary interest in markets (not only in human rights dis-
course) is a product of history, particularly an older discourse that has 



Grahams HD:Users:Graham:Public:GRAHAM'S IMAC JOBS:14009 - EUP - ONAZI (GJHR):ONAZI 9780748654673 PRINT Grahams HD:Users:Graham:Public:GRAHAM'S IMAC JOBS:14009 - EUP - ONAZI (GJHR):ONAZI 9780748654673 PRINT

96 Human Rights from Community

similarly considered markets as the solution to all of any given society’s  
problems. 

Going much further than the dominant critique of markets, however, 
I would argue that part of the problem is not necessarily the question 
of the market, but rather a question of the kind of market involved. 
The problem is the dominant neoliberal market, which among other 
things thwarts the possibility of solidarity, collaboration, co- operation 
and participation, and furthermore creates its own questions of exclu-
sion, similar to the types of exclusion created by the state. Part of the 
problem, then, including the problem with the general critique of 
markets, is that little attention has been paid to other ways of thinking 
about markets. Very little, if any, attention within this debate has been 
given to the potential that social markets might offer to human rights. 
As a way of moving forward, I explain and discuss the potential of the 
co- operative as a species of social market for human rights. Indeed, the 
hypothesis in this chapter is that co- operatives can potentially resolve 
many problems relating to access of economic and social rights that are 
of concern in this book, for the simple fact that they are best suited for 
participation and co- operation within and between communities. A 
further objective of this argument, then, is to lay the groundwork for 
discussions about the prospective role of electricity co- operatives in 
Chapter 7, and also, for the general purposes of the theory of commu-
nity advanced in Chapter 6 of this book.

4.2 THE CASE foR MARKETS

Markets are without doubt, and with mixed consequences, an impor-
tant feature of contemporary political societies. It is now a common-
place argument that markets impact on the quality of life in ways that 
the state is not capable of achieving. Dominant arguments about the 
significance of markets suggest that they are the best mechanism to 
enhance individual autonomy, liberty, neutrality and welfare. This is 
because of their distinct epistemic quality, which assists in predicting 
and determining the distribution of a society’s resources. The epis-
temic quality of markets – that is, their ability to predict and determine 
resource distribution  –  is closely related to their ability to increase 
freedom, autonomy or welfare. It is often said that in preserving indi-
vidual autonomy, markets guarantee the equality of all individuals 
because they are the only mechanism that knows best how society’s 
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resources should be distributed. Markets promote natural liberty as a 
result of the spontaneous activities of individuals in society.

The work of Fredrick Hayek2 has been used to provide one of the 
strongest normative justifications for markets in contemporary political 
societies, especially the dominance they have assumed in mainstream 
economic and development discourse. For Hayek (and now his follow-
ers), markets are important not only because of their efficiency value, 
but also because the market is intrinsically moral and contributes to 
individual liberty. Markets expand all sorts of liberties, be they political, 
economic or social. This is primarily because only markets know how 
best to distribute society’s resources. 

Hayek’s basic premise is that markets are the only mechanism that 
can effectively or sufficiently utilise the dispersed knowledge in society. 
There is a prior question to the construction of rational economic orders, 
as this is not simply an enquiry into how to distribute a given society’s 
resources. First, what must be achieved is the knowledge of all circum-
stances required for the distribution of resources. It is for this reason that 
centralised planning mechanisms have a fundamental epistemic weak-
ness, and are therefore incapable of effectively distributing resources. 

On the contrary, this is the advantage of the market, price mecha-
nism and competition. This is, of course, because markets have the 
ability to co- ordinate spontaneous activities. One can see evidence 
of this from spontaneous ordered societies, which were distinct from 
structured societies. They were different in the sense that they evolved 
through competing interactions between diverse social actors. Markets 
are synonymous with the type of exchanges in spontaneous socie-
ties, exchanges that are geared towards the distribution of particular 
goods and services. Distribution, in turn, evolves through autonomous 
interactions between individuals. Moreover, unlike constructed orders, 
spontaneous ordered societies are not constituted by deliberate or con-
scious design. 

For Hayek, the importance of markets rests not only on their ability 
to be efficient, but also on their ability to generate welfare. The promo-
tion of welfare is value provoked by the market system, and which is 
communicated or utilised efficiently through the price mechanism. It 
follows that the market system rewards only productive actors who, in 
turn, make their commodities attainable for the best price. The point 
is that these transactions are inherently benevolent in so far as one is 
party to such exchanges. 
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The welfare attribute of markets is by far the strongest link between 
markets and human rights.3 One of the most important attributes of 
markets is their ability to maximise individual choices. This is not only 
achieved directly, but also indirectly.4 The indirect exercise of inde-
pendent choice seems to be the most persuasive argument about the 
welfare- generating impact of markets. The point is that irrespective of 
the motivations of market actors, their actions have the ability, albeit 
unintentionally, to affect the well- being of others. Acts of narcissism 
or self- love are driven by a propensity to produce indirect benefits to 
others. These are the type of arguments that have featured prominently 
in arguments for the moral justification of markets in contemporary 
political societies across the world. 

The origins of the kind of argument for the market above are obvious, 
as they can be traced to the timeless work of Adam Smith.5 A proper 
grasp of Smith’s case for markets is conditional upon understanding 
the importance he attached to the division of labour. The division of 
labour was described as one of the most important reasons for opu-
lence and equality in political societies. Smith wrote that not only was 
the productive capacity of labour greatly enhanced by the division of 
labour, it also improved skill, dexterity and judgement. Individual tasks 
become highly specialised and thereby improve productivity, since the 
productive circle is only likely to benefit from more than one person. 
Not only is the division of labour possible to affect production, it also 
affects the distribution of resources within societies. 

But the division of labour only functions effectively if parties to it 
are capable of accurately determining what is best for themselves and 
others. Without such knowledge, participants would not have the 
ability to prioritise on specific tasks. Therefore, the division of labour 
only functions adequately through a prior attribute: the ability to ‘truck, 
barter, and exchange one thing for the other’.6 The market augments 
the division of labour, by the way that it multiplies and distributes 
affordable commodities. 

The ability to truck and trade is an attribute only found in mankind, 
even though it was also possible to find other forms of co- operation and 
exchange between animals. Co- operation among animals is, neverthe-
less, unique and different. It is different in the sense that an animal that 
seeks favour from man or his fellow animal has no other means of per-
suasion except through sympathy. This is not only true with animals, 
but also between humans. Human beings often appeal to the sympathy 
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of others when they have no other means of obtaining their good will. 
No society can exist without the ‘co- operation or assistance of great 
multitudes’,7 except for societies constituted of mature and independ-
ent individuals. But even in those types of societies, Smith says, ‘man 
always has almost constant occasion for the help of his brethren’.8 In 
spite of this, Smith still warned against believing that sympathy alone 
will always satisfy our needs. 

Individual needs are better met if a person seeking a favour simul-
taneously satisfies the benefactor’s self- interest. This is a kind of 
reciprocity that led Smith to make one of the most influential moral 
arguments about the welfare- generating effects of markets. This is the 
meaning of Smith’s oft- cited words below:

It is not from the benevolence of the butcher, the brewer, or the 
baker that we expect our dinner, but from their regard to their own 
interest. We address ourselves, not to their humanity but to their 
self- love, and never talk to them of our own necessities but of their 
advantages.9

No one, argues Smith, except perhaps beggars, absolutely depends on 
the benevolence of others for their survival. But even a beggar would 
sometimes find an instance to truck, trade or barter. Sympathy or 
compassion can never totally supply his or her needs for nourishment; 
the beggar would still need to purchase food, find shelter or clothes 
through the market. The beggar would at times need to exchange his or 
her old clothes with others that suit him or her better, ‘or would find the 
need to exchange something for lodging or for food, or for money, with 
which he can better buy food, clothes, or lodging, as he has occasion’.10 

The claims above can indeed be questioned. It is obviously possible 
to think of many individuals who are incapable of existing without 
the generosity of others. Without doubt, the physically and mentally 
impaired would always fall into this category. 

Nevertheless, it would be misleading to read what Smith is sug-
gesting outside his earlier book, The Theory of Moral Sentiments.11 This 
would paint a more comprehensive picture of what Smith was trying to 
suggest. He did not totally preclude sympathy and benevolence from 
social and economic contexts or relationships. Moving beyond these 
issues, it is, however, in relation to the importance of the market that 
Smith’s famous metaphor of the ‘invisible hand’ becomes relevant. His 
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point is this: market relations are not just the best, they are also the most 
appropriate mechanism for benevolent exchanges between parties. 
This is because of the epistemic difficulty of impartially determining 
the consequences of others. The ‘invisible hand’ is the link between 
individual satisfaction and the distribution of society’s resources, on the 
one hand, and acts of vanity or self- interest, on the other. The ‘invisible 
hand’ works behind the superstructure to channel our propensities for 
sympathy and compassion for humanity, which are in turn cultivated 
through the pursuit of self- interest. Markets have an extraordinary value 
not necessarily by their direct consequences, but as the ‘unintended 
consequences’ of profit, gain or self- love. There is an overriding value of 
exchange, and it is not just relevant to satisfy individual needs. 

The views above are often used to justify why authorities must at all 
times be restrained from directly intervening in the market. Interventions, 
it is suggested, only lead to the misrepresentation of the facts of the 
very circumstances that need to be alleviated. This is simply because 
attempts at intervening would only alter the information that enables 
markets to function. These views, it would seem, are addressed to coun-
tries with centralised or nationalised economies. Decentralisation in the 
form of the market is justified as the alternative, especially because its 
firm grasp of the complexity of knowledge is assumed.12 Once decen-
tralisation becomes well established, co- ordination becomes essential. It 
becomes necessary for the appropriate balance between considerations 
or changes in conditions of demand and supply to be understood. It 
becomes essential to understand the best means by which information 
can be identified, collated or disseminated. No system, as the argument 
goes, is quite able to achieve this level of co- ordination, except the price 
mechanism in market competition. The price mechanism regulates the 
comparative interaction between various commodities, all of which are 
subject to the prices of other commodities. The price mechanism only 
thrives during competition, which, in turn, creates a system of division 
of labour. The cumulative effect of all of this is that the market system 
effectively transmits, regulates and co- ordinates all the knowledge 
in the society. This stems from the primary and apparent difficulty of 
attaining all the knowledge of all the relevant factors necessary for the 
distribution of public goods. 13 

The widespread privatisation exercises (in both the first and third 
world) have been executed for similar reasons.14 The inevitability of 
‘government failure’15 has shaped the argument on which privatisation 
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is framed. The market – price system, exchange, choices and the inter-
play of these factors – emerges as a response to government failure. In 
the third world, in particular, much of the good governance philosophy 
makes exactly this point. Unsurprisingly, these problems it emerges 
to address are resolved in favour of markets. Predisposed to such 
arguments, market enthusiasts have gone to the extent of advocat-
ing wholesale privatisations to maximise productive use of resources, 
generate welfare, and more recently, to realise human rights. But, it 
is on the latter question that much of the moral argument for markets 
seems to lose much of its force. It is debatably the question of access 
and welfare that generates the utmost anxiety about markets. What 
follows is an attempt to outline the problem with markets, and why it 
threatens human rights. 

4.3 THE SElECTiVE inCluSion of MARKETS

For the purposes of clarity, I begin with the issues that are not behind 
the problem of markets. The problem is not markets’ ability to gener-
ate wealth or enhance incomes. Neither is the problem a doubt over 
their ability to expand freedom nor guarantee individual autonomy. It 
is not about efficiency, even though the question of market failures or 
public goods may contest this assumption. Rather, the most immedi-
ate concern is how markets pose challenges to welfare and distribution 
of resources. This is a point that comes out strongly in terms of recent 
ideological thinking about markets. The gap between the rich and poor, 
or between first and third world, or the latest manifestation of the phe-
nomenon of the ‘credit crunch’, has raised serious questions about the 
continuing emphasis on markets. 

The problem with the dogmatic defence of markets is that it fails to 
see that the poor can only benefit from the market if they are able 
to  participate. That is, if they offer some services in return. This is 
because the market is a system of mutual reciprocity and only reward-
ing to its participants. What this means is that the market excludes 
a whole spectrum of people, especially the poor, elderly, children, 
or those incapacitated by some sort of disability. They can only avail 
themselves of opportunities offered by markets if they are able to par-
ticipate. The point is, even if markets are not formulated with social 
exclusion in mind, there is a rationale of exclusiveness that underlies 
them. In other words, markets may include but only selectively. 
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The selective inclusion of markets, as I have chosen to describe it, 
is not necessarily a new phenomenon, as it definitely has its histori-
cal antecedents. Again, this is also something that cannot properly be 
appreciated outside Adam Smith’s work, especially through a careful 
reading of his theory of unintended consequences. This theory continues 
to influence contemporary views for and against markets, especially 
those that oppose placing limits on markets. To recall, interventions are 
frowned at because they would distort the facts of the circumstances 
needing to be alleviated. Market advocates say that, only the market 
has the epistemic quality to know who gets what, why and how. In 
opposition to this argument, it is true that one may not be able to 
predict all actions, but one can at least predict certain consequences of 
one’s actions. If this is so, the question becomes not one of not inter-
vening, but rather that one should not desist from intervening when 
it is known that the circumstances of one’s actions are likely to be 
harmful. The question always to be asked is: is it accurate to think that 
unintended consequences are invariably likely to produce good moral 
outcomes? A simple answer to this question is, of course, no. 

Amartya Sen, in addition to being an avid follower of Adam Smith, 
is someone who has engaged with these and other questions in his 
influential work, Development as Freedom.16 The work merits a brief 
discussion, since it not only helps appreciate Smith’s intention, but 
also illustrates the limits of holding on too dogmatically to the theory 
of unintended consequences. Generally speaking, Sen’s thesis aims 
to offer a more inclusive or comprehensive account of development, 
one that goes beyond economic growth, Gross National Product 
(GNP) or technological and industrial progress to embrace human 
freedoms. Freedoms, he says, are a means and end of development. 
Understandably, markets play an important role in this process of 
enhancing freedoms. This is not because of their importance to income 
generation, but rather because they contribute to the quality of free-
doms.17 And here Sen seems to be speaking about two related dimen-
sions that markets contribute to freedoms. First, he is speaking of the 
freedom actually to participate or, as it were, to enter in the realm of 
markets. Once market entry is possible, there are always benefits that 
emerge from such admission. It is because of this that he argues that 
the inability to participate in the market is a symptom of the lack of 
freedom. As he puts it, ‘[T]o deny that freedom in general would be in 
itself a major failing in society’.18 The second dimension of markets in 
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his thinking is the more dominant one; that is, the incomparable quality 
of markets to expand people’s incomes and create economic opportu-
nity. This point is well known and requires no further elaboration.

Furthermore, Sen reminds us that even Adam Smith recognised the 
limitations of markets in certain circumstances. To show this, he draws 
on Smith’s support for price controls on credit or usury. Smith was not 
advocating a general ban on usury, as such, but rather on the need for 
fixed interest rates. The rationale behind Smith’s thinking was as of a 
result of the uncertain nature of market signals. Being generally malle-
able, markets were regularly capable of being hijacked by private inter-
ests. There was always a potential that this could slide into the waste 
of capital and social resources.19 Smith used yet another metaphor to 
illustrate his thoughts in this context. The metaphor of ‘prodigal’ and 
‘projector’ served to demonstrate this point. The prodigal and projec-
tors depicted those who manipulated capital. Prodigals and projectors 
were consistently driven by personal gain. They would always borrow 
money for their vested interests, even if such loans were at exorbitant 
rates. 

This is obviously a departure from Hayek’s scepticism towards inter-
ventions. And there are still other ways of understanding why Hayek 
was wide of the mark. It is possible to contest the natural spontaneity 
of markets. The point is that markets are presented as spontaneous 
institutions to the extent that there is a failure to account for the huge 
institutional effort to create and sustain them. What was (and still is) 
quite convincing instead is the extensive planning and centralisation of 
authority to facilitate the free market.20

That question apart, Sen argues that the idea of unintended conse-
quences should not in any way be seen as a defence, but as an attack 
on the morals of the rich. For Sen, no philosopher  –  including Karl 
Marx – was as critical (as Smith was) of the economic activities of the 
rich, especially in relation to the poor. Quoting Smith, he argues that 
the rich are often driven by selfish pursuits of ‘their vain and insatia-
ble desires’.21 Regardless of this, there was a paradox generated by 
much of their actions. The pursuit of self- interest might sometimes 
unintentionally benefit others. It was not that these actions were not 
deliberately intended to benefit the poor, but, rather, that the pursuit 
of self- gain affected them. In other words, the actions of the rich acci-
dentally benefited the poor. The ‘invisible hand’ of the market is what 
spurs the actions of the rich to benefit the poor. In other words, it is the 
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market mechanism that channels the unintentional acts of the rich to 
satisfy the interest of society at large. Without the market, as such, the 
actions of the rich would have no effect on the poor. The metaphor of 
the butcher, baker and brewer is yet another way of understanding how 
the market system makes this possible. The butcher, baker and brewer 
are primarily driven by self- love, and not necessarily by altruism. But 
in spite of the narrow motivation for their actions, they can indirectly 
satisfy the needs of others. This is similar to the way the buyer relates 
to the seller. The buyer is not interested in what good his or her money 
can do to the baker or brewer. He or she is only interested in the meat 
or bread for nourishment. 

Be that as it may, there is often the tendency to equate unintended 
consequences with favourable consequences. This has to be put into 
perspective in order to appreciate the potential and limits of the 
concept. It is true that unintended consequences can sometimes lead 
to favourable circumstances, but there is also a good reason to believe 
it would produce negative consequences. Certain actions are likely to 
have both positive and negative consequences. The negative or posi-
tive dimensions of unintended consequences can be made known by 
predictable causal analysis.22 After all, it is not difficult to predict that 
the market exchange will benefit both parties. The outcomes of such 
transactions are not as unpredictable as they are made out to be.

This alternative reading of unintended consequences should begin 
with some kind of rationalisation of the predictable consequences of 
interventions as well as our inability to intervene. Accordingly, harmful 
interventions can become more predictable through deliberation and 
causal analysis. This would challenge the dominant perception that 
unintended consequences (especially unfavourable ones) are by no 
means predictable. It entails a rationalisation that would at least provide 
some degree of insight for the purposes of future policy designs. Such 
attempts should not be swayed (as Hayek was) into thinking that 
attempts at intervention must always have adverse effects. A distinc-
tion must be made between the circumstances that we can discern and 
those we cannot. However, the point is that we ought not to refrain 
from intervening if we can at least predict negative outcomes. 

We cannot fold our arms and watch the poor continue to suffer, 
claiming that their fate can only be decided by the market. Market 
exchanges are not intrinsically moral.23 They are not constrained 
by social or ethical goals. Not even the use value of goods has any 
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important significance. All that matters for markets is the exchange 
value of goods. Markets facilitate exchanges of goods and services 
between individuals. The market is not necessarily concerned with 
the intrinsic or the use value of goods and services.24 This is what 
Karl Marx meant by commodity fetishism – that is, the reduction of the 
multiple or vibrant forms of human activity into the production and 
exchange of goods and services. In capitalist societies, the exchange of 
goods takes precedence over people, and above all, over life itself. The 
market system produces a false or formal system of equality. Markets 
are unconcerned with existing asymmetries of ownership of wealth in 
society. Indeed, this leads one to ask, what is the use of suggesting that 
the market is free for all to participate in when it only accommodates 
productive members of society?

The arguments above invite a distinction between market and non- 
market or moral economies. The exchange value of goods (through 
money and property rights) is a distinguishing feature of market econo-
mies.25 Decisions and functions of individuals within such entities are 
guided by the exchange of goods and services. The shift in exchange 
value is often the result of unintended consequences, many of which 
are devoid of ethical considerations. Market economies are ‘disembed-
ded economies’.26 They are different from moral economies, which are 
influenced by social custom, needs and the use value of goods. 

The assumption that the unintended consequences of markets will 
always be beneficial to everyone does not explain how individuals 
who are not party to exchanges can benefit from markets. It should 
be clear now that the pursuit of vain and insatiable desires does not 
always translate into generosity to the poor. This mindset silences and 
obscures a range of participants, such as children, the elderly, or the 
disabled. Market protagonists overlook or even dismiss such issues. 
They argue that the difficulty is epistemic, which is the impossibility of 
accurately determining the needs of everyone, and in this sense, only 
the market can neutrally or effectively provide for everyone according 
to their needs. As such, the role of public policy is not to pre- determine 
the needs of everyone. This type of stark defence of markets is what has 
caused the wide expansion of markets beyond imaginable limits.27 Even 
human rights are now subject to the expansive influences of markets. 
A number of questions arise from the embrace of human rights by the 
market logic. For instance, what is the kind of mindset that has been 
inscribed into the structure of human rights? In Africa or other third 
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world countries, what kind of human rights have been moulded from 
good governance or the contemporary practice of market reform? It 
seems necessary at this point to consider the debates that have sought 
to reconcile human rights and markets. 

4.4 MARKETiSinG HuMAn RiGHTS

Human rights have been no exception to the continuous overwhelming 
expansion of markets. This may be as a result of their nature; human 
rights can selectively be deployed in ways that are not only compatible 
with, but also supportive of markets. For instance, in good governance 
discourse, the argument in favour of civil political rights is often used 
to promote different forms of market participation. It is not difficult to 
understand how freedom of expression, religion or rights to associa-
tion, equality and anti- discrimination can support market participation. 
Similarly, property and contractual rights are also a crucial element of 
the good governance market framework and exist as an integral part 
of what might more generally be called the neoliberal human rights 
discourse. 

The BWIs have adopted this type of language, with the effect of 
distorting human rights from their original and proper intentions. This 
is a direct consequence of the malleable language of human rights. 
Apart from meaning different things to different people, human rights 
can serve a variety of interests, not least the interest of markets. In 
the context of this chapter, this is one of the main reasons that can be 
given for the co- option of human rights through the activities of the 
BWIs, even though it must be recognised that human rights are now 
embraced by everyone or every institution, whether it is in relation to 
questions of global justice, good or global governance or the question 
of development. 

The favourable predisposition to human rights by the BWIs, has 
made the former, among other things, complementary to various 
market initiatives. A robust global or domestic modern theory of 
justice, say the advocates of this vision, must be built on a relationship 
between human rights, liberal constitutional democracy and markets.28 
To achieve this, there must be more recognition, than is currently the 
case, of the importance of markets to human rights. 

Human rights and markets complement each other because they 
are all concerned with protecting individualism, freedom of choice 
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and consumer satisfaction. A link is drawn between the protection of 
dignity (the core objective of human rights) and markets. Any conflicts 
that may arise between different interests (for instance, between utility- 
maximising producers and consumers) can be prevented by liberal 
market- oriented constitutional mechanisms that constrain the abuse of 
power. The language of constitutionalism here is not restricted to the 
political realm, but also extends to the economic realm. The protection 
of human rights and non- discriminatory market- based competition 
needs to be established by an economic constitution as much as by a 
political constitution. 

The market is not just important to human rights in the domes-
tic sphere, but also in regional and transnational spheres, especially 
through various forms of economic co- operation. These forms of co- 
operation do not exist outside international constitutional rules, which 
guarantee non- discriminatory international trade and competition, 
among other things. For instance, a strong claim exists that the World 
Trade Organization (WTO) would, or ought to, protect human rights 
more effectively than other international constitutional- like arrange-
ments. The WTO (through its dispute settlement panels and appellate 
body) is the most significant example of the constitutionalisation of 
non- discriminatory rules of economic competition beyond territorial 
boundaries. 

This type of argument is problematic for several reasons, but I will 
mention just one. While it is true that the WTO does deal with some 
human rights issues, it does not provide protections to, and cannot 
guarantee, a comprehensive range of human rights. Although the 
current mandate of the WTO is much wider than its predecessor (that 
is, the General Agreement of Trade and Tariffs, GATT), it is still prima-
rily an economic arrangement, one concerned with the production and 
trade of goods and services. Indeed (except for the inclusion of a regime 
of intellectual property rights), the whole structure of the international 
trade system remains the same in spite of the changes. Furthermore, 
the democratic deficit within the WTO makes it hardly the kind of 
institution suitable for the promotion and protection of human rights. 

A more pertinent question (overlooked by the trade market enthu-
siasts) is that of the profit motivation behind the market itself, and 
furthermore, the negative effect this may have on human rights. After 
all, the current international trade system is determined by a distorted 
market framework, which will undoubtedly negatively affect human 
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rights. The point is that a prior question that needs to be addressed 
before one considers whether or not human rights should operate 
within the international market system. In other words, the nature of 
the market itself has to be called into question. This is something that 
can be understood through the critique of markets provided earlier in 
this chapter. One can repeat some of those observations on the global 
sphere in the light of the disproportionate nature of the international 
system of trade. The inequitable nature of international markets is 
exacerbated by the distorted rules of trade, which seem to make the 
market more suitable for some countries than others. The agitations 
for ‘fair’ in contrast to ‘free’ trade are one example of this difficulty, and 
a clear indication of the anxieties about reconciling human rights with 
markets on the transnational level. 

4.4.1 Trade- related Market Friendly Human Rights

Upendra Baxi has indirectly pursued some of the implications of the 
market thesis above more vociferously than any scholar today. Baxi’s29 
views, which merit some detailed consideration, describe the recent 
trends in contemporary human rights practice as evidence of an emer-
gent and distinct ‘trade- related, market friendly’ (TRMF) human rights 
paradigm, which, he argues, is subtly replacing the paradigm of the 
Universal Declaration of Human Rights (UDHR). It succeeds in the 
promotion and protection of collective rights of global capital in ways 
that justify their corporate well- being and dignity, but most impor-
tantly, go against the human rights of individuals and communities.30

Economic globalisation is perhaps the most significant factor in the 
rise of this TRMF human rights paradigm.31 The subtle processes of 
substitution are intricately connected with the emergence of a bor-
derless economy made possible by the free flow of finance, trade, 
production and, to some extent, labour.32 One of the more pervasive 
dimensions of economic globalisation is the emergence of a ‘new inter-
national division based on the globalization of production carried out 
by transnational corporations (TNCs), which are more prominently 
than ever, the agents of the new world economy’.33 The TNCs have 
increasingly dominated various aspects of the economy. 

Human rights has not been exempt from the influence of the TNCs, 
and economic globalisation in more general terms. The corporate 
appropriation of human rights arises from the fact that TNCs not only 
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enjoy legal personality, but also the capability to bear contractual prop-
erty and, in some instances, constitutional rights. Quite apart from that, 
TNCs increasingly invoke the language of human rights in defence of 
their interests. The adoption of human rights by TNCs is similar to the 
invocation of humanity.34 After all, only humans can fully enjoy human 
rights. There is a moral inscription of humanity that lies at the heart of 
all human rights claims. 

In relation to good governance discourse, the processes of the co- 
option of human rights are also made possible through the emergence 
of a distinct political economy often referred to as the ‘neoliberal devel-
opment model’, which among other things has facilitated the role of 
TNCs.35 The distinctive features of the model can be summed up as 
follows:

. . . national economies should be open to trade, and domestic 
prices should conform to international market prices; fiscal and 
monetary policy should be prudently directed to the maintenance 
of price and balance- of- payments stability; private property rights 
should be clear and inviolable; state- owned productive enterprises 
should be privatized; private decision making, guided by undis-
torted prices, should dictate national patterns of specialization, 
resource allocation and factor returns, with minimal government 
regulation or sectoral policy; the residual government budget 
should be directed to targeted education programmes and social 
policy.36

These are familiar prescriptions which those in Africa have come 
to know well. In most cases, the embrace of the neoliberal political 
economy has been a direct consequence of the influence of the BWIs. 
And the neoliberal political economy is the link between TNCs, the 
BWIs, and the market friendly approach to human rights.37 The entire 
Bretton Woods framework, composed of the World Bank and the 
International Monetary Fund (IMF) and including (as noted above) 
the  WTO/GATT treaty regimes, has served as missionaries of this 
political economy and, inevitably, the market view of human rights.38 It 
is not surprising that the BWIs, for instance, have promoted this type of 
human rights. They are quite sympathetic to the relationship between 
economic globalisation and human rights. They are sympathetic to 
the view that finds economic globalisation as one of the best means to 
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improve conditions of human welfare or reduce poverty.39 Economic 
globalisation is equally considered as one of the ways through which 
human rights can be realised. The World Bank, in particular, seems 
to find human rights compatible with the policies associated with the 
political economy of globalisation.40 Both discourses have a mutually 
supporting relationship. Human rights provide a framework for the 
pursuit of development, just as neoliberal development policies provide 
a framework for the pursuit of human rights. 

Economic globalisation and markets are increasingly proposed as 
a precondition for human rights.41 Again, one can refer to Baxi, who 
makes a similar point that ‘the promotion and protection of human 
rights become possible only when the order of human rights for global 
capital is fully recognised’.42 Human rights typical of the UDHR are 
not only subordinated, but are recognised as by- products of globalised 
markets. 

One cannot help but agree with Baxi that the celebration of markets 
would be dangerous to human rights. Markets would remain ubiqui-
tous and determine everything, including the resources for the pro-
motion and protection of human rights. This is, of course, a reading 
of what Baxi describes as the emergence of ‘human rights markets’.43 
This is understood as the need for various activists or groups to operate 
within the market logic. The market metaphor is thus deployed to 
demonstrate how human rights groups compete for scarce recourses. 
Baxi uses terms such as human rights investors, producers and con-
sumers in very imaginative ways to describe this process. Indeed, one 
can defend the arguments for social markets in the final part of this 
chapter based on this argument. To do this, one would need to take the 
phrase ‘human rights markets’ seriously, and not (as Baxi meant) as a 
metaphor. After all, human rights, whether through community, need 
a form of market to function. 

Part of the problem is that economic globalisation has influenced the 
rise of many private market actors44 and inter- governmental organi-
sations (including the BWIs) which are unaccountable for most of 
their actions that affect human rights. This is perhaps the most critical 
challenge that economic globalisation and markets present to human 
rights, in which attempts to make these economic actors account-
able are often rejected. For instance, TNCs have shown their ability 
to convert ‘human rights movements into human rights markets’.45 
Economic globalisation has presented other numerous challenges to 
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human rights, but it is safe to say that the emergence of non- state actors 
has been one of its most pervasive consequences. The state- centred 
human rights discourse is rapidly becoming obsolete in the face of 
economic globalisation, quite apart from the powers of the state being 
outsourced to non- state actors. The accountability of non- state actors 
is one of the enormous problems that is still debated among many 
scholars and activists, with most of them divided on how to deal with 
the role of non- state actors. TNCs have continued to resist attempts 
to operate within a framework of human rights as notably proposed 
by the United Nations.46 Instead, TNCs have preferred to be bound by 
limited self- regulatory norms of corporate social responsibility (CSR), 
as with the Ruggie framework, which sets a universal standard for vol-
untary compliance with human rights norms by corporate entities and  
businesses.

4.4.2 State Failure

The limitations of the state model have had a number of disastrous 
consequences. One challenge is the inability of states to assert their 
economic sovereignty over their territory, thanks to ‘regional inter-
national economic arrangements, international financial institutions, 
multinational enterprises, and the network of NGOs’.47 The combina-
tion of these factors has challenged the state’s regulatory competence. 
No longer is the state the central organiser of ‘national economic 
development, the owner of capital and other means of production, 
an active participant in the production of goods and services, and the 
proactive regulator of patterns of corporate behaviour’;48 the state now 
enthusiastically promotes the virtues of the free market. Whilst the 
UDHR assigns responsibilities to states for the realisation of human 
rights – that is, ‘to construct, progressively and within the community 
of states, a just social order, national and global, that will at least meet 
the basic needs of human beings’49 – the emerging paradigm, on the 
other hand, departs since it challenges this redistributive role or ethic of 
the state. Deregulation or, again, privatisation facilitates the deliberate 
assault on the distributive capacity of the state. 

In spite of the implications of the arguments above, there is perhaps 
another significant problem that seems to have been overlooked. 
Whilst it cannot be denied that markets have presented problems to 
human rights, it is equally true that human rights problems have also 
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been generated by the state. One cannot deny that many of these prob-
lems have emerged as a result of the complicity of postcolonial states 
in the production of such problems. Experiences with the state- centred 
human rights framework continue to raise serious doubts about its 
long- term viability as the vanguard of human rights. These are for 
reasons of state failure, especially in the postcolonies where the usual 
stereotypical arguments about corruption, nepotism, poor governance, 
and elitism are well documented and, therefore, need not be restated 
here. 

In the African continent, for example, one of the most influential 
explanations of this is that the state emerged as an artificial construct, 
given that it evolved as the natural successor to the colonial state. 
Similar to the way that the colonial state ‘lacked any grounding in the 
expectations or concerns of the indigenous societies of the territories 
whom it imposed its order’,50 the postcolonial state has similarly been 
distant from the lives of ordinary people. Regardless of other reasons 
that can be given for state failure, very few would argue that the postco-
lonial African state has not failed in its role of presiding over economic 
and political processes. There are, of course, differences between states 
in terms of the extent of these problems. However, the general point is 
that one must be cautious when arguing in favour of the state- centred 
solutions. Like the market, the postcolonial state has vast limitations 
and problems of exclusion. 

The problem with the state unites neoliberal protagonists and their 
critics. For protagonists and critics of neoliberalism alike, the state has 
been the problem for development and human rights. For critics of 
neoliberalism, however, as well as rejecting markets as the alternative, 
their grievances are structured around the way in which the state serves 
as an instrument of dominant interests, particularly the way in which it 
reifies interests and values of global capital. The state is articulated as a 
mechanism for protecting the interests of the prevailing global political, 
economic and social climate. There is still extensive planning, centrali-
sation and deliberate state action in favour of the market.

The role of the state brings to mind an important (but neglected) 
aspect of the work of Adam Smith.51 The fact is often ignored that 
Smith also spent much time writing about the importance of the state. 
Smith believed that the state had an important role to play in enforcing 
tariffs, wage rates, and restrictions on trade. For him, the size of govern-
ment would have to coincide with the growth of the market economy. 
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Maintaining the market economy was indeed an expensive task, one 
that was dependent on ‘big’ government. The government had to con-
tinue playing a prominent role for purposes of defence, public facilities, 
civil justice and a functioning tax system. As such, the state was critical 
to the existence of liberty, reason and happiness in society. Though 
maintaining this state might be expensive, the wealth generated from 
a well functioning market economy was considered capable of provid-
ing enough resources to sustain it. Parallels between these arguments 
can be drawn with the emergence of the second- generation reforms. 
The state is no longer treated with the kind of suspicion that existed 
in the past. Moreover, much of the mistrust of the state seems to have 
changed with the recent global financial crisis, which has seen the state 
take a leading role in economic affairs. It would seem that states will 
always step in where there has been widespread market failure, as is 
the case with the current global economic crisis. The crisis has pro-
voked calls for a rethink of local and global market- based economic 
models. 

The difficulty in the light of the arguments in this chapter is that 
the market pessimist is left with no alternative but the state; so is the 
state sceptic left with no alternative but the market. One of the great-
est fallacies (especially with implications for human rights discourse) 
is the assumption that the state and market are the only alternatives. 
The book, as such, is an attempt to transcend this binary logic. Indeed, 
the case for community in this book is a reaction to the so- called lack 
of alternatives. The book is an attempt to transcend such dichotomous 
debates by proposing and considering a different alternative. 

For the purposes of this chapter, however, the problem is not just 
a question of the dichotomy between the state and market, but also 
the way in which markets are presented. Part of the problem is that 
markets are understood as systems that only allow for the pursuit of 
profit or self- gain, and exclude other understandings of the concept. 
What follows is an attempt to think of markets differently, and in 
this respect, how they may be a more suitable foundation for human  
rights. 

4.5 dE- MARKETiSinG HuMAn RiGHTS

As already argued, markets challenge human rights in several ways. 
Markets function only through self- interested persons, without whom 
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benevolent exchanges would not be possible. Markets are inclusive 
only to those who participate, but are exclusive to those who, for one 
reason or the other, cannot benefit from the opportunities it provides. 
Markets, as has been described, are amoral and have no social or 
ethical ethos. If this is the way markets are commonly understood, then 
it is not difficult to recognise the insurmountable challenges they pose 
for the enjoyment of human rights. This is one of the important impli-
cations of the corporate capture of human rights by the nascent market 
friendly human rights discourse. The market friendly discourse creates 
a framework through which different economic actors appeal to the 
language of human rights, either as beneficiaries or to legitimise their 
activities. Markets prioritise specific human rights, which are directly 
connected to market participation. As a consequence, the promotion 
and protection of human rights typical of the UDHR can be made pos-
sible only by drawing a connection with certain basic market rights. 

To remedy this problem, one alternative is how markets might be 
thought of, or considered from a different ethical standpoint. After 
all, capitalist markets are only one form of market; they are certainly 
not the only type of market. However, to achieve the task of think-
ing of markets from a different point of view, one thing that has to be 
dispelled or overcome from the outset is the misapprehension that 
the approach favoured may imply acquiescing to market capitalism. 
Because of this, it might indeed be safer to discard the role of markets 
altogether. This is (as will be discussed particularly in Chapter 6) one 
way of interpreting the role of community proposed in this book. It is in 
part a response to the problems generated by markets, and can itself be 
understood as an entirely different (non- market) framework. 

Even so, a plausible argument can be made that it is still necessary 
to understand that the community (like the state) needs markets or a 
certain kind of economy to function, even if it is proposed as an alter-
native for human rights. The point in raising this is to illustrate that 
dichotomous arguments are not particularly helpful in this context. 
Indeed, the proposals in this chapter (or this book in general) are an 
attempt to move away from dichotomous views about the plausibility 
or non- plausibility of markets. What is rejected is the underlying capi-
talist orientation of markets. There are other ways of thinking about 
markets. The point is that if markets are detached from the world- view 
of profits or self- interest, then perhaps it is possible to understand how 
they might be useful to human rights. 
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One way I propose to achieve this is through what I call the social 
market. This is simply an attempt to provide human rights with an 
alternative market to function. The social market is a distinct eco-
nomic model, one formulated by non- profit- oriented principles. The 
social market describes the moral economic framework that allows 
a wide range of moral non- profit organisational forms to operate. It 
is an umbrella phrase that describes different models of economic 
organisation that have been formulated under the influence of values 
of solidarity, participation, equity, mutual reciprocity, democracy and 
co- operation. They are businesses designed for the primary objective of 
meeting the special needs of the poor. They are models of organisation 
that operate under the social market model. 

One such example is the co- operative business model.52 There are, of 
course, different types of co- operatives, which vary in function and also 
in the extent to which they engage with the capitalist economy or not. 
Some co- operatives tend to have a radical agenda at odds with capital-
ism, whilst others are more accommodating to it. Even so, any use of 
co- operatives for a radical agenda must invite the question of whether 
the model of organisation is a species of a capitalist business or some-
thing entirely different. Co- operatives can be a bit of both, and their 
potential does not lie in their autonomy or purity from the capitalist 
economy. Although they may exist within the capitalist economy, they, 
nevertheless, provide a means of ameliorating some of the problems 
associated or produced by capitalism. 

The strength of a co- operative organisation, which can be used to 
argue that it is radically different from the typical capitalist business 
organisation, is the fact that it is formulated and operates on distinctive 
values and principles. The uniqueness of the co- operative model is that 
co- operatives are very often democratic self- help economic organisa-
tions. They are designed or formulated for the specific reason of assist-
ing their members, and also, for the needs of the particular community 
in which they operate. Co- operatives achieve this by aggregating indi-
vidual market power into a collective whole, to tackle certain problems 
in a specific community. Co- operatives provide a unique example of 
how specific problems are better resolved collectively than through 
independent action. This is one explanation of why co- operatives have 
not only appealed to people across the globe, but also have been able 
to transform millions of lives. 

It is no surprise then that even before the recent phenomenon of the 
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credit crunch, a co- operative- driven economy has featured in several 
proposals as an alternative to both the capitalist market and traditional 
command control economy.53 Co- operatives lie at the heart of David 
Miller’s proposals for ‘market socialism’. Market socialism refers to 
a distinct economic model, which primarily responds to failures of 
command and control state- socialist economies, and subsequently, the 
neoliberal economic models that now prevail in most countries of the 
world. In doing so, the idea of market socialism does not constitute a 
complete departure from the capitalist market economy. The objectives 
of market socialism include:

(a) to obtain the efficiency advantages of markets in the produc-
tion of most goods and services; (b) to confine the economic role 
of the state in a way that makes democratic government feasible; 
(c) to protect the autonomy of workers, both as individuals and as 
members of self- managed enterprises; (d) to bring about a much 
more equal distribution of primary income (rather than relying on 
secondary redistribution)54

In keeping with these aims, the market mechanism is relied upon for 
purposes of provisioning of goods and services. The major difference 
between market socialism and the typical capitalist economy is that 
ownership of capital is now socialised. Market socialism exists in both 
pure and impure forms. In the pure model, workers’ co- operatives 
are encouraged to source capital from investment agencies according 
to reasonable terms and conditions. Such co- operatives will in turn 
democratically exercise autonomy over decisions on production, inter-
nal organisation of the business, or how they are generally run. Such 
co- operatives will operate and compete within a specific market sphere 
with the aim of generating income for their members, which is in turn 
distributed according to a democratically agreed formula. The impure 
version of the market socialist model is simply a hybrid of a typical co- 
operative and capitalist organisation. 

Regardless of model, Miller allays general fears among followers of 
classical economics about the macroeconomic efficiency of co- operative 
enterprises. As a better alternative to centralised economic models, the 
co- operative model is capable of replicating the same competitive 
equilibrium, which is not only Pareto- optimal, but also similar to a 
typical capitalist firm.55 Given the different orientation of co- operatives, 
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they are always likely to react differently to changes in the market. For 
instance, their reaction to a sharp increase in price is predictably one 
that would lead to the reduction of production. This is usually not the 
same kind of reaction expected of a capitalist firm. Nevertheless, this is 
not a suggestion that all co- operatives will constantly react the same 
way to such developments. Even if they do not, there is always the pos-
sibility for new co- operatives to be formed in situations where others 
have failed (or are failing) to maintain the equilibrium of the economy. 
All in all, even if these arguments sound speculative, there is no reason 
why a co- operative business cannot function as efficiently as capitalist 
firms. 

The main difference between Miller’s proposals and mine is on the 
type of co- operative involved. For the following reasons, I am making a 
case for a broader use of co- operatives (not just worker co- operatives). 
First, worker co- operatives are more suitable for countries that have 
achieved a high degree of industrialisation. This is not the case for a 
large number of African and third world countries, where this kind 
of industrial development, for one reason or the other, has not taken 
place. To design an alternative economy under the leadership of worker 
co- operatives would be to exclude those who do not work under a 
formal wage structure. This would automatically exclude the poor, who 
are most likely unemployed, from the domain of recognition. In some 
situations where the poor are recognised, they are placed under the 
leadership of the working class. 

Secondly, my scepticism about an economy driven by worker co- 
operatives has to do with the appreciation of the changing nature 
of the working class itself. Traditional notions of the working class 
(especially in the industrial nations) no longer command control over 
the economy as they did in the past. A new kind of working or labour 
class has emerged with the changes created by globalisation, which 
has in turn paved the way for highly dispersed forms of production. 
This is not in any way a suggestion that new forms of organisation are 
impossible today. Indeed, the emergence of new forms of labour has 
encouraged novel forms of more democratic modes of organisation and 
mobilisation.56 

Third, my argument is also based on the plurality and variety of 
activities in everyday life, which should ordinarily imply the possibil-
ity of the formation of diverse forms of co- operative. To reduce the 
potential of the co- operative model to the working class is to deny 
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the vibrancy of life itself and, as a consequence, the possibility of dif-
ferent solutions. The effect this would have is that it would leave out 
scope for the potential of what might be called social co- operatives, 
the kind that are more suitable for the needs of the poor. Social co- 
operatives are unique in the sense that they are businesses formed for 
one purpose only: that is, to resolve a wide range of social problems 
in affected communities. A particular area where the impact of these 
co- operatives can be felt is in the provisioning of certain economic 
and social rights, such as water, healthcare, education and electricity. 
I do not develop how the co- operative will affect all of these areas in 
any detail, except for the question of access to electricity, for which I 
show, in hypothetical terms, how this social market model of organi-
sation can be used to address problems of access (see Chapter 7). In 
that chapter, I develop in some detail what exactly the co- operative 
is, including its advantages. Although I single out electricity as an 
example, my intention is not to restrict the use of co- operatives to 
electricity. Broadly speaking, I do hope that co- operatives, especially 
the model proposed in this book, will be relevant to other areas of  
need. 

4.6 ConCluSion

The chapter has generally demonstrated the argument about the domi-
nance of markets in human rights discourse. It has discussed the philo-
sophical roots of the market argument and explained why they now 
resonate in African and other parts of the third world. It has shown 
that, in addition to issues of exclusion and participation, the market 
ironically needs a strong state to function. The chapter has argued 
that part of the problem has been the kind of market involved, and an 
attempt has been made to show a different type of market that lies at 
the margins of the dominant model. The advantage of this market is 
that it opens up more possibilities for dealing with some of the prob-
lems of human rights through forms of co- operation and participation, 
attributes missing from the dominant model. Chapter 7 will take these 
arguments much further by sketching out a co- operative model that 
can encourage such forms of participation. Such opportunities would, 
however, only be effective if they are preceded by opportunities for 
participation within particular communities. This entails understand-
ing and creating structures for participation where they do not exist. 
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Where they do exist, it entails nurturing them into more inclusive 
forms of participation. This entails understanding the constitutive role 
of human rights in enabling and nurturing such forms of participation. 
While Chapter 6 discusses the implications of community involvement, 
what follows is an attempt to understand the role that human rights 
can play. This is pursued by embedding the analysis in this and the 
previous chapters in a case study of the reform proposals for electricity 
in Nigeria.
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Chapter 5 

THE Good GoVERnAnCE of ElECTRiCiTy:  

niGERiA AS CASE STudy

5.1 inTRoduCTion

This chapter aims to demonstrate how the good governance inspired 
reforms in Nigeria have translated into practice, using a case study of 
the reform proposals for its electricity sector. The chapter discusses 
and offers a critique of the current reform approach, particularly its 
legal and regulatory framework, as well as other salient aspects, such 
as access of the poor to electricity, rural electrification and consumer 
rights protection, among other key features. 

The study of electricity reform in Nigeria is developed as the basis 
upon which to show the importance that human rights can have on 
increasing access to electricity, something that elides this and other 
neoliberal development inspired approaches. In doing so, and in con-
trast to the neoliberal approaches, I propose human rights not as a 
subjective right, but rather as the ethos or moral authority for electricity 
reform. It is acknowledged that my use of human rights in this context 
needs to be qualified or justified. To be clear, I am by no means suggest-
ing that human rights can be used to address all the myriad problems 
of the Nigerian electricity sector, or that they are something that would 
make the electricity sector work. This would be too demanding, since 
such a task is uncharacteristic of the basic objective or understandings 
of the work of human rights. 

Contrary to that suggestion, the hypothesis of this chapter is simply 
that human rights, established from community, can make electricity 
work for the poor. It is postulated that the renewed vision of human 
rights can play a pivotal role at the level of the design, or through the 
on- going processes, of reform by functioning as a conceptual medium 
or guide that can draw attention to communities excluded from the 
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entirety of such reform processes. The success of this argument is based 
on a proper understanding of the approach (proposed in Chapters 1 
and 2 of this book), that establishes human rights from community, 
and furthermore, on expressions of love and empathy vis- à- vis African 
moral philosophy (ubuntu) and the work of Simone Weil, respectively. 

The advantage of this approach, it is argued, is that it can encourage 
a better appreciation of the relationship between the lack of access to 
electricity and, as a result, human suffering. Secondly, it can help to 
avoid significant problems of poverty and exclusion encountered by 
the reform of electricity, or bring them to greater attention. This can be 
achieved in two related ways. First, the approach is oriented towards 
questioning whether adequate consideration has been given (in the 
design of electricity reform laws and institutions) to questions of exclu-
sion, especially the suffering that results from such exclusion. Secondly, 
the approach is oriented to question human rights themselves: it ques-
tions their adequacy as a conceptual medium to enable individuals and 
institutions to pay attention and respond to human suffering, especially 
all forms of suffering encountered through the lack of electricity. The 
approach recognises that there may be a need to go beyond (without 
dismissing) human rights to augment them with other conceptual 
sources that can help to bring human suffering to greater attention. 

Apart from African moral philosophy, the impact of Simone Weil’s 
ideas in the context of the main proposition of this chapter is conspicu-
ous. It is argued that her notion of attention can also provide the basis 
to develop an ethic that allows individuals and institutions to listen 
attentively to those most affected or excluded by such reforms. This is, 
however, an ethic that can only be nurtured in communication with, 
and with the participation of, those affected. Attention is, after all, how 
we embrace and participate in the affliction of others. Put this way, this 
chapter prepares the ground for the arguments in subsequent chapters 
about the significance of encouraging the participation of communities 
affected by such problems.

5.2 ElECTRiCiTy fAiluRE in niGERiA: 
A GoVERnAnCE QuESTion?

I have not known twenty- four hours of uninterrupted power 
supply for countless years now. As I write this piece, I have not 
had power for the past three days! Nigerians depend largely on 
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their generators for their primary source of power and the public 
power utility as backup.1

Those words describe the familiar sentiment shared among millions 
of Nigerians, many of whom survive under the constant hardship of 
lack of electricity. Not much has changed since about 2005 when I 
began to generate keen interest in electric sector reforms in Nigeria and 
Africa more generally. Indeed, my educated guess is that things at the 
moment are worse than they have ever been before, as my experience 
in Nigeria, where I spent some time revising this chapter, attests. 

The failure of public sector electricity in Nigeria is self- evident and 
needs very little elaboration. It is well known that the only consistent 
thing about electricity in Nigeria is its inconsistency, as 40–70 per cent 
or more Nigerians survive daily without electricity. A brief history of the 
electricity sector is a helpful way of putting this problem into perspec-
tive. Prior to the current reforms, Nigeria’s electric sector operated as 
a vertically integrated national monopoly with combined elements of 
generation, transmission and distribution of electricity. At that period, 
the electric sector was not distinct from similar sectors in different parts 
of the world. Electricity was then considered to be a public good in the 
classical economic sense of the term, which could only be managed 
by a centrally controlled monopoly. This responsibility in Nigeria was 
placed on the now- defunct National Electric Power Authority (NEPA), 
which operated under the now repealed Electricity Act.2 Not surpris-
ingly, one notable feature of the law was the exclusion of private 
market participation in the electricity sector.3 

Reasons for the appalling levels of access to electricity have been 
attributed to the lack of private participation and the centralised nature 
of the redundant state- owned enterprise. Most observers have blamed 
the monopolistic nature of the sector for electricity failure in Nigeria.4 
It is true that centralised electricity may be an outdated system today, 
but this explanation is an over- simplification of the multiple causes for 
electricity failure in Nigeria. Lack of competition may have accounted 
for most of the problems but there are certainly other reasons for such 
problems. Beyond questions of competition, several operational prob-
lems have also been responsible for the lack of electricity. Despite huge 
amounts of hydro, oil and gas resources, the generation capacity of 
the electricity sector has never peaked beyond 3,500–4,000 megawatts 
(MW) of an installed capacity of 6,000 MW.5 Transmission has equally 
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been very poor, being either unreliable or not capable of transmitting 
to various destinations. Transmission losses of 30–35 per cent have 
also been commonly reported. Distribution has not been very different 
in a clearly malfunctioning system.6 In rather simplistic terms, much 
of these problems can be attributed to neglect or a long history of the 
failure to perform maintenance operations. For example:

•	 No	new	power	stations	were	built	between	1990	and	1999.
•	 No	major	overhaul	of	plants	was	carried	out	between	1990	and	1999.
•	 Only	nineteen	out	of	seventy-	nine	generating	units	were	in	opera-

tion in 1999. 
•	 Actual	daily	generating	units	fell	less	than	200	MW	in	1999.
•	 No	transition	lines	have	been	built	since	1987.7

Other factors include rising consumer debts and inadequate gas 
supply; devaluation of the local currency, low tariffs,8 funding and 
Nigeria’s typical problem of corruption can also be attributed to such 
difficulties. Corruption has been widespread both within the electric-
ity sector and even in the latest efforts at reform. For instance, a recent 
parliamentary investigation9 has revealed the misappropriation of an 
estimated sum of $10–15 billion during the pre- 2012 process of reform. 
The Nigerian parliamentary hearings have also disclosed that the 
money was allegedly disbursed to fund new (fictitious) power stations. 
These were proposed to augment the existing power stations prior to 
privatisation.10 

The rather outrageous sums involved call the processes leading up 
to privatisation into question. Apart from the corruption, there seems 
to be some sense in measuring the comparative cost of establishing 
privatisation, on the one hand, and the operational costs of the failed 
state electricity sector, on the other. A further comparison that can be 
drawn between the old and new processes is their inability to deliver 
electricity, and the drastic effect this has on the poor. From the perspec-
tive of the poor, there is no difference between the state and market 
in this context. Unlike the rich, the poor can ill afford to provide other 
means of electricity. They cannot afford what has become the general 
practice in Nigeria, the practice of relying on small stand- by generators 
for electricity needs.11 

As already noted, the importance of electricity has consequences 
that make the questions of access even more important for Nigerians. 
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Lack of electricity aggravates their ability to access the already poor 
conditions of water, sanitation, healthcare, education and other essen-
tial social services. It is perhaps the strength of these problems and, 
of course, other external factors that have encouraged the Nigerian 
government to concretise a legal and regulatory framework for elec-
tric sector reform.12 The reforms are modelled on core elements of the 
Bretton Woods Institutions’ (BWIs) policy on electricity reform: that is, 
unbundling and privatisation of the state electricity company as well as 
the creation of a new law to accelerate the divesture of the electricity 
sector. 

5.3 THE ElECTRiC SECToR REfoRM PoliCy: Good 
GoVERnAnCE EnTERS

Electric sector reforms can be understood in the light of the climate 
above,  and, also, in light of the World Bank’s Comprehensive 
Development Framework (CDF) and Nigeria’s Poverty Reduction 
Strategy Papers (PRSP), the National Economic Empowerment 
Development Strategy (NEEDS).13 Access to electricity emerges within 
this broad agenda for poverty reduction, with the reform of public 
goods constituting its focal point, primarily because of its perception as 
a factor of poverty. A valuable background understanding of the pro-
found nature of the problems can be gained from a glimpse at Nigeria’s 
latest Human Development Index (HDI) prepared by the United 
Nations Development Programme (UNDP). For instance, Nigeria has 
an adult literacy rate of 60.8 per cent.14 The combined gross enrolment 
ratio for primary, secondary and tertiary schools is estimated at 54.8 
per cent. Life expectancy at birth currently averages about 51.9 years. 
Similarly, the infant mortality rate is quite high, and averages around 
138 deaths per 1,000 live births.15 Several reasons are responsible for 
these disturbing indices, not least the lack of access to facilities, medi-
cines and doctors. Other recent estimates suggest that only an average 
of about thirty doctors is available to 100,000 citizens.16 An estimated 67 
per cent of Nigerians depend on private healthcare providers for their 
medical needs as a direct result of the failure of the public healthcare 
system.17 Despite this, only about 10 per cent of Nigerians have access 
to essential drugs. Lack of access to water is also quite perverse, with 
as many as 40–70 per cent of Nigerians lacking any clean or healthy 
alternatives.18
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Lack of access to electricity is equally disturbing. It is now an impor-
tant source of poverty and a human development problem. As noted 
above, 40–70 per cent of Nigerians survive without access to public 
(or now private) electricity. The reform of the sector emerges at the 
backdrop of such a negative public sector record, and the nature or 
shape of the reform approach is structured by several policy initiatives 
of the BWIs. For example, in addition to the World Bank’s CDF or good 
governance, the choice of reform has also been shaped by Nigeria’s 
adoption of the International Monetary Fund’s (IMF) policy support 
instrument (PSI). The PSI is simply a non- lending instrument, which 
prescribes the conditions attached to the country’s attainment of debt 
relief.19 These obligations, in general, have made the deregulation, 
liberalisation and privatisation of the power sector the only reform 
alternatives to follow. 

Nonetheless, the most significant influential factor for choice of 
reform approach is Nigeria’s PRSP, NEEDS, which is itself developed 
under the auspices of the CDF. NEEDS is driven by four main objec-
tives: ‘poverty reduction, wealth creation, employment generation and 
value orientation’. 20 Its main objective is the empowerment of people, 
improvement of social service delivery, encouraging private sector 
participation, and changing the way government works. Not surpris-
ingly, it seeks to achieve these objectives through the market friendly 
language of good governance.21 

It would appear that the language of good governance is significant 
in at least two related contexts. The first is, of course, the relationship 
between governance and government. NEEDS offers a number of pro-
posals on how to reform government activity, through standard neo-
liberal prescriptions of ‘restructuring, right- sizing, re- professionalizing 
and strengthening government and public institutions’.22 At the same 
time, it seeks to tackle ‘corruption’, promote ‘transparency, rule of law’ 
and eliminate ‘rent seeking’23 within government realms through the 
introduction of a broad regime of privatisation, among other meas-
ures. This brings to mind the second dimension of good governance. 
NEEDS aims to free up some responsibilities traditionally held by the 
state and, in this respect, to transfer them onto the private sector. The 
role of market- based, self- regulatory forms of governance discussed 
in Chapter 3 is, therefore, a constitutive part of this agenda.24 Without 
question, the importance of markets and the private sector is something 
distinct about NEEDS, to the extent that its concerns for empowerment 
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and poverty reduction, among other things, are dependent on private 
institutions. NEEDS is, in no uncertain terms, celebrated as a market- 
based development policy.

The resort to markets can be questioned for several reasons, one of 
which is the extent to which the ethos of the private sector can inspire 
hard work, reduce corruption, or invest in education, as it claims. These 
are beliefs that are proposed simplistically with much taken for granted. 
The point in raising this is to show that similar permutations lie behind 
the choice, nature and shape of the electric sector reforms. NEEDS is 
succinct about this: its introductory remarks begin with the assertion of 
the significance of electricity to the private sector. It even goes further 
to note that ensuring access for the poor is predicated on private sector 
participation. 

Regardless of this, the choice of market reform in Nigeria can be 
justified for other reasons. It is also a result of the axiomatic nature of 
state failure. Without doubt, state failure has been a major factor for the 
nature of reform, since government capital has continued to dwindle 
over a period of time. Because of this, stimulating private participation 
in the electricity sector has been considered as an alternative means 
of generating investment. Private sector participation is regarded as 
the only way of freeing up large amounts of public funds for other 
priorities, or of promoting accountability or better customer service. 
Or perhaps, it is seen as just a way of reducing government deficits or  
debts. 

Each of these presuppositions can be contested, of course, but this 
is not the objective of this chapter. Rather, the point in raising it is to 
show the priorities of dominant thinking in this context. Like most 
third world countries, electric sector reform in Nigeria has concentrated 
on attracting private investment to address the critical challenges of the 
sector. Generation, transmission and distribution of electricity through 
the private sector have been an integral part of electricity reforms. 
It is no surprise, then, that electricity liberalisation is the underlying 
philosophy behind the reform of Nigerian electricity. It is true that the 
arguments for privatisation have their merits given the reality of the 
near or total collapse of the state- led electric sector. But resolving these 
problems in favour of privatisation still has its significant share of prob-
lems. Specifically, it is not clear how privatisation will expand access to 
electricity to the poor, especially those in the rural areas. It is not clear 
how markets would resolve this without any special mechanism to 



Grahams HD:Users:Graham:Public:GRAHAM'S IMAC JOBS:14009 - EUP - ONAZI (GJHR):ONAZI 9780748654673 PRINT Grahams HD:Users:Graham:Public:GRAHAM'S IMAC JOBS:14009 - EUP - ONAZI (GJHR):ONAZI 9780748654673 PRINT

130 Human Rights from Community

ensure affordability. One must not forget that the ethos of the private 
sector is about profits and not social welfare. 

These observations and anxieties aside, privatisation has become a 
regrettable necessity in the light of the exceptional Nigerian circum-
stances. The agenda for privatisation has been provided by the legal 
and institutional framework which is set out by the National Electric 
Power Policy, the National Energy Policy and the Electric Power Sector 
Reform (EPSR) Act of 2005.25 In terms of the content of the reforms, 
the core proposals for reform include the unbundling and subsequent 
privatisation of the electricity national monopoly. The legal framework 
now enables private companies to participate in the generation, distri-
bution and transmission of electricity in Nigeria. Other features of the 
burgeoning electric sector include the creation of a regulatory commis-
sion, power consumer assistance and rural electrification agency. 

The results are far from convincing, after nearly a decade of part- 
privatisation in Nigeria.26 Blackouts are still the norm rather than the 
exception. Electricity has become increasingly expensive, if and when 
it is available. There is no remarkable difference between the period 
when electricity operated as a state monopoly and the current era of 
part privatisation. A plausible defence is often given that the privatisa-
tion process is still at a premature stage, but it is fair to argue that this is 
far from convincing. There seems to be some partial acknowledgement 
by the current Nigerian government that the electric sector reform has 
failed to attract the kind of foreign direct investment (FDI) anticipated. 
There is also an argument that attributes the failure of electricity reform 
to the Nigerian question of corruption. This seems to overlook the 
unprofitable nature of the dilapidated electric infrastructure as perhaps 
the main causal factor. Firms have always been known to choose suc-
cessful entities, whilst ignoring the more depleted ones. 

Apart from that, the global climate for electricity investments seems 
to be unfavourable to privatisation at present. Historically, on a global 
scale, electricity has transited from nationalisation to private ownership 
and now it is moving towards re- nationalisation, given the extent of 
global economic crisis.27 Without in any way acknowledging these pos-
sible causal factors, the Nigerian government28 has recently admitted 
the failure of privatisation is based on other reasons mentioned above: 
that is, the failure of privatisation is simply explained as a consequence 
of corruption.29 

Be that as it may, the present Nigerian government seems to be 
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re- committed to the reform of the sector, but the strategy of privati-
sation remains unchanged, just like the reform law and policy. The 
prevalence of the reform agenda only underscores the advantages of 
the critique in this chapter. It might provide a helpful foundation for 
rethinking the reform strategy. As a result, the critique of the EPSR 
Act in the next part cannot be more timely. It is important to note that 
certain observations here may be somewhat speculative, given the 
incomplete nature of the electricity sector reforms.

5.4 lEGAl And REGulAToRy fRAMEWoRK

The role of law and institutions is pivotal to the electric sector reform, 
as is generally the case with law and development- type reforms. In 
keeping with this legal tradition, Nigeria’s electric sector reform law, 
the EPSR Act creates an environment for a wholesale and retail com-
petitive market by vertically and horizontally separating elements 
of generation, transmission and distribution. Other key aspects of 
the reform law consist of the creation of the following: an electricity 
market, electricity regulatory commission, power consumer assistance, 
rural electrification agency and the protection of consumer rights. As 
previously suggested, the process of reform has already been initiated 
with the formation of an initial holding company, the Power Holding 
Company of Nigeria (PHCN). Part of the preliminary processes also 
includes the formation of a new market structure, which consists of six 
generating companies, one transmission company and eleven distribu-
tion companies. As noted in the previous section, a partial privatisa-
tion process is now in place; it is expected to be concluded by the full 
 divesture of all component firms. 

Generally speaking, electric sector reforms have embraced differ-
ent designs and models across the globe, with the Nigerian approach 
above being a reflection of one of them. Electric sector reforms have 
varied in the degree of competition either permitted or prohibited in 
the process, or by the sale of the sector to single or different buyers.30 
Whilst the choice of the reform model has comparatively been different 
in Europe and the United States, in Nigeria, as with other third world 
countries, electric reform has been a duplication of the model indicated 
above. This is, of course, as a result of the influence of the BWIs.31 But a 
further reason for the model of reform is that privatisation is considered 
as the only way of reducing costs of production as well as the single 
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means of generating finance for new power stations, by unbundling the 
various components of the electric sector. 

The starting point for such reforms is usually the break- up of the 
state- owned monopoly into component units of generation, transmis-
sion and supply. The predictable end- point is the emergence of an elec-
tricity market in which electricity is expected to be procured from the 
wholesale market and supplied to end- users. The supply aspect usually 
consists of customer services of billing, collection and maintenance. 
These new privately owned firms ordinarily function autonomously 
with power over budgets, borrowing, procurement and employment. 
They are required to pay taxes based on market interest rates and with 
the hope of receiving returns on equity capital. To achieve this objec-
tive, it becomes necessary to create an environment for competition to 
thrive. 

5.4.1 Electricity Market

The creation of an electricity market (through the introduction of 
competition) is undoubtedly the most important aspect of the nascent 
electric sector. The responsibility for ensuring competition is almost 
exclusively placed in the market, which is in turn complemented by the 
creation of the National Electric Regulatory Authority (NERC), the aim 
of which is to ensure the effective functioning of the market framework. 
Its primary responsibilities consist of creating, promoting and preserv-
ing efficient market structures; they also include maximising resources 
for the provision of electricity services.32 Its other functions consist of 
ensuring access to electricity in rural and urban areas.33 To perform 
all these tasks, its duties include ascertaining reasonable pricing of 
electricity, safety, security and ensuring the quality of service.34 The 
regulatory commission is a crucial part of the objective dealing with 
the potential difficulties of promoting and regulating the competi-
tive electricity market.35 In an ideal situation, NERC ought to be an 
autonomous body, independent of government, electricity suppliers 
and consumers. This is partially the case, as NERC seems autonomous 
from electricity suppliers and consumers. But it is not so autonomous 
from government, which inevitably determines the appointment and 
accountability of the electricity commissioners.36 

The most daunting responsibility of the regulatory commis-
sion is undoubtedly to contrive an electricity market by stimulating 
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competition,37 a task no doubt difficult given the inherent monopolistic 
nature of electricity. The competitive market framework seems com-
patible with certain retail aspects of electricity, but it is not quite suit-
able for other elements of the sector. To explain further, competition 
is only achievable in the ‘generation and supply service- segments’38 
of electricity, but it is difficult to achieve in the ‘network segments’39 
of electricity; that is, ‘transmission, distribution and system control’.40 
Furthermore, electric sector competition is more suitable for large users 
than for small users. This is because the demands or cost of competi-
tion for large users is usually minimal.41 Because of this, retail suppliers 
have been known to target large consumers. On the other hand, small 
consumers are better served by a regulated monopoly, and not a com-
petitive market. 42 

Electricity supply to small consumers is usually a monopoly practice, 
partly ‘because the profits per customer are too small to stimulate com-
petition’.43 Owing to economies of scale, supply activities are to a greater 
degree served by a single firm.44 This perceived problem can, of course, 
be overcome by the vertical integration of elements of distribution and 
supply. Those problems apart, other special qualities of electricity that 
make it unsuitable for the competitive market include, among other 
things, its unsuitability for storage, which may expose consumers to the 
precariousness of the market. 

A well- known characteristic of electricity is that its supply must 
always match demand, otherwise the system will totally collapse. 
Questions have equally been raised about the plausibility of wholesale 
electricity competition. The point is that, if markets are efficient or 
regulated properly, the price of electricity will not differ much, since 
the costs of generation and distribution to firms are likely to be similar. 
The only predictable disparity of costs is likely to emerge from retail 
services: that is, meter reading, data processing and billing. In spite 
of these anxieties, wholesale and retail competition are important 
components of the electric sector reform in Nigeria. The practice (as 
promoted by the World Bank) is usually to prevent the purchase of 
the monopolistic aspects of the electricity market by a single firm by 
placing limits on ownership or by regulating the activities of genera-
tors and distributors.45 The market framework ought to be composed 
of independent electricity suppliers and distributors who compete for 
patronage from large consumers. The World Bank, however, recom-
mends that the competitive process could be postponed in countries 
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where distribution and supply systems are so run- down that new 
owners need time or certainty to recover their investment. 

Given the above, it would seem imperative to protect the monopoly 
aspects of electricity through specific legal mechanisms and initiatives, 
such as restricting the types of ownership in the market. Surprisingly, 
the provision of the EPSR Act on licensing does not prohibit the trans-
fer of licenses.46 It only contains a caveat that any sale, mortgage, lease 
or exchange must be authorised by the regulatory commission. This 
calls several presumptions about competition into question, and it is 
obvious that not much attention has been given to these anxieties. On a 
more positive note, however, it seems the EPSR Act does take seriously 
the plight of the poor, with specific proposals for a Power Consumer 
Assistance Fund (PCAF). 

5.4.2 Electricity for the Poor

One of the novelties of the reform law is the directive given to the regu-
latory commission to establish a fund specifically for the needs of the 
poor.47 NERC is responsible for managing both the money and assets 
of the fund, quite apart from setting up procedures for disbursement 
of such funds by the PCAF. According to the reform law, the fund will 
be financed through contributions of all liable consumers, who are 
differentiated by the fact that they are not underprivileged consum-
ers. Similarly, funds will also be sourced from eligible customers and 
the Nigerian government.48 The creation of this fund is commendable, 
since it is an attempt to take the plight of the poor into the equation. 
Nonetheless, a few anxieties may be raised about it, especially the 
decision not to give NERC direct responsibility over the affairs of the 
poor. This is, of course, a task delegated to PCAF. There are positive 
and negative implications of this development. To start with the nega-
tive side of things, it could simply mean a lack of concern for the poor, 
since an influential body like NERC does not directly see to their needs, 
given that such needs are left to a less powerful body with very limited 
strengths or funding. On a more positive note, although the PCAF may 
not be as powerful, the needs of the poor seem to be prioritised, given 
that they are attended to by a specialist body. 

An argument can still be made that, although NERC is not directly 
responsible for the poor, it can at the same time take a more proac-
tive role in favour of the poor. It can achieve this either through its 
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oversight functions or by adopting a pro- poor approach to regulation.49 
There are indeed several ways in which regulation can be designed to 
meet the needs of the poor. It can be done by encouraging competent 
governance regimes or other initiatives that might assist in stimulat-
ing poverty reduction. More specifically, it can ensure affordability as 
a way of guaranteeing access to electricity for the poor. Because com-
petition is no guarantee of low electricity prices, regulation is vital to 
ensure affordable prices for the poor. Regulatory mechanisms can, for 
instance, be directed at promoting social objectives as well as human 
rights. Such activities could range from promoting services in deprived 
areas to reducing risks to public health and safety. This can only be 
achieved if the regulators have deep insights into the conditions and 
special needs of the poor. The ethical framework of human rights (and 
the role of public institutions in paying attention to human suffering) 
discussed in the concluding parts of this chapter is one way of making 
this possible. As will also be seen in subsequent chapters, the concerns 
of the poor can be taken into account by decentring regulation onto 
communities. 

The commission can also play a forceful role in reducing poverty by 
the choice of the tariff system it proposes. One main function of NERC 
is to balance the interests of both electricity consumers and producers 
by ensuring reasonable pricing.50 Recent evidence of how the com-
mission has carried out this function seems to suggest that it is more 
interested in ensuring the attractiveness of the industry to the private 
sector than anything else. This is one interpretation of its choice of the 
Multi- Year Tariff Order (MYTO), the new tariff regime.51 The MYTO is 
a way of calculating electricity prices based on the cumulative revenue 
requirements of the entire sector. This approach, in no uncertain terms, 
is an attempt to make the sector commercially viable for private firms, 
quite apart from creating enough revenue for such businesses to recover 
the operating costs. This observation is justifiable given that the current 
tariffs paid by customers are not true reflections of the cost of produc-
tion. The commission concedes, however, that in order to balance the 
needs of private investors and ordinary citizens, the government must 
subsidise the electricity needs of Nigerians. 

This claim seems to contradict commonly held myths about the ben-
efits of privatisation. These are arguments that have often suggested 
that privatisation will reduce the burden on government, to enable 
it to channel its funds to other pressing needs like healthcare and 
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education. As the current circumstances attest, this is not the case in 
practice. Apart from that, there is usually a degree to which a govern-
ment can subsidise. What this means is that there is always a danger 
that electricity prices cannot be kept affordable. After all, privatisation 
can only succeed if prices are kept at the right level for the so- called 
investors. Most often, the primary way of achieving this is by increasing 
the tariffs. In the case of Nigeria, a sharp increase of electricity prices 
has already been experienced.

These concerns apart, it is important to look more closely at the 
responsibilities of PCAF. The importance of the fund cannot be over- 
emphasised in the light of the relational effect of electricity pricing 
on poverty. There are perhaps two notable difficulties with the way 
its objectives are spelt out by the reform law. First, in dealing with 
so- called underprivileged consumers, the EPSR Act fails to identify 
or point to sources where the beneficiaries of such interventions can 
be identified. A definition of poverty, or more specifically ‘electricity 
poverty’, is conspicuously absent, even though this is crucial in deter-
mining the level of electricity consumption that ought to be allocated 
to different persons. 

The failure to include such a definition is not surprising, given that 
this is uncharacteristic of legal documents. Nevertheless, this seems 
important for allocating or enforcing amounts of electricity to the poor. 
This is also significant for other reasons, such as the contestable nature 
of resource allocation, which is arguably one of the main functions of 
the fund. Such activities are always bound to be riddled with contro-
versy: they would raise questions about why certain individuals should 
or should not benefit from such a mechanism. The best way of making 
such difficult determinations is by providing a criterion to guide such 
judgements. 

An understanding of the general situation of poverty is an inescap-
able starting point for determining the minimum levels of electricity 
that should be distributed. There are different ways of understand-
ing poverty, the dominant of which are incomes- based analysis of 
poverty and the HDI52 (a less income- based measure of the poverty) 
of the UNDP. For present purposes, the economic indicators seem 
more useful in determining how electricity should be distributed, 
even if they fail to capture comprehensively the wider social factors 
of poverty. The tragic fact that nearly 70 per cent of Nigerians cur-
rently live on less than US$1 a day gives some indication of the 
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inability of the poor to buy electricity without at least some form of  
assistance.53 

In the same vein, a definition of electricity poverty is also important 
in this context. There is really no standard definition of poverty for 
present purposes, and it is likely to vary in different circumstances. 
An understanding of electricity poverty will depend on how the quan-
tity of electricity supplies corresponds with national poverty levels. 
A minimum threshold can be drawn when the amount of electricity 
consumption falls below an acceptable level or a certain criterion of an 
individual’s basic needs. In Brazil, for instance, a minimum threshold 
of (80 kilowatt hours (kWh) per month) was fixed to give an indication 
of electricity poverty.54 As such, consumers faced with those conditions 
are permitted to consume up to 220 kWh per month. Furthermore, 
there are other ways to stimulate access of the poor, which fall out 
of the contemplation of the EPSR Act. As an illustration, community 
participation or the involvement of the poor through co- operatives 
or other similar mechanisms to enable participation in electricity can 
prove quite useful.55 In addition, the fund can extend lifeline rates to 
marginalised consumers. It can also cross- subsidise prices or abandon 
upfront connection fees. Unfortunately, none of these options seems to 
be considered by the EPSR Act. However, one specific policy that can 
indeed enhance access to electricity for the poor is a rural electrifica-
tion strategy. Experts have often argued that rural electrification should 
coincide with or, where possible, precede privatisation.56 Rural electri-
fication is, of course, part of the Nigerian reform, but it is fair to say that 
its sequencing is questionable.

5.4.3 Rural Electrification

The overall direction of the rural electrification drive can be deciphered 
from the National Energy Policy, the National Electric Power Policy 
and the EPSR Act. Broadly speaking, rural electrification is partly con-
nected with the poverty reduction and economic development objec-
tives of NEEDS, which encourages grid and off- grid, as well as thermal 
and renewable energy technologies. The potential of renewable energy 
sources like solar, wind, biomass and moving water to alleviate poverty, 
and the impact on the environment have also been taken into consid-
eration. In addition to being sustainable, they are not subject to the 
price fluctuations that occur with non- renewable sources. 
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In keeping with the broad objectives of Nigeria’s electricity and 
energy policy, a Rural Electrification Agency and Fund (REAF) is pro-
posed to facilitate electrification in the rural areas.57 REAF is mandated 
to promote, support and provide rural electrification through public 
and private sector participation for at least three distinct but related 
purposes. Its first aim is to increase universal and equitable access to 
electricity; its second is to maximise the economic, social and envi-
ronmental benefits of rural electrification subsidies. Thirdly, it is spe-
cifically created for the purposes of expansion of off- grid electrification 
and to encourage new approaches to rural electrification. 

Uniquely, the reform law makes provisions for both grid and off- 
grid electrification,58 which includes the generation of electricity from 
renewable sources.59 Despite what can be regarded as positive devel-
opments, there appear to be some predictable anxieties with the pro-
posals for rural electrification. These can be summarised as follows: 
first, the market orientation of the entire reform calls into question its 
ability to perform these functions.60 Secondly, funding (a crucial aspect 
of rural electrification) seems insufficiently addressed, if not unsustain-
able, by the proposals contained in the law. For example, the source of 
funding for REAF is to come from surplus funds61 and fines62 from the 
regulatory commission, donations, gifts, loans from institutions,63 and 
furthermore, contributions from consumers and eligible consumers.64 
The potential impact of rural electrification needs a more certain source 
of funding to make any meaningful impact in Nigeria. For example, a 
well thought- out micro- credit strategy may be a more sustainable way 
of achieving the goals of rural electrification. Off- grid technologies, 
for instance, are more suitable for dispersed forms of governance like 
village-  or community- based co- operatives, as discussed in Chapter 
7. In spite of premises about dispersed governance or participatory 
development in the Bretton Woods agenda, it appears that the role of 
‘community’ (as opposed to the private sector) is still not completely 
accepted in practice in electricity – at least, not in the case of Nigeria. 

5.4.4 Consumer Rights

The need to protect Nigerians (especially the poor) from exploita-
tive effects of the electricity market is further guaranteed by creating 
a regime of consumer rights.65 This is consistent with market reform 
strategies, which depend on consumer rights to ensure that products 
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always satisfy the needs of consumers. These are needs that can obvi-
ously affect the quality of life, the effect of which is that consumer 
rights can also be understood as a basic step for enjoying human rights, 
including the right to life. Even so, a claim can be made that consumer 
rights are not the most appropriate mechanisms to perform this task. 
Consumer rights, after all, seem to draw their inference from the ideol-
ogy of consumerism, the implication of which is that it promotes the 
instrumental value of electricity. In other words, electricity is promoted 
as a material good and not as a prerequisite for the quality of life. 

Looking more specifically at the proposals for consumer rights con-
tained in the EPSR Act, NERC is empowered with the responsibility of 
protecting the rights of consumers,66 who are in turn defined as end- 
users of electricity. They are consumers of the distribution licensee or 
such other entity as NERC deems appropriate. NERC is to secure the 
rights of consumers by ensuring the availability and adequate supply 
of electricity to consumers.67 It is to ensure fair pricing by licensees as 
long as it takes their operating costs into account.68 NERC is gener-
ally responsible for ensuring the safety, security, reliability and quality 
of service to consumers.69 In protecting the rights of consumers, 
NERC has already developed several industry codes (the Grid Code, 
Distribution Code, Metering Code and Health and Safety standards) to 
ensure compliance with its mandate.70 Similarly, NERC has duly estab-
lished customer safety standards and customer complaint and handling 
procedures in compliance with section 80(1) of the EPSR Act. It is also 
responsible for establishing codes of practice to attend to special cus-
tomers, such as the blind or disabled, the elderly or severely ill,71 and it 
has procedures for dealing with customers who have difficulties paying 
their bills, among other things. 

NERC spells out the consumer rights as the ‘right to electric service,’72 
among other rights, which also consist of billing, metering and the right 
to file complaints. These rights seem to be developed from what NERC 
calls individual consumer rights, which include the right to safety, basic 
needs, information, choice or rights to be heard or seek redress, con-
sumer education, and the right to a healthy environment. To ensure 
compliance with the following rights, private electricity companies are 
required to set up customer complaints units within their premises and 
at other locations of their operations. In addition, NERC has established 
what it calls ‘Forums’ in all operational areas of all distribution compa-
nies. Membership of such Forums should comprise representatives 
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of business and NGOs of different persuasions. The Forums should 
function like the ‘Ombudsman’ (or Ombudsperson), with part of their 
objective being the enforcement of consumer rights with the responsi-
bility for final appeals from such Forums placed on NERC. 

The proposal for Forums is consistent with proposals contained in 
the World Bank source book on the good governance of the electric 
sector.73 Drawing on the reform experiences of various countries, the 
World Bank recommends that electricity governance can be enhanced 
by creating mechanisms for access to information and accountability, 
such as consumer welfare desks, surveys, consumer meetings and, 
as in this case, ensuring the role of the Ombudsman in maintain-
ing consumer rights. It specifically draws on the experience of Latin 
American counties like Peru, Argentina and El Salvador, where the 
introduction of an Ombudsman has proven successful. In the case of 
Nigeria, it is still rather early to assess the impact of such Forums since 
they have only recently been proposed. One usual way of ensuring that 
consumer rights are guaranteed, which is conspicuously missing from 
the Nigerian reforms, is consumer participation in regulatory decision- 
making.74 This can obviously prove a useful resource for improving 
the quality of services or reducing costs through the review of tariffs. 
It seems that the Nigerian authorities are not quite enthused by this 
prospect. 

Regardless of this shortcoming, the inclusion of consumer rights, or 
more specifically, the ‘right to electric service’, is significant to ensure 
access of electricity to the poor. It can be argued that consumer rights 
can serve as a basis for the satisfaction of a range of human rights. It 
is not difficult to see that the breach of consumer rights can inevitably 
affect the quality of life. But the question remains, do consumer rights 
adequately protect such aspects of life? A simple answer is no. They 
might be a step towards achieving certain human rights, but they are 
not the best means to achieve this objective. 

Besides, consumer rights seem instinctively to draw some inference 
from the ideology of consumerism, a term that may imply only an 
instrumental or material nature of electricity. It has the effect of making 
electricity an object of material desires and not in any way connected 
to our natural needs.75 There have been several effects of the ideology 
of consumerism, the most significant of which are the recognition of 
human beings as consumers, and the fact that it overlooks their impor-
tant attributes as human beings. The point is that this could very well 
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mean that we consume electricity not because of our characteristics of 
humanity but because of our artificial desires. It is true that one cannot 
avoid thinking of electricity in such instrumental terms, but the point in 
raising this is that there are other more important ways of understand-
ing the use- value of electricity. It is because of this, and other reasons 
that I propose in the next part, that the language of human rights needs 
to play a central role in reforms of this nature. 

5.5 WHAT iS HiddEn fRoM ViEW?

Consumer rights may be a regrettable necessity (especially in the 
absence of an alternative means of protection), but they are ill equipped 
to embody the kind of values that might orient the necessary behaviour 
capable of meaningfully connecting to the needs of the poor. Apart 
from this, another problem with consumer rights is that they only 
apply to those who can afford the status of consumers. Sadly, the vast 
majority of Nigerians can ill afford this status.76 Consumer rights, then, 
seem to assume a false equality of access to electricity, since one can 
only enjoy protection as a consumer. Those that fail to achieve this are 
automatically excluded from the domain of recognition. 

In another sense, consumer rights are also not the most appropriate 
way to deal with other pressing problems that arise from the reform. 
For instance, they cannot deal with the huge loss of jobs as a result of 
privatising the defunct state- owned electricity service. Whilst the EPSR 
Act makes provisions for the movement of employees from the defunct 
state monopoly into the transitional private electric companies, the Act 
is silent on what happens when those firms are fully privatised.77 Are 
these private firms obliged to keep the services of these employees? 
While privatisation is expected to create a number of new jobs, it is 
quite apparent that old jobs will be lost. 

The problem is that what is lacking from the proposals on the whole 
is an over- arching philosophy, which underpins the electric sector 
reform, and which is able to trigger appropriate responses to the needs 
of the poor. This is something (in the light of arguments in the previous 
and present chapter) that cannot be left to markets. Without a stronger 
ethical or moral code, such as (as I suggest) human rights, it would 
seem difficult, if not impossible, to achieve the social objectives of these 
kinds of reform. Electricity reform would be meaningless if it was not 
able to affect those at the bottom of society. 
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The question then becomes, how can human rights contribute to 
increase access to electricity by the poor in Nigeria? Possible answers 
rest on an expansion of earlier arguments about the significance of an 
ethic of human rights that can assist people to recognise and respond 
to human suffering, something which was discussed in Chapter 1 and 
2 of this book. It is postulated that this sort of language of human rights 
ought to be inscribed as a central element of the Nigerian electric sector 
reform law and policy. 

In order to understand the value of the argument, some more justi-
fication is needed to defend the approach. After all, sceptics might say 
that invoking human rights should be sufficient enough to deal with 
those sorts of problems. Human rights are, after all, the most dominant 
theory of justice, and they do not need the kind of redefinition that I 
have proposed for a deeper understanding of human suffering, in order 
to perform this sort of objective. These types of arguments imply that 
simply invoking the language of human rights is sufficient on its own. 
Human rights are invoked as if they are perfect or the best way to alle-
viate the cries of the poor. 

Even so, a counter- argument here is that they are not the best way 
to achieve that, and that such arguments run the risk of complacency 
and of thinking that human rights are sufficient as they currently effec-
tively have the power to bind or direct attention to niggling cries of 
suffering.78 To return to the discussions in Chapter 2 of this book, this 
is the scepticism Simone Weil maintained about human rights. She 
was drawing our attention to the fact that human rights suffer from a 
profound epistemic weakness, which prevent them from sufficiently 
grasping silent cries of injustice. She elaborated on this point through 
the story she told of the young girl who was forced to work in a brothel. 
The story allows us to question whether human rights are at all capable 
of assisting us to understand the inviolability or preciousness of human 
individuality. She says we would fail to understand the violent nature 
of the injury being done to the girl if we tried to do so through human 
rights. We cannot sufficiently grasp what is at the core of the injury, and 
therefore, we are unable to respond, since the appropriate response 
is dependent on our fully grasping the nature of the violation in the 
first place. To speak of this type of violation in human rights terms is 
to speak of property-  or contract- related rights violations, which are 
inappropriate to comprehend or convey the defilement of the young 
and vulnerable girl. Weil is ultimately suggesting that we should not 
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exhaustively rely on human rights as conceptual tools to articulate such 
types of violation. For this we need something stronger, and this is why 
we should turn to the language of love. After all, human rights are there 
as a fall- back mechanism for those we are unable to love.

Putting Weil’s arguments about the epistemic weakness of rights 
into the context of some of the arguments in this chapter only goes to 
validate the point that human rights discourse seems to have missed 
some of the anxieties that have been raised. The question of electricity 
and its relationship to human suffering and human rights is merely one 
example of this point. The fact that dominant human scholarship over-
looks the relational dimension of electricity to poverty is something 
quite bewildering. 

The question then becomes (in the light of the value attached to 
human rights in this book as a whole), how can human rights be 
rescued from such weaknesses? As already indicated in this book, 
these types of problem can only be made more visible if human suf-
fering serves as a way of drawing obligations to human rights. This is 
what, in my opinion, can be further achieved by understanding human 
rights from the lens of community: that is, by grounding human rights 
(as was argued in Chapters 1 and 2) in interdependent or interpersonal 
exchanges in community, which in turn are founded upon expressions 
of love and empathy. I am referring to my proposals for a communitar-
ian conception of rights, which allow human rights to be understood 
as claims for mutual recognition, something that demands individuals 
treat each other with love and empathy. The presupposition is that 
human rights would more adequately be endowed to take human 
 suffering and vulnerability seriously. 

To take these points further, it is possible to argue that proposing a 
deeper engagement with the concept of human suffering is only the first 
step towards understanding how human rights can enable electricity, 
and other essential economic and social rights, for it would help orient 
or direct our moral and behavioural capacity to interpersonal reciprocal 
and empathic exchanges. This, furthermore, requires something that 
assists us to recognise what is not readily obvious. It is true that cases of 
extreme suffering can easily become apparent to us, but in the majority 
of cases we fail to recognise it. Indeed, there certain conditions where 
suffering is permissible, or is not visible to the keen observer, no matter 
how hard he or she tries to recognise it. As such, it is not enough to say 
that human rights should assist us to pay attention to human suffering 
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without at least equipping them with the proper tools to achieve this. 
This again points us in the direction of Simone Weil’s work, particularly 
the ethical importance she attached to love. 

For Weil, the power of love is superior to none. Love is what would 
help us to recognise and respond to different forms of human suffer-
ing. The strength of love can be appreciated through the concept of 
attention; that is, the act of embracing the pain of the afflicted. It is an 
act of participation, where the non- afflicted takes part in the pain of 
the afflicted. Attention is something that helps us to remain detached, 
not preconceiving a particular situation, to understand the given situa-
tion on its own terms. In doing so, it encourages us to understand our 
obligations to the afflicted in ways that are unmatched by other moral 
discourses. Attention is not just something we are required to do at the 
personal level, but also something required at the level of institutions. 

While appreciating the value of Weil’s insights, I depart from her 
on the secondary status she gives to human rights. Human rights, for 
her, had less significance than compassion and love. I depart from 
Weil in this context, in the sense that the approach here is predisposed 
to a more balanced relationship between human rights and love. My 
reasoning for this is simple. It is misleading to think that a framework 
of justice founded on love alone is sufficient to deal with many of the 
current problems, especially the causes of deprivation across the world 
today. It is fair to say that love and compassion do not in any way dis-
lodge the system that creates poverty or suffering, even though it must 
not be overlooked that it importantly helps to provide relief to those 
affected by such deprivations. These types of problems need to be chal-
lenged through a language of resistance. Human rights, as such, are 
better equipped for this task than the language of love. 

These insights provide a modest way of understanding how the role 
of human rights can facilitate the recognition and response to various 
kinds of suffering at the level of design or through ongoing processes 
of reform. The analysis, on a more particular level, illustrates just how 
human rights thinking might come to broaden its concerns to suffer-
ing caused by the lack of electricity. It demonstrates how this ought 
to be taken into account if human rights are to provide the moral 
authority for the reform of electricity in Nigeria. At the risk of over- 
generalisation, the attention paid to the relief of suffering as the central 
theme of human rights is likely to be more effective in connecting to 
the lives of the poor. If suffering is taken seriously, then human rights 
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might help draw attention to the value of electricity, owing to our dis-
tinct characteristics of humanity. 

If we accept that the nature and content of the reforms are a regret-
table necessity, it is, then difficult to imagine how the post- reform 
matters of regulation and consumer protection can be performed 
without an ethical language of human rights to underpin such activi-
ties. It is implausible to think of how decisions on ensuring affordability 
of electricity can be sensitively taken without the goal of alleviating suf-
fering in mind, given its relational effect on poverty. It is only then that 
regulatory mechanisms can improve the provision of electricity to the 
poor as well as address other social objectives, such as reducing risks to 
public health and safety. 

One does not require a distinct right to electricity to appreciate the 
value of this argument, even if (as discussed in the Introduction to this 
book) there is a plausible argument for the existence of such right. In 
the absence of this right, however, it is still possible to make a claim 
for electricity through human rights. This is from the understanding of 
human rights as a moral language that presides over the electric sector 
or other reforms. Seen this way, the perception of what we understand 
by electricity can be altered. Electricity can become a precondition for 
human dignity and survival. 

5.6 ConCluSion

In considering the challenges presented by electricity reform in Nigeria, 
the chapter has argued for the inclusion of human rights within the 
proposals for reform. This should not be misunderstood as a sugges-
tion that human rights would solve all the problems encountered by 
the reforms. Rather, human rights can reframe, or better still, shift 
the attention of the reformers to more pertinent questions of exclu-
sion. They can help to draw attention to the relational effect of the 
lack of electricity, poverty and human suffering. From the perspec-
tive of this book, human rights can – with the help of Simone Weil’s 
work  –  encourage reformers to listen  –  with love  –  to those most 
affected, and to develop solutions in co- operation and with their partic-
ipation. In the subsequent chapters, I will state the case for community 
as a way of building understanding of and solutions for such problems. 
This is, after all, an ethos behind community, an ethos that cannot itself 
be understood without a background concept of love.
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Chapter 6

REClAiMinG HuMAn RiGHTS:  

A THEoRy of CoMMuniTy

6.1 inTRoduCTion

How should community be defined, operationalised or programmed 
in relation to the pursuit of particular human rights? How should 
community make human rights more effective in their task of shaping 
the pursuit of development in normative terms? Is participation, so to 
speak, possible within existing communities, or how can such com-
munities be rejuvenated or created into sustainable organisational and 
decision- making bodies? What sort of problems can be anticipated 
with the introduction of community participation in human rights dis-
course, and how can such problems be addressed? These are among 
the concerns that motivate the analysis within this chapter. 

The aim of this chapter is to expand on the substantive aspects of 
the theory of community, which, it is argued, can enable individuals, 
particularly the poor, to take part in processes that determine their 
human rights.1 It outlines the philosophical, structural and procedural 
requirements for community participation. This is, after all, because 
the tangible aspects of participation can only succeed if the structural 
framework is clear and right from the outset. Community participation, 
as such, cannot succeed or precede philosophical and structural under-
pinning. This is, in essence, what the theory of community outlined 
within this chapter seeks to achieve. In doing so, the chapter expands 
on the three comprehensive components of the theory of community, 
which include what community is, or what it ought to be, the actual 
spaces of participation, and thirdly, a theory of deliberation for com-
munity participation. 

The discussions within this chapter proceed as follows. It begins by 
offering a definition of community, and proceeds to justify why it is 
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adopted for the purposes of the thesis advanced throughout this book. 
It emphasises on harnessing the ethical and social resources within 
local residential communities in townships or villages, as a way of 
encouraging supporting relationships, and furthermore, assisting the 
most deprived in the communities to develop abilities of democratic 
organisation, ownership and autonomy over the processes of secur-
ing their human rights. The chapter then proceeds to discuss how 
participation can be institutionalised, a term that is used loosely and 
is quite different from formalisation. It proposes the actual spaces of 
participation as a further component of the theory. This is in anticipa-
tion of the fact that such forms of participation may have to be created 
by institutional design, since it cannot be anticipated that participation 
or community will exist organically. In particular, Community Forums 
are proposed as a new space from which decisions relating to particu-
lar human rights can be reached. But the work of Community Forums 
requires a third component, one that anticipates the kind of problems 
which participation may create. Participation can be divisive even in 
the most egalitarian or democratic societies. However, as troublesome 
as these problems may be, it is argued that they are still reducible, even 
if they cannot totally be eliminated. What this requires is a component 
that understands the value of dialogue, negotiation and compromise. 
To understand this possibility, a theory of deliberation is proposed to 
support the work of Community Forums, as the third component of the 
theory of community. 

6.2 SETTinG THE SCEnE

The chapter begins with a story to help analogise what is meant by 
community, and in this respect, the human potential that might exist 
within it. This story is used as a heuristic device, as such, it is not an 
empirical claim based upon some form of field research. The story is 
about a residential community in a metropolitan Nigerian city. It is the 
city of Jos, the capital of one of Nigeria’s thirty- six states. The city is 
known for its beautiful scenery and mild temperatures, and has an esti-
mated population of about one million. Its moderate temperatures and 
scenery have attracted many from across the world, who now consider 
Jos their home. Over the years, the city has witnessed a lot of migra-
tions, which have included members of Nigeria’s dominant ethnic 
groups2 and, also, Europeans and Americans, who constitute part of 
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the population within the city. The city is well known for its pluralism 
of race, gender, ethnicity and religion, which make it one of the most 
cosmopolitan cities in Nigeria. More recently, and since 2001, violent 
conflicts have threatened the peaceful co- existence and appeal of this 
city, as they have divided the population along ethnic and religious 
lines. A conflict between Christians and Muslims occurred in 2008, and 
more recently in 2010, respectively provoked by democratic elections 
to one of the local city councils, and later on for unjustifiable reasons. 

The conflicts have not necessarily changed the living patterns within 
the city, which usually have ethnic, multi- ethnic, religious or multi- 
religious dimensions to them. Historically, living patterns have been 
mixed, even though there have been a few noticeable changes as a 
result of the conflicts. Two dominant trends are evident: first, resi-
dential communities have often been inhabited by groups of virtually 
the same ethnic or religious background and, second, it is possible to 
find residential communities (like the one described below) composed 
of different primordial or pious identities. Similar living patterns are 
usually found in densely populated inner- city and suburban residential 
areas. 

The experience of this specific community in Jos in dealing with a 
particular problem is used here as a point of entry into some of the 
main arguments throughout this chapter. It is a community that I 
have lived in and experienced, and I have also participated in trying to 
resolve the particular problem discussed below. The community itself 
is unusual and not representative of all communities within the city or 
Nigeria. However, the problem is not unique to this community; it is 
one that exists across Nigeria as a whole. It is the question of robbery 
and other forms of crime, which threaten the security of lives across 
the country. The high rate of crime is a reflection of the breakdown of 
institutions within the state and across the country, a similar reason 
for the concerns throughout this book: the lack of access to human 
rights like water, electricity, healthcare and education. Members of this 
community (as elsewhere in Nigeria) have continued to spend anxious 
days and nights in fear of impending robbery attacks. This is further 
exacerbated by the level of policing in the country, and not surprisingly, 
the inability of the police to contain the situation. At a certain period 
during the life of this community, especially after exhausting all pos-
sible options, something drastic had to be done. 

Before looking at what was done to address the problem, it is 
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important to consider the internal composition of the community. It 
consisted then, as it does now, of a wide range of people from differ-
ent ethnic, religious backgrounds (Nigerians and non- Nigerians alike). 
This community is a mix of individuals and families with distinct levels 
of wealth and occupation. The community also mirrors the wicked 
social stratification that exists in Nigeria. It reflects the perverse gap 
between the poor, extremely poor, working class, rich and extremely 
rich. It is common to find members of relatively poor families pro-
viding domestic services in the homes of the working class, rich or 
extremely rich. In terms of age composition, the community is com-
posed of young and old, of retired and upwardly mobile professional  
individuals.

Intra- communal relations are quite cordial, even if not everyone 
knows, or even cares about, or speaks to each other. It is common to 
find close- knit friendships between families that live closest to each 
other. Apart from such situations, friendships are built only by those 
who go out of their way to do so. Perhaps the problem in building 
relationships is that there are very few opportunities to build fledging 
friendships in the community. For instance, very few communal or 
public spaces exist for such kinds of interactions. Friendships seem only 
to be built through the nature of interactions among children, which in 
turn determine the relationships among their parents. Friendships are 
sometimes built among rich and poor families according to the level of 
interaction between their children. The most common way of building 
friendships outside family circles has been forged in times of turmoil, 
such as the ethno- religious conflicts mentioned at the beginning. 

The ethno- religious conflicts reinforced, rather than diminished, 
the spirit of belonging and togetherness in the community, however 
minimal it may have been in the past. This community is an exception 
rather than the rule. There were certainly communities where neigh-
bours of considerable history turned against each other in the most 
appalling and barbaric ways. Apart from the ethno- religious conflict, 
the question of crime at a certain period of life of this community was 
definitely a source of solidarity, care, friendship and togetherness. After 
consistent attacks on several homes, it became apparent that this was 
a problem that could only be tackled collectively, even if there was 
an undeniable individual dimension to it. The pain, sorrow, tears and 
other psychological dimensions of such attacks, or the fear of impend-
ing attacks on individual households are a problem that households 
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experience alone. Interestingly, these isolated individual experiences 
did, however, mobilise a collective effort for protection. 

In an attempt to deal with this problem, a series of meetings were 
called by several respected members of community. The meetings were 
arranged, and took place on Saturdays. They were open to everyone, 
but not everyone attended. Many failed to attend for different reasons, 
which are simply open to speculation. For instance, few women 
attended the meetings, and this was perhaps because the dates and 
times for meetings conflicted with their typical domestic and family- 
related chores. Attendance by the poor and extremely poor was also 
minimal. Again, to speculate, their lack of participation may simply be 
because of their inferior social and economic status, or because they 
considered their contributions too inferior, or not rational enough to 
influence an audience composed of individuals with greater wealth, 
education and intellect. Besides, the poor were often treated with sus-
picion by the more privileged in the community, as they were often 
suspected of committing the crimes. 

At the meetings, several solutions were proposed and considered, 
one of which was to seek the services of private security firms. This 
proposal was rejected by the majority present, given that these services 
were too expensive and also equally ineffective. The proposal that 
appealed the most (after being discussed and voted upon) was for the 
formation of a neighbourhood security association and security watch 
group. The association was formed, and its mandate was to work in 
collaboration with the police over matters of security within the com-
munity. Membership of the association was open to all residents of 
community, but on the condition of a payment of a monthly subscrip-
tion fee. This was for administrative purposes, and for the running of 
the neighbourhood security watch group, which was one of the main 
proposals and decisions that emerged from initial meetings. Articles 
of association were drafted and agreed upon at subsequent meetings. 
Provisions were made for a chairperson, management structure, offi-
cials, decision- making and accounting procedures, and procedures 
for meetings, including their dates. The organisational structure was 
no surprise given the background of members of the community in 
the public service or private business sector. The structure of the main 
decision- making organ of the association was quite similar to a board 
of directors. Unlike the deliberative nature of the events leading toward 
the formation of the association, debates or discussions hardly existed 
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after it was created. There was a lot of emphasis placed on voting in 
contrast to deliberation by eligible members of the association.

The association succeeded in forming a neighbourhood security 
watch group to patrol parts of the community during the vulnerable 
periods of the night. This was, and still is, a well- known practice in 
many residential communities within and outside the city. There is a 
dark side to these neighbourhood watch groups, that is, the inhumane 
or brutal treatment given to perpetuators of such crimes.3 Such nasty 
incidents were never reported in this community, though they may 
have happened. The association and neighbourhood security watch 
group operated for at least a year after it was formed. Its existence was 
short- lived, though, since it was rocked by allegations of corruption on 
the part of its chairperson. For the time that the association and group 
lasted, however, there was a remarkable difference in the rate of crime, 
even though it did not totally eliminate crime. But the negative turn of 
events leading to the failure of the association stifled any motivation for 
future community organising in this context. It has now left members 
of this community with little or no choice but to provide their own 
security through the market, or to depend on the unreliable state police 
force. This only goes to show how difficult community participation 
often can be, a point that must not be overlooked. 

6.2.1 Community as Locality

The narrative above raises a number of issues of importance to the 
general purposes of this chapter. On the positive side, the narra-
tive reveals how a problem that threatened collective security pro-
moted wider discussions on the problem, and of ways to address it. 
Importantly, it discloses how this community in many ways tran-
scended its ethnic, religious, and class differences through attempts at 
public discussion and co- operative decision- making, even though, in 
the end, such efforts were short- lived. In the context above, security 
was considered as a collective problem, even though some members 
of this community (especially the rich) were capable of tackling it 
individually. 

On the negative side, the narrative reveals one of the consequences 
of the collapse of the institutions within the state. It also reveals that 
the market was not an option for many in this community. It equally 
makes known some problems that might exist within communities, 
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notably, the problematic question of exclusion of the poor. It reveals 
the improvised nature of the understanding of democracy in that com-
munity, which privileged voting in contrast to deliberative dialogue as 
the basis of democratic expression. The narrative reveals the typical 
Nigerian problem of corruption, which eventually led to the demise of 
attempts at community participation and decision- making. This is only 
a glimpse into the difficulties that can emerge with community partici-
pation, and more so, the dangers of over- romanticising it. 

Nevertheless, it also shows that self or collective provisioning of 
essential goods, which in turn could be species of economic and social 
rights, seem to be the only option available to communities across the 
country. As such, it underscores the point of this book: that any pro-
posals for reform, which seek to enable access to such human rights, 
cannot succeed without a comprehensive strategy that involves the 
participation of affected local communities. This begs the question of 
why problems of this nature have not been dealt with at the level of 
community.

The most important point for the purposes of this chapter is that the 
community depicted in the narrative above is the most commonly asso-
ciated meaning to the term. It depicts community as a specific locality 
within a given territory. Community, as such, is first a material or tan-
gible thing, one that is located in a particular place. This type of com-
munity exists everywhere including in remote villages, even though it is 
referred to above in an urban or metropolitan context. This is obviously 
not the only way of describing community, even though this particular 
image of community readily comes to mind on the invocation of the 
concept. For the purposes of this chapter, there is an added advantage 
of understanding community in such terms. It is mainly on account of 
the implications of the theory proposed here on practice. It is arguably 
the exemplar of community as a form of practice, that is, the concrete 
face- to- face exchanges or relationships in either temporary or perma-
nent settings. The experience of community is mostly realised when 
opportunities are devised, and individuals encouraged to mobilise col-
lectively, to resolve problems that affect them where they live. 

The sociological literature on community is replete with references 
to community in this context, something which has been picked up 
in the work of political communitarians.4 Such insights help to clarify 
what is usually regarded as a locality. A locality has several connota-
tions. Locality refers to places where people live, work, where there are 
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shops, businesses and schools, among other things. It draws attention 
to strong family or communal relations, and how these may contribute 
to wider societal harmony. Locality also brings attention to local politi-
cal power, which communitarian political theorists have emphasised to 
show how it can be channelled to determine redistributive policies and 
public investment.5 Local political power can contribute to corporate 
social responsibility, environmental responsibility, local community 
participation and internal democracy, among other things.6 Such impli-
cations of locality provide an indication of the potential that may be 
channelled to political organisation and decision- making. 

More importantly, and with certain exceptions, locality provides a 
neutral, value- free space and a more inclusive way of depicting commu-
nity, since it is defined by the physical environment, not ethnicity, tribe, 
religion or any other form of affiliation. The only thing that matters, 
as it were, is shared place. This point can be explained by returning to 
the narrative at the beginning of this chapter. What can be deduced 
particularly from looking at the composition of that community is the 
interlocking nature of identities and relationships between them. This 
is the strength that lies in local urban residential communities in met-
ropolitan cities that can encourage a change of thinking about the idea 
of community itself. Unlike rural communities, metropolitan commu-
nities are more often than not composed with richness and diversity, 
which is in turn superior to the more traditional ways of depicting the 
concept. More so, unlike residential metropolitan communities in the 
first world, which are segregated by class or opulence, communities in 
Africa, and particularly in Nigeria, as the narrative in the introduction 
has shown, are more integrated or mixed, and representative of almost 
every social background. This is obviously a generalisation about all 
Nigerian or African metropolitan communities, but the point is that the 
class composition of these communities is more fluid than elsewhere 
in the world. 

A further way of understanding the inclusiveness of the local resi-
dential metropolitan community is by paying attention to the tempo-
ral nature of its internal composition. They are communities that are 
constantly in the state of being constituted.7 It is possible to think of 
community, in this context, in asymptotic8 terms because it remains in 
a state of constant constitution. The identities or imaginary bounda-
ries that constitute community always remain fluid or more open, 
given that they can never fully be determined. Such communities will 
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constantly be open to those who are not currently members. This is 
the powerful analogy that one can draw from the local metropolitan 
community in the introduction: its membership is never fixed. Some 
members move out, whilst others move in. Some die, whilst others are 
born. Membership of this sort of community is never fully determined. 
The community draws on its sense of history, however minimal it 
might be, but it also looks to the future to define what it is. The process 
constituting community is never concluded. This is what defines its 
inclusiveness. 

Understanding the strengths of local neighbourhoods or communi-
ties in metropolitan cities, as also suggested in the introduction, should 
not in any way imply that they should take priority over rural commu-
nities. After all, bonds in residential areas are unlikely to be as robust 
as those of family, tribe or ethnicity. Rather, reference to metropolitan 
residential communities should be used to draw attention to the pos-
sibility of generating similar sorts of bonds, from the plurality and soli-
darity among strangers, even though they may not be as strong as the 
bonds in a village or rural area.

In celebrating the potential of metropolitan residential communities, 
one should not fail to acknowledge that they also have a dark side. Not 
all neighbours get along or should be expected to get along with each 
other. Just as it is possible to have good neighbours, it is also possible 
to have neighbours from hell. This should not be an impediment. Every 
relationship, even among close- knit families or loving couples, has its 
challenges and difficult moments. Such misunderstandings constitute a 
common aspect of co- existence with others, and they are by no means 
fatal, unless such challenges degenerate into outright belligerence. The 
second and third component of the theory of community proposed in 
this chapter is developed to anticipate such types of difficulties; thus it 
is important to understand those discussions as a possible remedy to 
potential problems of this nature.

6.2.2 Community as a Normative Ideal

Nothing in the discussions so far captures what, for me, is the most 
important thing about locality. Locality is prioritised in this chapter, 
not only because of the neutrality of the physical environment or 
neighbourhood or the kind of potential for politics it offers, but rather 
because of the quality of social relationships and values inhabiting such 
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places. What is being suggested is that there is more to the understand-
ing of community than just territory, locality or common residency. A 
locality can equally be understood as the epicentre of different relation-
ships, a place where common values, attachments and principles are 
cultivated. Common residency, in particular, is vital for the cultivation 
of values and relationships, in addition to forms of conduct, roles and 
duties. It is why it is arguably one of the most important aspects of 
everyday life. 

This point can be explained by revisiting Philip Selznick’s sociology 
of community, which was referred to in the Introduction to this book.9 
This can be deduced from his suggestion that even when we consider 
community as a description of our social or everyday experiences, it 
has an important normative dimension. His work importantly invites 
us to understand the correlation between descriptive and normative 
aspects of community. Part of the reason why he discusses the norma-
tive side of community is to dispense with the regular scepticism about 
the concept. He argues that sceptics never seem to stop highlighting 
the dark side of community and overlook that it is a ‘prima facie good 
thing’.10 It is an end in itself and not just a means. Its values are intrin-
sic, like culture, friendship, socialisation and family life. 

The idea of community presupposes moral values that can be nour-
ished and protected. This does not mean these presumptions cannot 
be rebutted, especially if a particular community is too narrow and 
exclusive. We must not forget that other concepts like friendship, 
family, law and culture also have dark sides. However, this does not 
mean that we abandon them when they deviate from their principles. 
Rather, we criticise and try to nurture them into inclusive concepts 
from our understanding of the general standards they represent. A 
normative theory of community must, therefore, be both affirmative 
and critical. On the one hand, it is affirmative when ‘it explores, identi-
fies and embraces the positive contributions of a particular community 
to human flourishing’.11 On the other, it is critical when ‘it asks of a 
particular community how far, in what ways and with what effects it 
deviates from a standard’.12 Such standards would always differ from 
community in question, but the objective will remain the same: that is, 
one of illuminating what a good community is, as well as constructing, 
and nurturing it when it fails. 

Following on from Selznick, it is important to pay attention not only 
to living experiences of people, but also to how a normative theory can 
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be built (to affirm, criticise and reconstruct it) from those experiences. 
We must seek to understand ways in which a community can contrib-
ute to human flourishing, and in what ways a particular community 
fails to meet these requirements. Selznick provides a list of variables 
that might help in this respect. They include historicity, identity, mutu-
ality, plurality, autonomy, participation and integration. A community 
will hardly have all these variables; some will have more than others. It 
always depends on the kind of community involved: that is, whether it 
is religious, ethnic, occupational, institutional or residential. 

Although Selznick’s variables may provide a useful guide to achiev-
ing this, they are not the only way of measuring the moral quality of 
communities. In this chapter, I return to the Southern African concept 
of Ubuntu,13 to offer an alternative means to illustrate how to measure 
the quality of relationships within communities. Ubuntu is used to 
analogise a particular way in which this can be achieved; it is not pro-
posed as a general moral theory for all communities. Nevertheless, 
from the concerns throughout this book, ubuntu is one way of drawing 
our attention to human suffering, given its predisposition to love, com-
passion and human interdependence. 

Ubuntu, as can be recalled from Chapter 1, has no agreed definition. 
Some have described it as humaneness,14 whilst to others, it is simply 
called group solidarity. Compassion, solidarity, reciprocity and dignity, 
or such other values that can be found in community constitute the 
ethical planks of ubuntu. As was also mentioned, ubuntu is more of a 
cosmopolitan philosophy, given that it is founded on values of shared 
humanity, particularly hospitality to strangers. It depicts universal 
human values that transcend boundaries of culture, ethnicity and 
religion. Similarly, territory or boundaries should not stand in the way 
of expressing or experiencing ubuntu. For the general purposes of the 
argument throughout this book, ubuntu may be helpful in illustrating 
ways in which people are connected to each other through common 
values of humanity, which can in turn be used to address common 
problems. It can encourage reciprocity, tolerance, co- operation and 
trust in society.

What is more, ubuntu, as was also mentioned, is about human inter-
dependence; it is a powerful illustration of the fact that individuals are 
incomplete without others. Without communion with family and com-
munity, individuals are meaningless. One’s community is the basis on 
which self- definition begins. Life is determined through communal 
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relationships and acts of belonging and togetherness. Ubuntu presup-
poses that social cohesion or harmony cannot be understood apart 
from the overlapping and interwoven relationships that we share 
with others. Ubuntu is another way of appreciating the discussions in 
Chapter 2 about what it means to say love is a form or source of com-
munity. Expressions of reciprocity, solidarity, co- operation and care 
that people show for each other make no sense without a concept of 
love as the founding principle. 

But in recognising the strength of ubuntu, one should not general-
ise its existence across Africa; it is certainly not something that exists 
within or between all communities. Nevertheless, the point in raising 
it is that this is something that can be encouraged through certain 
practices, customs and institutions, for instance, as through propos-
als below for Community Forums. More importantly, it can serve to 
measure the moral quality of any local African community when its 
ideals are found wanting. After all, it is common to find descriptions of 
African communities, local or national, overwhelmed by problems of 
exclusion, among other things, as those that lack ubuntu.

6.2.3 The Limit of Community

Discussions about the normative theory above can be used to assist, 
criticise and overcome one of the most problematic aspects of commu-
nity in African societies, among other societies. Some of these problems 
emerged as the consequence of defining community too exclusively, 
as the defining factor of all of one’s social relationships. Such views, 
with certain exceptions, have persisted in African philosophy, and can 
explain the failure in that body of work to recognise anything apart 
from ethnicity, tribe or religion as valid community. Although such 
views may be well intentioned, they invite negative perceptions about 
the idea of community. There is a tendency to understand community 
too rigidly, in the sense that its bonds of inclusion only translate into 
bonds of exclusion. 

Without attempting to be exhaustive, one good example of this 
mindset can be found in the work of Nigerian philosopher Ifeanyi 
Menkiti.15 He argues that John Mbiti’s famous description of African 
communal life –  ‘I am, because we are; and since we are, therefore I 
am’ – asserts the superiority of the community over the individual in 
metaphysical terms. In the strongest possible terms, he argues that 
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‘the reality of the communal world takes precedence over the reality of 
the individual’s life histories, whatever these may be’.16 In doing so, he 
seems to generalise, almost to a fault, about western academic tradi-
tions when he suggests that communalism is what makes the African 
individual distinct from her western counterpart. Perhaps what he 
means to say is that communalism makes the African different from the 
abstract ‘liberal’ individual. There are really few dividing lines between 
African communalism and western communitarian thought about this 
metaphysical standpoint. 

Menkiti’s views are open to contest, and they have been challenged 
by other African philosophers. For instance, the work of Ghanaian 
philosopher Kwame Gyekye17 has shown that the African is not as 
constrained by community than Menkiti seems to suggest. Menkiti 
exaggerates the normative status and power of community over the 
individual. The individual is constituted by other influences apart from 
her community. Furthermore, individual autonomy is not something 
earned from one’s duties to community; it is something that can be 
established in the theistic and non- theistic sense. 

Menkiti does not articulate a view about what the community is or 
what it ought to be, even though his views on the social composition 
of the individual seem to give some indication of what he means by the 
term. He is perhaps speaking about only a tribal or ethnic community 
in which individuals have no choice over their identity. From his views 
of the metaphysical composition of the individual, a person’s identity 
is almost exclusively defined by tribe or ethnicity, and, furthermore, 
by the performance of duties. In my opinion, what can be deduced 
as Menkiti’s view of community is very exclusive. It is not exclusive 
because he privileges primordial ideas of community. After all, it would 
be wrong to deny that these are the most important defining features 
of individuals in any given society. Rather, it is exclusive because it 
seems to suggest that ethnicity or tribe are the only constitutive sources 
of an individual’s identity as well as one’s social relationships. It fails 
to recognise that individuals have more than one source of communal 
identity, something that is formed by different interactions and rela-
tionships shared with others. Our ethnic, tribal and linguistic identities 
might be important, but they are not the only ways in which commu-
nity or our communal identity can be understood.

A direct consequence of exclusively defining community in terms of 
ethnic identity, and one that reinforces the problem above, is that it is 
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articulated in profoundly nostalgic terms. It is inspired by the appeal 
for the restoration of primordial values, identities or norms believed 
to have been lost either as a consequence of colonialism or capitalist 
modernity. Without reviving such values or practices, as is often argued, 
social change would seem impossible. It is not that there is a problem 
with primordial representations of community; the difficulty is rather 
that they are expressed in melancholic terms. This further contributes 
to a false depiction of the community itself: it is depicted as a place 
without conflict or disharmony. Attempts to assert traditional or cultural 
authenticity are an exaggeration of the potentials that lie within a com-
munity, especially its capacity to resolve the problems expected of it. The 
attempts to rediscover lost values of family, hard work or co- operation 
found in a traditional community not only exaggerate, but generalise 
that these values existed in all communities of the past. To describe 
this in the words of a critic of the African authenticity, ‘the traditionalist 
perspective paints the African world before colonialism as peaceful, co- 
operative, and fulfilling. Order, authority, and hierarchy, in this vision, 
created families and communities without discord, unhappiness, or 
alienation’.18 In short, this mindset fails to appreciate the hierarchies 
and divisions within or between nostalgic communities and families.

It is impossible to deny the values of history or tradition; these are, 
after all, values that make us who or what we are today. At the same 
time, we must not over- romanticise such aspects of history, and over-
look how this might contribute to a number of problems today. The 
grip of tribe and ethnicity, and the violence it often provokes in many 
parts of the world, not necessarily in Africa, partly arises from this 
type of mindset. The question then becomes, how can community be 
re- imagined in new ways that build on the strengths of the past, but 
at the same time, discard its weaknesses? How can community be 
re- imagined without necessarily denouncing aspects of its authentic-
ity, but also include other values, which have now become part of the 
reality in African societies? Moreover, how can community be defined 
in ways that unlock the grip of tribe, ethnicity or religion as the only 
source of one’s identity or social relationships?

6.2.4 Ubuntu as Cosmopolitanism

With its emphasis on human interdependence, ubuntu provides a 
useful philosophy to challenge such narrow perceptions of community. 
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To build on the arguments I outlined in Chapter 1, the real strength of 
ubuntu is not really its appeal to commonality as it is often understood, 
but rather its appeal to strangeness, among other things.19 The scope 
of obligations encouraged by ubuntu, for instance, extends beyond a 
person’s immediate community, whether this is ethnic, religious, local 
or political. There is a strong requirement to pay special attention to 
strangers under the ethic implied by ubuntu. In addition to that, the 
moral quality of relationships in a particular community can be meas-
ured according to the extent to which they pay attention to human vul-
nerability. Ubuntu encourages us to appreciate that all human beings, 
including the most powerful, are vulnerable. The moral compass of a 
community is measured according to its ability to accommodate both 
strangers and the vulnerable. 

Ubuntu is, for instance, comparable to certain versions of non- African 
ethics in this respect, and it explains why hospitality is also one of the 
most revered values in Africa.20 It bears similarities with Kant’s idea 
of hospitality, even though their similarities or differences are yet to 
be explored in much detail. There might be an advantage in exploring 
this argument along the lines of ubuntu, since the requirement for hos-
pitality is not dependent on the membership of a particular territory. 
Indeed, it can be argued that ubuntu, as with other neglected African 
ideas in mainstream intellectual discourse, can provide alternative ways 
to explore these and other problems.

Ubuntu has a lot in common with the idea of cosmopolitanism, an 
ethic that places humanity at the core of all obligations, something 
that is demanded irrespective of geographical boundaries. Indeed, 
rights- based cosmopolitan arguments cannot sufficiently account for 
the rights of aliens or immigrants, since the enjoyment of any human 
right, in tangible terms, is tied to membership of a political community. 
Although it is usually claimed that a person’s human right is not tied to 
his or her membership of a particular political community, the reality 
in practice is that it is. Ubuntu is not subdued by territory and offers a 
better explanation than typical human rights arguments of why we are 
obligated to treat each human being with dignity and respect. It may 
not be a coincidence that post- apartheid South Africa is one of the few 
places where economic and social rights apply to non- citizens. In my 
opinion, the assimilation of ubuntu into the South African legal nomen-
clature provides a better explanation for this than appeals to the univer-
sal application of human rights. Having said that, my objective here, as 
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throughout this book, is not to show the differences or advantages that 
ubuntu or other forms of African thought might have over key ideas in 
western scholarship, but rather to show how they can mutually rein-
force each other.

In the light of the above, one interesting version of cosmopolitan-
ism, which, like ubuntu, emphasises the commonness of humanity 
(although the former departs from latter in showing how we might 
overcome the exclusivity of single- based communal identity affili-
ations), can be explained through Amartya Sen’s book Identity and 
Violence: The Illusion of Destiny.21 Indeed, a single- based communal 
identity can be described as a significant weakness of ubuntu, which 
can not only be appreciated, but also alleviated by developing it further 
from Sen in this context. Sen is animated by identity- related violence, 
which, he suggests, emerges from the tendency to depict identity in 
singular terms. This has been, and continues to be, the source of many 
conflicts across the world today, including the September and post- 
September 9/11 conflicts.22 The pursuit of single- based identities, Sen 
concludes, can be used to fuel violence and to kill without regret. 

Sen’s central thesis is quite rational. Individuals are not defined 
by single relationships but by shared relationships, which are indeed 
constitutive of the different ways our identities are formed. He explains 
what he means as follows: ‘a Hutu laborer from Kigali may be pres-
sured to see himself only as a Hutu and incited to kill Tutsis . . . he is 
not only a Hutu, but also a Kigalian, a Rwandan, an African, a laborer 
and a human being’.23 The point is that individuals have more than 
one identity, which extends beyond culture, religion or nationality. 
To put this argument into the perspective of community, we are all 
certainly members of more than one community. Our (communal) 
identity sometimes overlaps across locality, nationality, class, gender, 
race, ancestry and language, among other things. The remedy, follow-
ing Sen’s logic, is to maximise (and not diminish) the plurality of our 
identities. The power of overlapping identity is that it reinforces what 
we share in common, that is, our common humanity. 

But the difficult question is, how can or should our multiple identi-
ties be maximised? Sen seems to think that this can be done by choice, 
even though he acknowledges that such choices are difficult to make. 
Besides (and this is a point that Sen agrees with but does not resolve), 
it might be easier to choose or reject certain identities, but what is more 
difficult to reject is identities ascribed on us by others. He does not 
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adequately address this question or why certain identities take priority 
over others, or even how conflicts between identities can be resolved. 
These are generally very difficult questions. Nevertheless, some of 
Sen’s suggestions above about encouraging people to understand dif-
ferent ways in which they are connected to each other are a helpful way 
out of such problems. Sen believes in the power of critical reasoning in 
exploring this possibility and reducing some of these problems. 

In contrast, Sen rejects communitarian theories that suggest that 
identity is something predetermined by a fact of nature, and that, as 
such, it is not open to critical reasoning.24 I agree with Sen that received 
identities, customs, traditions and practices should always be subjected 
to critical scrutiny. They are not in any way unquestionable. Reasoned 
questioning is the only way we can explain changes in abhorrent con-
servative practices today. We should never leave such things unques-
tioned, otherwise we would succumb to unacceptable conservatism. 

It is not difficult to see the value of such ideas. They undoubtedly 
help address the tendency of community to be understood exclusively 
in ethnic, tribal or religious terms. More importantly, by understand-
ing that we belong to multiple communities, we may understand how 
we connect with others in other ways, and in ways that bring out the 
shared nature of our humanity. This is one of the more interesting 
points that comes out of Sen’s work above. Just like ubuntu, Sen’s thesis 
is really about human interdependence; it is about how individuals are 
all connected to each other in multiple dimensions. 

Giorgio Agamben’s work on The Coming Community25 achieves the 
emphasis on the commonness of humanity in exactly the opposite way 
from ubuntu and also the work of Sen by negating altogether any con-
dition of belonging to community. Again, I am not concerned with the 
differences between these approaches, but rather with how they arrive 
at the same conclusion. It is also important to begin by noting that 
Agamben looks at the difficulties with community from a metaphysical 
perspective. He offers a vision of community that can transcend either 
identity or universality as a criterion of belonging. Agamben takes as 
his starting point the limitations of community, and attempts to re- 
imagine it in a way that would enable it to exist without exclusion. 
In a rather dense and complex formulation, he suggests that this can 
be achieved if conventional standards of belonging or singularity are 
re- conceptualised by an understanding of what he calls ‘the whatever 
being’:
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The whatever in question relates to singularity not in its indif-
ference to a common property (to a concept, of example: being 
red, being French, being Muslim), but only in its being such as 
it is. Singularity is thus freed from the false dilemma that obliges 
knowledge to choose between the ineffability of the individual 
and the intelligibility of the universal.26

The Coming Community is not constituted of individualism or universal-
ism such that it excludes others from it. Rather, The Coming Community 
understands and represents the multiple or horizontal relationships 
that exist in society. It opens up the community to more inclusive 
and fluid interpretations. This rests on understanding the concept of 
singularity, which is not attached to any condition of belonging, be 
it biological, social, class, tribe, race, or ethnic. Rather, it should be 
defined on its own terms, or for want of a better description, this sin-
gularity is not representable. The point is that there really are no words 
that can describe this community: the condition of belonging can only 
be represented by itself.27 Love is a good example of the condition of 
belonging in The Coming Community. It is ‘never directed toward this 
or that property of the loved one (being blond, being small, being 
tender, being lame), but neither does it neglect the properties in favour 
of an insipid generality (universal love)’.28 Thinking of community can 
certainly benefit from the above. It illustrates how new communities 
might be constituted without prior conditions of belonging: that is, 
without rules, duties or identities. 

In doing so, Agamben’s concept of singularity calls into question the 
dominant way of understanding solidarity, once the unique way it offers 
to mobilise or constitute community is properly appreciated. Solidarity, 
in this context, is built through undifferentiated singularities, which 
are reconciled by belonging rather than the ‘conditions of belonging 
itself’.29 It is built across different categories by creating diverse rela-
tionships of being with others. Unfortunately, Agamben’s views above 
may seem too abstract to be useful, apart from being extremely difficult 
to propose in practical terms. Even Agamben, as noted above, recog-
nises that no language can adequately depict The Coming Community. 
At least, one can argue that this is a theory or philosophy of commu-
nity that can attract practice to it. After all, the right practical solutions 
cannot be made available without a background philosophy. Besides, 
such questions are equally about a change of mindset as they are 
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about the legal and institutional frameworks that can attract practice 
to them. Whilst it is true that framing the right kind of law or design-
ing the right institution might be an important way of achieving such 
goals, it is also contingent upon getting the philosophy right from the  
outset. 

Unfortunately, these sorts of views have not been emphasised 
enough in African or Nigerian thoughts or practices of community. 
Dominant interpretations of ubuntu have failed to acknowledge that 
individuals are not only shaped by ethnic communal identities, but 
rather by a range of other communities. This is the reason why the 
arguments in this section are even more important for the Nigerian 
context. Irrespective of how hard this might be, it is what we ought to 
strive to achieve. Given that the following conditions might not exist 
in all communities, the question from the point of view of this book 
is how it can be encouraged, and, furthermore, how communities can 
strive for co- operative solutions in the face of differences that may often 
contradict each other? After all, it is possible to understand that fun-
damental differences within a community can raise practical difficulties 
for collective organisation or participation. Any proposal for collec-
tive decision- making in diverse or multi- ethnic societies like Nigeria 
can only be achieved through dialogue. There must be an attempt for 
shared understanding, not only of what divides, but also of what unites 
members in community. It is only then that communities can under-
stand what is shared in common. What is shared in common does not 
necessarily have to be common values: it could also include common 
problems. 

Ordinarily, it should not really matter whether individuals have 
irreconcilable differences; all that should matter is that they share a 
given locality, and that there are common problems within it that affect 
everyone. It is possible to argue that the very processes of dealing with 
common problems may themselves motivate better understanding 
of the degree of interdependence that exists within community. This 
is arguably the most important moral from our narrative about the 
Nigerian community’s attempts to reduce crime. Even if the attempt 
was short- lived, their common problems inspired discussions and a 
search for collective solutions that would improve their security in ways 
that benefited all. In this sense, the proposals that follow must be seen 
as part of the process of encouraging new thinking about community. 
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6.3 SPACES foR PARTiCiPATion

The second component of the theory of community entails offering 
a specific vision of how individuals can take part in community. It 
is based upon the understanding that participation is dependent on 
certain local practices and institutions. This component is mindful of 
the fact that community participation is something that might emerge 
spontaneously, but it also has to be engineered by conscious design. 
Not all communities are as unique as the Nigerian community at the 
beginning, which seemed to create the atmosphere for participation. 
Even so, the narrative about the Nigerian community does raise impor-
tant questions about how to sustain such engagements whenever they 
emerge spontaneously, given that participation, there, was short- lived. 

Whatever the case may be, participation depends upon the ability to 
create the right social and institutional environment where individuals 
can become more accustomed to dealing with matters concerning their 
continued existence (including their collective needs, norms and insti-
tutions) or other things that are significant in their lives. A component 
is required to encourage suitable social arrangements that allow values 
and solidarities in community to thrive. This entails institutionalising 
processes where values of kinship, solidarity, co- operation, reciproc-
ity, trust, love and empathy can be strengthened. Institutionalisation 
(used more loosely than formalisation) is a way of building stronger 
bonds of belonging, since it can create the environment for relation-
ships outside the family structure, and, more importantly, it can create 
a different type of relationship to those that exist through the state 
or the market. Much of the literature on institutional design is quite 
helpful. It elaborates on the importance of institutions in shaping the 
capacity of agents to acquire different behavioural habits and disposi-
tions.30 Without pursuing the language of institutional design too far, 
the point is that there is really no reason why the community cannot 
be understood as an institution that orients the behavioural capacity of 
individuals within it. Institutionalisation participation, so defined, can 
have an impact that extends beyond simply the quality of relationships 
between members within a given community. It may have an effect on 
increasing the normative content of democracy by localising it and pro-
moting ideals of participation, equality and empowerment or, in this 
case, human rights. More importantly (and this point will be pursued 
later), community participation is one way of contesting the narrow 
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domain of politics, which is often restricted to political parties or formal 
public institutions. 

The issues outlined above call into question the standard relation-
ship between community and state. The discussions presented so far 
can so easily be misconstrued as an argument for community as an 
exclusive or autonomous alternative which will not be impacted upon 
by state or market institutions. This is partly correct, in the sense that 
community does not necessarily have to be articulated in opposition 
to the state. The aim of the proposals here, is really to challenge the 
autonomy of the state over the authorship and production of human 
rights.31 The strength of the argument is perhaps its weakness: com-
munity must rely upon the state (regional or local governments) to 
devolve its powers onto it. This may entail several things, including 
the need to devise policies and programmes that enable communities 
to participate in determining their own affairs. These would vary as 
between budgetary allocations, training and recruitment of community 
workers, and most importantly, they would entail the creation of what 
might be called ‘Community Forums’ within neighbourhoods through 
which decisions over the provisioning of certain human rights could 
be subjected to democratic scrutiny. Overall, much depends upon the 
willingness of communities themselves to want to or demand to take 
charge of their own affairs. In the end, this is not something that can 
be imposed from above, since it is irreducibly of a voluntary nature. 
Given that this is an important component of this book, what follows is 
a more elaborate explanation.

6.3.1 Community Forums

It is important to note from the outset that the use of the term 
Community Forums is slightly different from how it is used in an article 
that I co- authored with Maksymilian Del Mar.32 There ‘Community 
Forum schemes’ were proposed to create a critical space for reflection 
on the limitations of our normative languages or institutions in seeing 
and responding to different forms of suffering and vulnerability. They 
were conceived as a space through which ‘the particularities of suffer-
ing and vulnerability within a specific community can be recognised 
and communicated in a multiplicity of ways’.33 As such, schemes were 
proposed as a main resource for policy- making in relation to different 
problems, including those regarding public goods and services in dif-
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ferent communities. Community Forum schemes were to be composed 
of representatives from local communities, government and interna-
tional economic institutions, as well as local and external persons with 
scholarly and artistic specialisation. That aspect of the proposal was an 
attempt to give a more comprehensive depiction of various forms of 
suffering and vulnerability, especially through media and other forms 
of representation. It was an attempt to move away from dominant 
modes of representations in statistics, economics or politics. This is 
consistent with the central theme of incompleteness promoted in that 
article. 

In general terms, the article sought to provide a general theory to 
enable the assessment and improvement of the moral quality of work 
of international economic institutions by rejecting the compartmentali-
sation of behavioural values: that is, activities that either appeal to rules, 
or forms of institutional design. The article called for a more integrated 
approach where normative resources that appeal to different behav-
ioural capacities can be reconciled into a balance between rules and 
institutional design. There was also a third element, one that focused 
upon the application of the theory. It aimed at encouraging the ability 
of international economic agents to come to terms with the limitations 
of their ways of seeing and acting. There, Community Forum schemes 
were proposed to fulfil this aspect of that theory. It was conceived (with 
the work of international economic institutions in mind) to create a 
space to encourage a variety of ways for actors within those institutions 
to see and react to problems. 

Without deviating too far from the original proposals, Community 
Forums, here, are framed quite differently, even though certain aspects 
of the initial proposal are retained. The first is the normative function 
of the Community Forum. It is indeed necessary to retain its function 
as a site for rehabilitation. It is a personal yet collective space, where 
individuals face up to the limitations of their ways of seeing and acting. 
In this case, it can be used to encourage critical reflection on common 
problems, especially in ways that appeal to the understanding of 
common values and differences. 

Participation of the kind proposed cannot succeed outside an atmos-
phere of love, empathy, friendship, co- operation, mutual understand-
ing, and most importantly, a space where the limitations of recognising 
and responding can be understood collectively.34 And it is not dif-
ficult to see how some of the insights from Simone Weil’s concept of 
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attention, discussed in previous chapters, are one way of achieving this. 
Community Forum schemes can serve other purposes, for instance, 
encouraging social activities, to help strengthen relationships, in addi-
tion to their primary reflective or deliberative function. They can serve 
as a way of building civic and other forms of friendships. As mentioned 
in Chapter 1, Community Forums can provide a platform for discus-
sions around competing values, particularly how tensions between the 
need to maintain individual and collective autonomy, among other 
values, can be reduced. In terms of their composition, this should be 
determined by the community in question, which might choose to 
include representatives of state, local government councils, and whoso-
ever the community might deem necessary to participate. Most impor-
tantly, it must be open to all residents of that community. 

The second aspect of Community Forums that is retained from their 
original form is the policy- making component, that is, Community 
Forums should be understood as a source for decision- making con-
cerning problems of access to water, electricity, education or health-
care. Community Forums, in this context, take a view from below as 
their point of departure. They are interested in maximising the quality 
of interactions and the agency of community to instigate social change. 
They are in this respect ultimately interested in creating opportuni-
ties for self- determination and self- governance. It is acknowledged 
that the capacity for self- governance would vary from community to 
community: some communities would obviously have more decision- 
making capabilities than others. This does not make the proposal less 
appealing; it just means that poorly organised communities need to 
be encouraged in ways that can help them fulfil their potential. This 
could also be achieved by retaining aspects of the previous proposals 
for the role of the state: scholarly (and indeed artistic) experts, in this 
case. The role of the latter would primarily be focused on facilitating 
dialogues, and nurturing the environment for collective decision- 
making. Community Forums, as such, will ultimately form the main 
institutional framework for organising participation within neighbour-
hoods as well as for building solidarity around common problems, and 
democratic decision- making. 

One should be clear that as appealing as this proposal may seem, it 
is a bit over- romantic. It is true that it is plausible to understand com-
munity as a catalyst for change through processes of critical reflection, 
solidarity and collective action. It is no doubt logical to understand 
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the importance of neutral spaces where individuals can make connec-
tions through aggregate personal experiences in trying to deal with the 
problems that affect the life within their community. They clearly need 
an atmosphere of patience, communication and shared understand-
ing of collective problems. There will always be differences in how 
these problems are understood given the diversity of culture, history 
and social status that may make up a specific community. It is quite 
possible to speculate that communities may be united around a par-
ticular problem, but it is also possible that they would be disunited by 
attempts to find solutions. It is very imaginable that the richer or more 
privileged classes would not be opposed to solutions like privatisation. 
At the risk of further speculation, this is a proposal that the poor might 
reject. The emphasis on what is shared (whether values or problems) 
can also serve as a pre- condition for conflict. We must not forget that, 
even in the most egalitarian of communities, exclusion, discrimina-
tion, unreasoned decision- making, conflict and disagreement always 
persist. The recent controversies surrounding the town- hall debates 
over healthcare reform in the United States are clear indications of the 
kind of difficulties that can be predicted. It begs the following question 
for current purposes: how can possible differences be defended in the 
processes of participation without necessarily destroying the harmony 
in community? 

Courts or the judiciary can significantly contribute in this respect, 
even though the purpose of this book is not to develop, in much detail, 
their responsibility. However, an indication of what courts can facilitate 
in this respect is participation and the resolution of disputes that may 
arise as a result. An example of what is being suggested can be found 
in Charles Sabel and William Simon’s seminal article on the emergence 
of a new type of public action litigation in the United States, a result 
of the shift from centralised to dispersed forms of governance. Sabel 
and Simon describe the emergence of new forms of democratic experi-
mentation made possible by Roberto Unger’s idea of destabilisation 
rights. Destabilisation rights in turn refer to ‘a right to disentrench or 
unsettle public institutions when, first, it is failing to satisfy minimum 
standards of adequate performance and, second’35 [institutions that 
are] ‘substantially immune from conventional political mechanisms of 
correction’.36 It simply refers to rights that allow courts to encourage 
collaboration between failing public institutions and members of the 
public affected by their services. Courts can play a similar role vis- à- vis 
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potential problems in Community Forums. Nevertheless, the primary 
responsibility rests on communities to overcome the problems that 
participation might raise through their own internally created dispute 
resolution mechanisms. Having said that, some of these problems can 
be anticipated by a theory of deliberation as the third and final compo-
nent of the theory of community. It is this that I turn to next. 

6.4 dEliBERATiVE THEoRy of inCoMPlETEnESS

The aim of this section is to offer a deliberative theory suitable for 
participation within Community Forums. It is argued that participa-
tion within Community Forums can only be sustained through what 
is called a deliberative theory of incompleteness. It is a theory that 
embraces a range of deliberative traditions rather than a single one. 
The theory takes the standard deliberative democratic model as a start-
ing point, but also accommodates criticisms of it, including alternatives 
proposed by radical democratic theories. What it means is that no 
single theory of deliberation is privileged in the context of Community 
Forums. First, it recognises the importance of dialogue, as with 
Habermas’s communicative theory, but it does so without placing too 
much emphasis on consensus. Second, it recognises the importance 
of pluralism and reality of disagreement, but also does not fall into the 
trap of over- emphasising disagreement, as this may have an effect on 
provoking the worst of outcomes in the most divided communities. The 
value of incompleteness can only be appreciated outside the context of 
a discussion of the strengths and limitations of the consensual model 
of deliberative democracy, and indeed, the radical alternative discussed 
below. 

6.4.1 The Primacy of Dialogue

The importance of deliberation automatically calls the prevailing con-
ception of democracy into question. Deliberative theories of democracy 
have arisen out of the impoverished nature of the dominant aggregate 
model of democracy. They are framed to respond to the limitations 
of the aggregate model, which is primarily concerned with the col-
lation of voter preferences and the election of leaders. This is indeed 
the dominant model of democracy across the world, which is simply a 
process of competition by political parties and candidates to offer their 
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platforms and attempt to satisfy the greatest amount of preferences. 
The aggregate model of democracy restricts political participation only 
to elections, representation and political parties. Democracy as such is 
understood instrumentally, as a system of procedures with very little 
normative content. 

There are many other problems with the aggregate model, which 
cannot possibly be discussed within this chapter, except to say that 
some of these problems are clearly visible in the context of Nigeria 
today.37 For instance, being a plural society, competition over the 
control of the state has only reinforced the weakness of elections and 
representation as a means of aggregating preferences and differences.38 
This is indeed one explanation for the electoral- related violence within 
the country, which has often taken religious and ethnic dimensions. 
Quite surprisingly, commentaries on the democratic deficit in Nigeria39 
have failed to make these connections, and neither have they seen the 
need to engender more inclusive democratic models apart from ques-
tions of electoral reform.40 Electoral democracy (as prioritised by the 
aggregate model) is an insufficient way of responding to these prob-
lems; instead, what it seems to encourage is deep discord. Democracy 
becomes the competition for the control of the state at different levels, 
most often by the competing ethnic identities, vulnerable to capture by 
dominant elites. This is very often achieved by the manipulation of the 
electoral system. Seen this way, there are perhaps wider implications 
of deliberative democratic theories than their relevance to Community 
Forums; they, without doubt, can enrich the practice of democracy 
within the country. 

It is impossible to pursue in detail how this might be achieved, except 
to say that deliberative theories of democracy provide a useful way of 
responding to the superficial nature of aggregate models of democracy, 
given the primacy of elections as the most important form of democratic 
expression. The starting point for most deliberative theories is that all 
political decisions within a body politic must be reached through pro-
cesses of dialogue among free and equal citizens.41 Theories of deliber-
ative democracy are interested in creating various forums for dialogue 
from which decisions of a public nature can be influenced. Deliberative 
democracy is not particularly concerned about the conduct of elections 
or even plebiscites. 

The core of a successful democracy for deliberative theorists is the 
removal of structures that impede authentic dialogue, and to foster 
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agreement between parties. There is an underlying emphasis on 
finding agreement, the probability of which lies in creating incentives 
and ensuring the commitment of groups to sustained dialogue. The 
main presupposition is that, in deliberation, parties in conflict propose 
their respective positions and solutions to collective problems by offer-
ing reasons for them. The reasons put forward by individuals are then 
criticised, as they also criticise proposals and the reasons of others. 
Deliberative democracy encourages participants to be concerned for 
the interests of others, just as they are concerned for their own inter-
ests. The only condition attached is that such interests must ultimately 
be compatible with the interests of justice. 

Deliberative theories of democracy aim to reduce the influence of 
power in political decision- making. They posit that the outcomes of 
deliberations should be reached by reasoned argument, without threats 
or the use of force. Deliberative democracy is considered as a superior 
way of dealing with the most difficult political questions, such as those 
that concern groups and identities with deep differences. It is a more 
plausible way of reducing, if not, eliminating the aggressive instru-
mental nature of partisan politics. Theories of deliberative democracy 
presuppose that dialogue can only function with the right type of 
institutions. And this would reduce the possibility for domination of 
individuals by other individuals or groups. 

Dialogue is, for instance, the primary objective of Jürgen Habermas’s42 
procedural theory of democracy which, amongst other things, attempts 
to provide a framework for unhindered channels of communication in 
what he calls the public sphere. Habermas’s theory builds on his initial 
ideas about the bourgeois public sphere in the European eighteenth 
century, which he described as a space for a whole range of debates 
over diverse public issues. The public sphere comprised a whole range 
of spaces of a public nature, including salons, literary societies and 
cafes, or it included the formulation of public opinion through the 
media.43 The public sphere is an open space for informed public discus-
sion over issues that benefit everyone in society. Individuals achieve 
this by engaging in rational argument over such public issues. The only 
condition for achieving success is that they leave out their vested or 
personal interests or preferences. The public sphere is conceived as a 
non- coercive, secular and rational arena. It is described as a space that 
accommodates everyone who participates without limiting their input 
on themes, questions, time, resources, or the actual content of the 
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discussions. It recognises the value of individual rights to ensure the 
protection of citizens from others, and the state.

All permutations about the public sphere can be found in Habermas’s 
more recent focus on deliberative democracy, a theory depicted as the 
rules or procedures to help reduce the possibilities for disagreement in 
the process of public decision- making. What he calls democratic will- 
formation is dependent on public conversation according to certain 
procedures and reasoned argument. Public deliberation is only guar-
anteed through fair procedures, which in turn facilitate ‘ideal speech 
situations’,44 that is, inclusive, non- coercive and open deliberative pro-
cedures. The agenda and participants should not be restricted by any 
rules that impede the deliberation. All that matters is that individuals 
initiate an agenda or show that they are affected by the subject- matter 
of deliberation. Habermas does concede that procedures may not 
always sufficiently accommodate all interests or always encourage 
agreement. Nevertheless, the ultimate goal is to devise procedures that 
are acceptable to all, and this in many ways depends on their moral 
impartiality. Consensus emerges only when the procedure is neutral 
about competing moral views. The processes of deliberation, as such, 
ensure conditions for ideal discourse. Dialogues must be open for equal 
participants to be effective. This depends on consensus- building as a 
means of ensuring that all interests are taken into consideration. These 
procedures must be constitutionalised in order to give them legitimacy, 
apart from providing criteria for rich democratic politics. The ultimate 
goal is to increase the area of influence of the public sphere and to 
ensure the accountability of administrative or bureaucratic entities. 
Rationality is important in deliberations, which must in themselves be 
communicative through arguments and counter- arguments. Decision- 
making must be based on consensus, which can only be transformed 
by the strength of better arguments. Whatever the case may be, all 
decisions must be reached through reasoned argument. 

It is not difficult to see the ideas above about deliberation might be 
a potentially useful resource for decision- making within various com-
munities and their respective Community Forums. What it entails is 
repeating some of the practices of deliberation within such Community 
Forums. The only qualification, however, is that the proposals for delib-
eration here are quite modest. They are not (like most deliberative the-
ories) concerned with participating in wider political decision- making 
processes of the state. Nor are they concerned with deliberating in 
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decision- making processes of market institutions. The concerns here 
depart from the standard deliberative democratic theories, which 
are framed with institutions of the state (such as legislatures, courts, 
public enquiries, committees, and administrative tribunals) in mind. 
The concern for deliberative theories has rarely been about participa-
tion beyond those spheres, except in the case of formal consultation 
exercises. Even in such situations, the goal of deliberation is really to 
influence rather than directly take control of governance.45 This is quite 
different from what Community Forums seek to achieve; the aim here 
is to take part in governance. 

Deliberative theories of democracy are relied upon here to under-
stand how individuals in community can actually participate. And 
this makes them very relevant for the work of Community Forums. 
Habermas’s work, in particular, achieves this by importantly recognis-
ing the communicative power of civil society, even though it does not 
seek to give real control or ownership over processes of actual govern-
ance. His more recent theories are succinct in this respect, given that 
they are reformulated in light of criticisms of the public sphere for its 
narrow base for participation. After all, the public sphere in its original 
form is conceived as a single arena comprised of educated middle- class 
gentlemen with the gift of eloquence or rational argument. Nancy 
Frazer’s formulation of subaltern counterpublics or multiple arenas has 
been particularly helpful in increasing the scope of participation, espe-
cially for subordinated groups whose status naturally excludes them 
from the public sphere. 

But even if the public sphere has benefited from such reformula-
tions, which now allow it to include excluded groups, it does not seem 
to adequately respond to further problems and limitations with the 
deliberative model of democracy. This is mainly the inability to deal 
with deep disagreement and difference within such spaces, not least 
in fragmented societies. After all, formulating alternative sites for mar-
ginalised groups to inscribe their own imaginations into politics (like 
Frazer’s subaltern counterpublics) does not go far enough to question the 
exclusion unique within those contexts. Problems of exclusion can be 
anticipated even with subaltern counterpublics, quite apart from ques-
tions of disagreement and conflict. The point is that there is a further 
need to understand how conflicts and disagreements can be addressed 
within those contexts.
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6.4.2 Beyond Consensus: Agonistic Pluralism?

Whilst there may be little need to justify the strengths of the communi-
cative deliberative theory, it, however, also has limitations, which need 
to be understood to make deliberation a useful tool for Community 
Forums. Iris Marion Young and Chantal Mouffe, from similar stand-
points, offer and propose an alternative version of deliberation, the 
emphasis of which is not reasoned argument or agreement. Apart from 
deliberation assuming the common good, what is arguably Young’s 
most important difficulty with the model is its form of political com-
munication.46 It gives priority to a chain of reasoned argument, a type 
of language, which begins from a premise and leads to a logical con-
clusion, apart from the types of speech permitted.47 The attack is on 
the elitist nature of deliberative theories. They disguise certain expres-
sions, which do not readily fit into those accepted categories or modes 
of expression. Formulating general rules or practices for deliberation 
cannot prevent certain problems that do not find expression in the 
language already agreed upon. The norms of articulation are typical 
of the forms of expression common among ‘highly educated people’.48 
It is often the case that written, formal, general or circuitous speeches 
take precedence over other modes of expression.49 This is perhaps 
because the norms of expressiveness are culturally specific. They suit 
socially privileged individuals who usually tend to have better quali-
ties of expression. Because of this, deliberative processes are not open 
to everyone in equal terms as may seem at first glance. Though public 
speaking may be difficult, everyone should, nonetheless, be encour-
aged to participate, rather than be discouraged from doing so, even if 
they fail to express themselves according to ‘culturally specific norms of 
tone, grammar and diction’.50

Chantal Mouffe, agreeing with much of this criticism, however, 
focuses on the emphasis on prior agreement or consensus as a starting 
point for deliberation. For Mouffe, deliberative democrats seem too 
fixated on the question of consensus and rational agreement, thereby 
ignoring the conflicting nature of politics itself. Mouffe offers as an 
alternative a theory of politics that is based upon the inevitability of dis-
agreement. Democratic politics should aim to maximise opportunities 
for disagreements to be expressed. The grievance is that the emphasis 
on agreement only succeeds in disavowing the value pluralism that 
exists within society. The argument for deliberative democracy is that 
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consensus can be reached only if certain vested interests are secluded 
from the forums of dialogue. Disagreement is the key to understanding 
the essence of this model. According to Mouffe, 

we have a shared adhesion to the ethico- political principles of 
liberal democracy: liberty and equality. We disagree, however, 
about the meaning of liberal principles, and such disagreement 
cannot be resolved through deliberation and rational discussion.51

What this means is that deliberation should not entail either tacit 
approval or the rejection of opposing views. Rather, it should entail 
recognising alternative views as legitimate, and those who hold them 
as adversaries. Accepting the position of an adversary is itself seen as a 
process of the transformation of political identity. Whilst compromises 
in positions are part and parcel of politics, decisions can only be consid-
ered as temporary settlements. However, Mouffe does not in any way 
suggest that parties would never reach agreement, rather she empha-
sises the temporary nature of agreements. Disagreements or conflicts 
do not impede democracy, but the only problem is when such disagree-
ments manifest in antagonistic terms. The aim of democratic politics 
according to Mouffe should be to transform antagonism into agonism, 
or to transform enemies into adversaries. Agonistic politics seeks to 
create an environment for agonistic confrontation between adversaries, 
and not antagonistic confrontations. This is what democratic politics 
should be concerned about: it should provide a framework where dif-
ferences are expressed. This is a plausible way of deliberating, even if 
this is not entirely the objective of her theory. Mouffe is saying that 
agonistic confrontations are symptomatic of a good democracy, and to 
say this is not a contradiction in terms.

Quite a similar approach is offered by James Tully, who proposes a 
brand of constitutional democratic participation based on the irreduc-
ibility of differences.52 Tully is concerned about the legitimacy of consti-
tutional practices in the light of principles of constitutional democracy. 
Accordingly, a constitutional democracy is legitimate if it upholds 
certain principles, one of which is the practice of agonistic delibera-
tion. This is because the exercise of democratic freedom implies that 
citizens ought to participate according to the same rules, principles and 
procedures in democratic- constitutional institutions or various policy- 
related activities. In highlighting the importance of participation, Tully 
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fleshes out a brand of agnostic politics, which ought to serve as a pre-
condition for democratic legitimacy. Here agreements are seen as tem-
poral settlements, which are always open to negotiation, given that no 
final agreement can ever be reached. Agonistic dialogues according to 
Tully should be modelled on a framework that recognises the irreduc-
ibility of disagreement. Disagreements are irreducible because there is 
no final consensus on the subject- matter of deliberation, including the 
principles or procedures that regulate such processes.

6.4.3 Incompleteness as Ideal

It is not difficult to see how the discussions above can be integrated 
into the proposals for Community Forums. The deliberative theory 
of incompleteness would place emphasis on processes of negotia-
tion, bargaining and compromise, processes in which positions can be 
altered with the benefit of hindsight. Participants in dialogues must 
be encouraged to regard all agreements as tentative. It is important to 
understand that there is a premium placed on deliberation, as much 
as there is some recognition of the irreducibility of disagreement. 
Nevertheless, there is a much wider significance to such processes of 
agonistic deliberation: they seem to offer more scope for inclusion. 
Everyone is allowed to participate, so the rules of participation are open 
to question. This is not surprising, given that agonism generally works 
within a framework of pluralism, one that recognises the diversities 
with the same degree of equivalence.

In spite of the obvious strengths of agonism, one should not be 
too quick to accept them, without at least subjecting them to critical 
scrutiny. The major limitation, in my opinion, is that much of Mouffe’s 
criticisms do not lead to a plausible alternative to follow. At least, 
the consensus model (unlike Mouffe’s) implies that decisions can be 
reached. Agonism, on the other hand, seems only to point to the need 
for decisions to be subjected to further contestation. It seems certain 
that even if differences are recognised, a further approach is needed, 
which allows decision- making in the face of such diverse identities. 
These definitely cannot be resolved simply by acknowledging the 
primacy of difference; it needs something more than that. The recogni-
tion of differences on its own is not sufficient to orient ethically the kind 
of decision- making proposed. Besides, the temporal nature of agree-
ments may lead to a framework of instability, given that positions can 
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easily be altered by deliberating parties. Outside any rules that prevent 
this from happening, agonistic politics will always be vulnerable to 
unpredictability. 

Moreover, agonism seems to place a lot of expectations on the part 
of participants that it can actually guarantee. This is because it seems 
to rely heavily on the good faith of participants. It is true that any kind 
of democracy cannot function without parties willingly conceding their 
incompatible positions. However, it is not clear how all groups will 
recognise such differences or act with honesty or integrity. Mouffe’s 
position seems to invite a pluralism that can so easily slide into antago-
nism, which is what she is trying to prevent. It expects that participants 
will act democratically, without actually explaining why they might do 
so. For instance, why would a historically dominant ethnic or religious 
group concede its position to a less dominant group? 

A more fundamental difficulty here stems from arguments made in 
the first component of the theory of community: that is, the point about 
recognising the multiplicity of identities. Even though Mouffe defends 
a type of politics that would not lead to the clash of identities, it is not 
clear how the clash of political positions would not end up being a clash 
of identities. Democratic politics, after all, is often about the identity 
of participants. This is often the case in the kind of pluralistic societies 
that she imagines in her theory. The point is once the importance of 
identity is emphasised, the clash she conceives can also become hostile, 
violent or eventually unproductive. What is needed is for the multiplic-
ity of identities to be emphasised, especially showing different ways in 
which individuals are connected. This possibility also does not seem 
available with the agonistic model. Even Tully’s brand of agonism, 
which emphasises cultural recognition,53 cannot prevent this difficulty 
mentioned above. 

The point in moving forward is to recognise that agonism does have 
some value despite the limitations just mentioned. It demonstrates the 
chaotic nature of democratic politics, even though it does not show 
how such differences can be resolved, or decisions reached. What is 
required, for the purposes of Community Forums, is a theory that not 
only allows the expression of differences, but also one that recognises 
that, in spite of such differences (including modes of expressing them), 
the ultimate objective is for all individuals to contribute to the decisions 
in the Community Forums. Deliberation, as such, is not just an inescap-
able necessity, but a prerequisite for Community Forums. A plausible 
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way of thinking about this proposal is to consider how agonism, delib-
eration and such other models can contribute to the equilibrium of 
the framework. As such, the theory of deliberation for Community 
Forums embraces agonistic pluralism, which might provide a sufficient 
theory of plural politics, but still maintains the primacy of deliberation 
in the process of decision- making. It must be appreciated that both 
approaches are responding to the same problem; they only differ on 
how to resolve it. Looking at it this way, agonism and deliberation 
should not be understood as conflicting theories. 

Given that both theories discussed above have their strengths and 
limitations, no single theory of deliberation should be prioritised in 
the context of Community Forums. Rather, the strengths of the dia-
logic, the agonistic and other such models should be integrated for 
the purposes of participation in the Community Forums. For instance, 
Community Forums must also be open to the existence of any local 
deliberative democratic models. Local models of politics, delibera-
tion and dispute resolution ought to be encouraged in their specific 
country contexts. By way of example, a theory of deliberation inspired 
by ubuntu would encourage the use of emotions (like love and compas-
sion) within deliberative forums, something which elides conventional 
deliberative theories discussed above.54 With ubuntu, it is possible to 
reaffirm the case that deliberation or thorough judgement does not 
depend on rationality. In other words, the significance of love and 
empathy cannot be excluded from reaching rational decisions. All in all, 
these are issues that can only be sorted out on a country- specific basis. 
There has been a lot of work on traditional or informal judicial systems 
but there is very little literature on alternative democratic or delibera-
tive systems. This is perhaps something that might be revealed through 
a research agenda in the Nigerian and other contexts. In spite of this 
significance, it is something that cannot be addressed here in any  
detail.

6.5 ConCluSion

It is quite unlikely that Nigerian communities will be challenged by 
most of the apprehensions raised above, especially about the plausi-
bility of the consensual model of deliberation in general. It may not 
be so difficult to identify common problems that may form the basis 
of coming together.55 After all, access to water, electricity, education 



Grahams HD:Users:Graham:Public:GRAHAM'S IMAC JOBS:14009 - EUP - ONAZI (GJHR):ONAZI 9780748654673 PRINT Grahams HD:Users:Graham:Public:GRAHAM'S IMAC JOBS:14009 - EUP - ONAZI (GJHR):ONAZI 9780748654673 PRINT

184 Human Rights from Community

and healthcare are problems that would affect everyone in common. 
Even if common problems are recognisable, one must not be under 
any illusions that the proposals for participation here would be easy to 
achieve. They will certainly take time to achieve, just like real change 
will take time to be nurtured. These proposals, nonetheless, provide 
an alternative to what is currently available in the Nigerian and other 
contexts. In saying that, the arguments throughout this chapter have by 
no means been exhaustive, and sceptics may find them too idealistic. 
For instance, who are they for? How are these proposals going to get 
implemented? How will they be funded? Forms of taxation or subsidies 
could be devised, or funding from the state could be mobilised, since 
(as discussed) its role cannot be dispensed with entirely. As much as 
Community Forums require initiatives from particular communities 
involved, they also require the state to devolve some of its powers. 
Sometimes these sorts of initiatives might have to be created by the 
state, since, as also mentioned, such forms of collaboration and par-
ticipation are not always spontaneous. What is important here is that 
concrete proposals must be drawn up with the contributions and par-
ticipation of those most affected by such problems. The importance of 
dialogues towards this possibility cannot be over- emphasised.

Notes

 1 It is recognised that such questions are better dealt with in specific national 
and local contexts, even though general principles of community are antic-
ipated at the normative level of human rights discourse. It is appreciated 
that irrespective of how community is defined, it is a relative term.

 2 Nigeria has an estimated 300 ethnic groups, of which the Hausa, Yoruba 
and Igbo are the three largest. The city of Jos is also composed of a host of 
indigenous tribes from the surrounding villages. Plateau State, of which 
Jos is the capital, has over sixty ethno- linguistic groups, two of which, the 
Berom and Angas, constitute the largest in number. 

 3 A. Walker, ‘Vigilante Groups in Nigeria’, British Broadcasting Corporation, 
at http://news.bbc.co.uk/1/hi/world/africa/8021468.stm (accessed on 31 
July 2011).

 4 E. Frazer, The Problems of Communitarian Politics: Unity and Conflict 
(Oxford: Oxford University Press, 1999); M. Sandel, ‘The Procedural 
Republic and the Unencumbered Self’, 12, Political Theory, 1984, pp. 92–3; 
M. Sandel, Democracy’s Discontents: America in Search of a Public Philosophy 
(Cambridge, MA: Harvard University Press, 1996); M. Walzer, Spheres of 

http://news.bbc.co.uk/1/hi/world/africa/8021468.stm
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Justice: A Defence of Pluralism and Equality (London: Blackwell, 1983), p. 
225. 

 5 E. Frazer, The Problems of Communitarian Politics: Unity and Conflict, pp. 
143–7.

 6 H. Tam, Communitarianism (London: Macmillan, 1998), p. 192. 
 7 One helpful analogy here is the way Emilios Christodoulidis speaks about 
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Chapter 7

ElECTRiCiTy foR CoMMuniTy By 

CoMMuniTy: THE Co- oPERATiVE ModEl

7.1 inTRoduCTion

This chapter has two related objectives. First, it proposes to sketch out 
a community electricity co- operative model, as a further step towards 
encouraging participation among individuals in different communities. 
It aims to build on discussions in the previous chapter by considering, 
in rather hypothetical terms, a particular option that might be open to 
diverse communities through their Community Forums. The aim is also 
to build on discussions in Chapter 5, which proposed human rights as 
the ethos for electric sector reform, especially to enable more access for 
the poor. The rather tentative nature of these proposals is because they 
are presented as a prolegomenon. They indicate, rather than prescribe, 
in specific detail, how practice should follow. They are not a step- by- 
step guide to what communities should do or how they should do it. 

The second purpose of this chapter is to underscore the importance 
of co- operation and participation in the pursuit of electricity, some-
thing that is linked to and can be built from discussions in Chapter 4 
of this book on the social market philosophy. The objective, then, is to 
demonstrate the possibility of creating a social model of electricity that 
can avoid the shortcomings of the dominant profit market model, one 
that creates the atmosphere for solutions to be worked out through the 
participation of those mostly affected. Co- operatives, as it is argued, 
provide a practical example of how a community can participate in the 
supply of electricity. Co- operatives are, therefore, the particular mani-
festation of establishing human rights from community, the theory of 
community and the social market model. 

The chapter begins with a discussion of the significance of co- 
operatives in historical and general conceptual terms. Nigeria is used 
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as a case study for the purposes of this argument in this chapter, and to 
illustrate the kind of significance co- operatives can have for the poor in 
Africa. The chapter proceeds to discuss the potential of co- operatives 
in electricity in general terms, as a way of enabling access, co- operation 
and participation within and between communities. It sketches out in 
theoretical terms how to reframe the legal and institutional framework 
and then proceeds to outline the internal design for three similar types 
of co- operatives: that is, community supply co- operatives, community 
generation and supply co- operatives, and off- grid generation and 
supply co- operatives. 

7.2 THE Co- oPERATiVE

Broadly speaking, the co- operative has a long history, which can be 
traced to early periods of industrial capitalism. In more recent times, 
economic globalisation has given rise to what might be called a second 
co- operative moment, as co- operatives now constitute a common 
phenomenon across the world. Co- operative activities have permeated 
different geographical boundaries in the attempt to deal with different 
sorts of problems. Co- operatives have varied in type, especially because 
of the diversity of their type of activities. They have been at the fore-
front of attempts to address different pressing problems, including the 
lack of access to essential public goods and services. 

Conceptually, co- operatives can best be described as democratic, 
self- help economic organisations, which are formed to assist in alle-
viating the poor socio- economic conditions of their members and 
the problems within the community in which they are located. Co- 
operatives usually function by aggregating individual market power 
into a collective whole, to tackle problems vital to their members, their 
communities and societies at large. 

The history and origins of the co- operative can be traced to England 
during the period of industrial capitalism. The rise of co- operatives 
was provoked by poverty during that period, since many peasants 
could only find poorly paid work in the existing capitalist factories. The 
industrial revolution aggravated the conditions of many of the poor 
and led to a situation where shopkeepers and private traders became 
exploitative. Individuals were left with no choice but to purchase infe-
rior quality goods from such exploitative traders at exorbitant prices. 

Given those circumstances, and other difficulties, the foundations 
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for what is now regarded as a global co- operative movement began 
at Toad Lane, Rochdale, Lancaster in 1844.1 The Rochdale consum-
ers’ co- operatives emerged in response to the inadequate wages and 
poor working conditions and the pervasiveness of poverty caused by 
the miserable factory wage. More specifically, the co- operatives began 
by buying high- quality consumer goods at low cost and trading them 
at affordable prices to workers or other customers. The work of social 
reformer Robert Owen and Nonconformist churches supported these 
initiatives, and, furthermore, encouraged the creation of other co- 
operative communities across the country. Co- operative activities not 
only underscored the strength of collective action, but also the value 
of integrity in business, given the importance attached to values of 
autonomy, participation, equity and solidarity. These values have now 
been formalised into the seven guiding principles for worldwide co- 
operative activities today:

1. Membership is voluntary and open (co- operatives are always open 
to new members). 

2. Democratic control by the membership (members vote on all 
important decisions according to the principles of ‘one member, one 
vote’, regardless of the capital contribution made by each member, 
or of his or her role in the co- operative).

3. Economic participation by members, both as solidarity owners of 
the co- operative and as participants in decision- making concerning 
profit distribution.

4. Autonomy and independence in relation to the state and other 
organizations.

5. A commitment to educating co- operative members to help them 
participate more effectively.

6. Co- operation amongst co- operative members to help them partici-
pate more effectively

7. Contribution to the development of the community in which the 
co- operative is located.2

These principles have no doubt been integral to ensuring owner-
ship and control over the business by members of co- operatives. The 
democratic element seems to constitute the most important attribute 
that makes co- operatives unique. It is fair to argue that co- operatives 
may have a wider effect on deepening the practice of democracy by 
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extending values of participation into the economic sphere of society, 
not just internally within the organisation. This is, after all, one of the 
limitations of the practice of democracy today, that it is restricted to 
the political sphere. The lack of political accountability in the economic 
sphere is, of course, an old problem, one that can be understood from 
developments in eighteenth- century Europe.3 This initially became 
an issue after the emergence of the market economy as a substitute 
for centralised economic systems. The ability of markets to maintain 
individual autonomy was obviously one of its main sources of attrac-
tion, in addition to its ability to determine the distribution of society’s 
resources. This was, to recap, justified by the work of Fredrick Hayek, 
who emphasised the superior epistemic quality of markets. His views 
were different, in this respect, from those of Adam Smith, who, despite 
supporting markets, emphasised the importance of ‘sympathy and 
benevolence’.4 He believed the latter ought to be ‘the basis of social 
relations, and economic action’;5 as such, ‘its political settings were not 
separable from, but rather part of, an overall framework of human rela-
tions, which were to be understood as a greater unity’.6 

The emergence of modern capitalism, however, deviated from 
Smith’s ideas about the proper or more humane foundations of the 
economy. The civic dimensions of Smith’s thought were replaced by 
ideas about personal gain and self- interest. The emphasis on profits 
was a consequence of an incomplete reading of Smith’s idea; that is, 
The Wealth of Nations was read without The Theory of Moral Sentiments.7 
In other words, profit oriented markets were considered to be different 
to social markets. One consequence of this has been the prevalence 
of the economic sphere as a separate entity, even though the political 
realm still presides over economic policies. 

Scott Veitch’s work explains a further extenuating factor from the 
emergence of rights to equality, especially voting rights of citizens in 
European political societies. The difficulty arose from extending voting 
rights to citizens based on universal suffrage. This attracted a different 
consequence from granting voting rights according to property qualifi-
cation. The effect (as we learn from Karl Marx) was the creation of two 
distinct constituencies, that is, the political as separate from economic 
constituency. As such, the ‘forum of political principle, with its ideals 
of equality, freedom and citizenship, was not co- extensive with the 
economic realm and its practices of domination, exploitation and inse-
curity’.8 Instead, the ‘political and economic identity are held apart, and 
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the idea of participation or representation in the two realms are treated 
as disconnected achievements, despite the enormous impact of the 
latter on people’s daily life experiences’.9 The effects of these circum-
stances are very evident in many contexts, not least in Africa and other 
parts of the third world. Although economic actions continue to take 
more political dimensions, many societies, especially in Africa, seem 
to lack the same kind of accountability mechanisms in the political 
realm. These are of the kind capable enough to deal with these prob-
lems. Whilst the activities of many economic actors are ‘undoubtedly 
 political’ . . . they ‘do not register as political activities, nor – crucially 
–as subject to the same demands of political justification’.10 Instead, the 
separation between the political and economic sphere is normalised by 
agitations for political democracy with the effect of distilling claims for 
economic democracy.11

The separation of the political from the economic realm described 
above is something that co- operatives can help to remedy. Co- 
operatives importantly illustrate how businesses can be more demo-
cratic, and furthermore, the externalities or spill- over effect they might 
on the wider body politic. Without being too ambitious, it is fair to say 
that the internal democracy within co- operatives is by far their greatest 
novelty; therefore, the discussions about the strength of co- operatives 
should be limited to this attribute. A lot can be said about members of 
co- operatives being allowed to vote on decisions regardless of the level 
of their investments. These democratic principles importantly address 
concerns of equity, since they take into consideration possible dis-
proportionate effects of linking participation to the level of individual 
contributions or investments. Furthermore, education is recognised as 
a crucial element for more meaningful and effective democratic par-
ticipation in activities of co- operatives. Accountability to the host com-
munity is also a key principle that must be mentioned in this respect. 
In this context, co- operatives can be contrasted with typical capitalist 
businesses, such as Transnational Corporations (TNCs), which operate 
without similar standards or expectations of accountability. 

One other important factor about co- operatives is their obligations 
to help alleviate problems within the host community in which they 
operate. What this means is that, even though co- operatives may 
evolve for purely instrumental reasons, there is an obligation to extend 
their sphere of activity beyond the realms of the organisation. 

It is understandable in the light of the above why several enthusiasts 
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have proposed substituting the current economic model with an eco-
nomic system organised around co- operatives. Nevertheless, these 
aspirations are yet to come to light for several reasons. This is because 
the method of control of co- operative businesses actually prevents 
the kind of expansion typical of profit- making enterprises.12 The 
democratic content of co- operatives prevents them from the kind of 
capitalisation characteristic of profit- oriented firms. Moreover, co- 
operatives are unlikely to appeal to investors, since the latters’ level 
of influence does not extend beyond a single vote, despite their  
investment. 

Regardless of what some might consider a shortcoming, proposals 
for the expansion of co- operative activity have featured in proposals 
and policies of the major international development institutions. The 
United Nations (UN), and its inter- governmental organisations, has 
been by far the strongest advocate of the expansion of co- operatives 
across territories. Co- operatives have been acknowledged at different 
forums, including at the General Assembly (GA) through a resolution 
recognising how they can contribute to social development, employ-
ment generation and poverty reduction, amongst other things.13 GA 
Resolution No. 56/11414 encourages governments and the relevant 
international institutions to collaborate both internationally or locally 
to provide suitable legal and institutional frameworks for co- operatives 
to operate. 

Furthermore, the UN encourages governments in partnership with 
co- operatives to promote programmes that will strengthen their activi-
ties. Most recently, an Expert Group Meeting (EGM) of the UN’s 
Department of Economic and Social Affairs has made quite stringent 
appeals for more meaningful recognition of co- operatives within 
the UN development framework.15 This call was made within the 
context of the current global financial crisis. The EGM recognised 
that co- operatives might be suitable to address some of the current 
economic problems. The EGM underlined this point by drawing com-
parisons between the performance of investor- owned and consumer 
co- operative banks during the recent global economic crisis. The point 
is that co- operative banks seemed to have fared better than most 
investor- owned bank during the crisis. With a different philosophical 
orientation, co- operatives were secure from the kind of excessive risk- 
taking synonymous with investor- owned banks. The UN joins other 
advocates in encouraging a new co- operative driven economic model, 
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to make business more ethical and place humanity, including the envi-
ronment, at the core of its activities. 

Comparatively speaking, co- operatives have not received the same 
degree of recognition in the work of the World Bank. They are not, for 
instance, specifically mentioned in the World Bank’s Comprehensive 
Development Framework (CDF) or the Poverty Reduction Strategy 
Papers (PRSPs), despite the emphasis of the latter on participation of 
the poor in aspects of the design and implementation of these poli-
cies. Nevertheless, it is fair to say that some other aspects of the World 
Bank’s work recognise the importance of co- operatives. The World 
Bank recognises the role for co- operatives in agriculture where it sup-
ports micro- credit and other co- operative initiatives.16 

7.3 Co- oPERATiVES in niGERiA

As in other parts of the world, co- operatives are an important social 
business institution in Nigeria, as well as in other African and third 
world countries. Most co- operatives have emerged by institutional 
design, even though they also emerge spontaneously. In the third 
world in general, the relationship between co- operatives and the state 
is not clearly distinguishable. The state in many contexts has used co- 
operatives as an instrument of social control. However, a large number 
of co- operatives have been created independent of state support, and 
very often to mitigate different kinds of social and economic hardships. 

Most independent inspired co- operatives operate informally in 
activities ranging from thrift to associations of garbage pickers.17 The 
diffusion of co- operatives’ activities in Africa has also been influenced 
by the existence of a global co- operative movement. The global move-
ment has particularly been inspiring to co- operatives formed inde-
pendent of state control. Looking specifically at Nigeria, co- operative 
activity emerged before it became an independent nation.18 Nigerian 
co- operatives can trace their origins to the period of British colonial 
rule. This was a period where several marketing, production, thrift and 
consumer co- operatives emerged.19 Agriculture- related co- operatives 
were, and still are, by far the most widely used and successful of such 
organisations. Historically, the ‘Cocoa Marketing Co- operatives’ of 
Southern Nigeria were particularly successful. They were comprised 
of several co- operatives with 20,000 members, who belonged to 300 
primary co- operatives, which were part of a federated network of 
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twelve unions. While they existed, their activities led to the produc-
tion 10,000 to 15,000 tons of cocoa annually. Interestingly, the Cocoa 
Marketing Co- operatives competed with middlemen for the supply of 
cocoa to British firms like Cadbury’s, Fry’s and Rowntree. Indeed, it was 
the sharp practices of the middlemen that led the colonial authorities 
to set up co- operatives to guarantee fairer deals for firms and farmers. 

Apart from producing and marketing cocoa, the co- operatives 
performed other functions, which extended beyond their original 
remit. For instance, they provided short- term loans to members, even 
though these were loans connected with the production of cocoa. 
These co- operatives enjoyed return rate of almost 90 per cent despite 
not being created to perform this function. There were also distinct 
cocoa- related co- operatives formed to encourage the practice of thrift. 
The Yoruba Farmer’s Co- operative Society stood out in this context. 
Its members succeeded in saving £15,870 during 1947–8.20 Cocoa 
Marketing Co- operatives also functioned as banks and financial edu-
cational institutions for their members. They were also a method of 
agricultural education, especially for transferring knowledge about new 
farming techniques. In addition, they provided avenues through which 
members could voice their grievances against the authorities. 

It must be noted that on a wider scale, not all agricultural related 
co- operatives were as prosperous as the cocoa- producing or market-
ing co- operatives. To be specific, groundnuts, cotton and palm sectors 
were not as successful as the cocoa co- operatives. The most rational 
explanation for this is that they were not given the same level of insti-
tutional and organisational support as the cocoa co- operatives. 

Consumer co- operatives, on the other hand, were partially experi-
mented with in certain villages and rural communities with very little 
success. The problem was that it was quite difficult to diffuse practices 
typical of western societies to a predominantly rural country, one 
not accustomed to the workings of capitalist systems. Nonetheless, 
consumer co- operatives could supply the needs of host communities 
in which they operated. Their needs were quite material and ranged 
from the provision of soap, salt, kerosene, to that of bush lamps 
and tobacco. More positively, consumer co- operatives extended their 
activities beyond trading in cheap consumer goods. They contributed 
to various community or village institutions, such as maternity centres, 
from the surpluses of their profits. 21 

Apart from consumer co- operatives, thrift associations of different 
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kinds emerged during this period. They seemed to have laid founda-
tions for what has now become a thriving thrift or craft practice in con-
temporary Nigeria. Esusu, Isusu and Adashi are some examples of this, 
and can be described as local interpretations or adaptations of thrift 
systems introduced during the period of British colonial rule in Nigeria. 
As such, thrift co- operatives might more appropriately be described as 
a hybrid of local and dominant practices.22 Regardless of their origins, 
thrift practices are now widespread across Nigeria, performing different 
functions ranging from assisting the poor to build up capital for par-
ticular business activities, to helping the sick search for medical care, to 
assisting families to bury their loved ones. Thrift activities usually serve 
instrumental or functional purposes, quite apart from sometimes being 
exploitative.

Most co- operative associations exist informally, even though a small 
number are registered under the Nigerian Co- operative Societies Act 
of 1993, which makes it mandatory for them to be registered as limited 
liability co- operatives, regardless of whether they are industrial co- 
operatives or primary and secondary co- operatives.23 Although it is 
impossible to give an accurate figure of the number of co- operatives in 
Nigeria today, the most popular of such organisations can be found in 
the agricultural sector. Agricultural co- operatives have even benefited 
from policy and institutional support from a quango called the Nigerian 
Investment Co- operative Agency (NICA).24 Details of its activities can 
be found on its website, which states that the agency was created to 
provide institutional support for co- operatives as part of Nigeria’s 
government’s current economic reforms, which partly attempt to 
build what it calls a ‘caring’ market economy. This, the NICA sug-
gests, cannot exist without ‘popular participation’ in the economy. It 
acknowledges that most Nigerians do not have the economic means to 
participate given the relative level of poverty throughout the country. 
As a consequence, the body seeks to provide loans through which they 
can achieve inclusion. As it suggests, co- operatives are ‘one of the vehi-
cles for economic empowerment’25 . . . [and] ‘the national objectives of 
economic growth and sustainable social development’.26 

The developments above are commendable, but the basic justi-
fication for the introduction of co- operatives (as indicated from the 
website) does raise some questions. It would seem the purpose for 
co- operatives is conceived in narrow economic terms, which are in 
turn considered as the only way of promoting social empowerment. 
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The main point is that economic development alone is no guarantee 
for human or social development. The point in raising this is that co- 
operatives have much wider significance to the Nigerian society than 
what seems to be acknowledged by the policy. As it is framed, the social 
and humanistic side of co- operatives is hidden from view. Moreover, 
apart from the agricultural sector, there seems to be no clear agenda 
for co- operatives in other sectors of the economy. A good example 
of this is the absence of a role for co- operatives in the provisioning of 
electricity, water, healthcare and education. Even Nigeria’s PRSP, the 
National Economic Empowerment Development Strategy (NEEDS), 
fails to acknowledge the role for co- operatives as part of the goal of 
reducing poverty. This is not surprising, since the PRSP originates from 
the World Bank’s CDF, which also fails to comprehensively establish a 
role for co- operatives. There needs to be a more affirmative statement 
of recognition and support for co- operative businesses on the insti-
tutional level. Setting up co- operatives is indeed not a simple task. It 
does not rest only on a question of providing loans to the poor; it also 
requires legal, technical, educational and other forms of support.

7.4 CoMMuniTy ElECTRiCiTy Co- oPERATiVES

Having looked at co- operatives in general terms, the focus of this 
section is to address questions of the internal design of electricity co- 
operatives. Community electricity co- operatives27 are proposed as a 
new element of the existing electricity market framework, which, to 
recap, is composed of six generation companies, one transmission 
company and eleven distribution companies. As a new component of 
this framework, three types of community electricity co- operatives are 
proposed for purposes of demonstrating how communities can take 
part in providing their own electricity. They include community supply 
co- operatives, community generation and supply co- operatives, and 
off- grid generation and supply co- operatives. In addition to the fol-
lowing, a proposal is made for the creation of a National Co- operative 
Electricity Agency (NCEA) and various State Co- operative Electricity 
Agencies (SCEA), to provide financial, technical and institutional assis-
tance for the operation of electricity co- operatives. 

It cannot be overemphasised that the proposals offered here are 
quite hypothetical. The aim is really not to provide a comprehensive 
blueprint on how to create electricity co- operatives; rather it is to 
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provide a vision that can attract practice to it. It must also be noted that 
several issues with respect to these proposals cannot be sufficiently 
dealt with in detail here, especially because of the multi- disciplinary 
nature of these proposals. They cover specific areas of economics, engi-
neering, science and technology, and architecture, among other areas. 
It must be appreciated that the issues raised here are better worked out 
by relevant experts in the related local contexts. Again, the aim is to 
provide a vision that can attract practice to it, rather than to provide a 
detailed guide on how to do it. Given the legal nature of this proposal, 
one question that needs to be addressed is the extent to which co- 
operatives can be accommodated under the current legal and regula-
tory framework. This is addressed next. 

7.4.1 Reframing the Legal and Regulatory Framework

Proposing a role for co- operatives in the Nigerian electricity sector 
generally depends on whether they can be accommodated within the 
existing legal, regulatory and institutional framework. The conclusion 
that can obviously be drawn is that without any significant changes to 
the legal and regulatory framework, the role for co- operatives would be 
impossible. For electricity co- operatives to operate, they need a frame-
work that accommodates different entities without any discrimination 
of who can participate. This entails re- thinking the current framework, 
but not necessarily creating a new one from scratch. It must be appreci-
ated that electricity co- operatives cannot operate effectively through a 
legal regime that relies solely on market incentives. The point is that, 
apart from limitations of markets, the current framework is not accom-
modating to other entities like community. As such, a new regulatory 
approach is the first step towards establishing a role for community 
(through co- operatives) in electricity. What is proposed in this light 
is an approach that accommodates a range of actors, including their 
values and interests. The keywords of this approach are diversity, plu-
ralism, collaboration and participation. The legal and regulatory frame-
work must be inclusive enough to encourage the adoption of a wide 
variety of approaches. More importantly, it must give legitimacy to the 
interests of community in equivalent terms with market interests. Seen 
this way, it is possible to understand how electricity provisioning can 
benefit from other entities, apart from traditional institutions of state 
and market.
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One of the best ways of understanding this in theoretical terms is by 
referring to Gunther Teubner’s concept of reflexive law.28 Reflexive law 
is a theoretical approach that creates the type of legal structure required 
for the kind of regulatory framework I have in mind. It accommodates 
a wide range of parties, including their values and interests. It achieves 
this by translating regulatory designs into practical regulatory frame-
works. It simply means that law is reflexive when it does not take over 
the regulatory responsibility of social processes itself; rather it enables 
them by installing, correcting and redefining them into democratic self- 
regulatory mechanisms. Teubner argues that the complexity of modern 
life requires a different system of regulation, one in which law functions 
in the background by restricting itself to facilitating the coordination of 
other social systems.

In doing so, reflexive law increases the self- referential capacities of 
other social institutions. Not surprisingly, Teubner builds such insights 
from Niklas Luhmann’s work on system theory, which enables the 
legal system to perform this function by enabling communication 
among radically closed social systems. Teubner develops a new per-
spective on the legal dimensions of legal and social change, which 
points to a new evolutionary stage of law. This is simply what reflexive 
law entails. Law becomes a system for the coordination of action within 
and between semi- autonomous sub- systems. This idea is developed 
from the writings of Philip Selznick and Philip Nonet, and also from 
Habermas’s interpretation of Luhmann’s evolutionary theory of law. 
They all identify different types of law, and show the progression from 
one type of law to another. Their theories are also formulated with the 
crisis of formal rationality in mind.

 Selznick and Nonet provide a good theoretical explanation for the 
evolution of law. According to them, law evolves from a repressive stage 
to an autonomous stage, and then to a responsive stage. As the last and 
most important stage in the development of law, responsive law emerges 
to increase the level of participation and responsiveness in the creation 
of law as well as other societal processes. Responsive law is a product of 
internal developments of the autonomous nature of law. Selznick and 
Nonet develop this particular point from Max Weber’s accounts of legal 
rationality in the attempt to explain how law progresses in the direction 
of substantive and reflexive rationality. What they mean is that respon-
sive law includes substantive and reflexive elements, which are combi-
nations of two different forms of legal rationality. 
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Returning to Teubner, he questions the capacity of responsive law to 
effectively provide a stable framework capable of dealing with the crisis 
of legal rationality. Therefore, a more appropriate way to understand 
responsive law is to comprehend it as a further stage for the evolu-
tion of law. Teubner is questioning the priority given to the internal, in 
contrast to the external, elements of legal change in prevailing accounts 
of responsive law. They are insufficient because they ignore external 
accounts of how legal evolution or transformation take place. 

Reflexive law, then, is really a response to the previously mentioned 
shortcoming by integrating internal and external accounts of legal 
change, and furthermore, illustrating how law itself creates the complex 
environment for functionally differentiated, semi- autonomous sub- 
systems to operate. Teubner calls this a post- responsive legal order, 
one that encourages self- reflective processes within different social 
sub- systems. 

Reflexive law responds to the inability of responsive law to deal with 
social complexity, and, also, the purposive and substantive aspects of 
law. What Tuebner means is simply that reflexive rationality facili-
tates rather than imposes itself on social structures. It guarantees the 
autonomy of social institutions and creates the opportunities that allow 
problems to be resolved:

Reflexive law tends to rely on procedural norms that regulate 
processes, organization, and the distribution of rights and compe-
tences. The new procedural orientation characteristics of reflective 
law can be observed in different legal fields as an emerging alter-
native to formal as well as substantive rationality. Under a regime 
of reflexive law, the legal control of social action is indirect and 
abstract, for the legal system only determines the organizational 
and procedural premises of future action.29

The point is that law provides the background structural framework for 
the reflexive processes of other social systems. One of the best ways of 
understanding this, as Teubner himself notes, is through obligations 
in contract law. He illustrates this by drawing comparisons with how 
disputes are settled under the formal, substantive or reflexive law. First, 
Teubner shows that the formal law approach is always concerned about 
the fulfilment of formal, general and objective conditions of contractual 
obligations. Formal law does not pay attention to the social dimensions 
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or consequences of such obligations. It does not even take account of 
the relationships that parties are enabled to create. Substantive law, 
as second approach, is concerned with the actual outcomes, especially 
how interventions might produce substantive effects for individuals. 
Reflexive law, as the third (and Teubner’s preferred approach), departs 
from the others by encouraging negotiations between different partici-
pants. In doing so, it provides a level playing field in which bargaining 
relations can take place between contractual parties. Reflexive law 
paradoxically influences outcomes without really getting involved in 
the processes of bargaining between parties.

One can indeed argue that the neutrality assumed by reflexive 
law ignores asymmetries of power; this impartiality has the effect 
of  distorting the quality of relationships and outcomes. It is fair to 
argue that such a framework as Teubner proposes is only sufficient 
in conditions of equality; it cannot deal with questions of deep asym-
metry of power. In this context, it would make more sense to have 
a reverse- discriminatory type of law that can alter huge inequalities 
between parties. This perhaps rests on the balancing of the reflexive 
and  substantive aspects of law, as certain situations will need more of a 
partial than impartial type of law. 

Teubner accepts this criticism when he talks about the importance 
of developing reflexive structures, which can compensate inequal-
ity of power and information. Here he particularly speaks about 
having standards of substantive judicial intervention. In spite of this, 
law will still be reflexive in so far as it is the legal system that stimu-
lates social self- regulation. The legal system adapts to such situa-
tions in order to provide a framework through which disempowered 
parties can challenge or assert their positions.30 Reflexive law not 
only enables the grievances of silent voices to be heard; it also 
enables the solutions they generate to be written into the logic of the  
system. 

If the previous point is not convincing, then there is something to be 
said about autonomy, which, in essence, is what reflexive law guaran-
tees. Reflexive law can provide the autonomy necessary to establish and 
protect communal values and modes of operation. More importantly, 
reflexive law can indeed create opportunities for counter- hegemonic 
responses against the dominance of state and market discourses. 
Through the autonomy that reflexive approach guarantees, communi-
ties can participate on equal terms (that is, with the same powers, rights 
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and freedoms) with the state and market institutions. What it achieves 
is that it creates incentives and protections for different parties (includ-
ing communities) to achieve their desired objectives. 

7.4.2 Institutional Architecture

The discussions, so far, have described the potential inclusion of com-
munity electricity co- operatives in legal theoretical terms; what follows 
is an attempt to understand the proposals in institutional and organisa-
tional terms. This is again proposed hypothetically, since the substan-
tive aspects of these proposals can only be worked out in relevant local 
contexts. I begin with a hypothetical scenario: assume that a commu-
nity through its Community Forum wants to provide its own electricity, 
and furthermore, wants to know how to set up a co- operative. A logical 
starting point requires considering the relevant laws that apply to this 
context, particularly the extent to which they permit the formation of 
co- operatives. In the light of discussions above, electricity co- operatives 
can only be created if the legal and regulatory frameworks permit them 
as such. While the impetus lies within the ability of the community to 
organise itself, electricity co- operatives can only be established if they 
are permitted by law. What this means is that there is also a burden of 
the responsibility on the state to create a suitable legal and institutional 
environment for the operation of co- operatives. At present, the Electric 
Power Reform Act 2005 and the Nigerian Co- operative Societies 
Act of 1993 do not consider a role for co- operatives in the electricity 
sector. The first recommendation, as such, is for amendments to the 
legal and regulatory framework to facilitate the creation of electricity 
co- operatives. 

Following on from that, there needs to be an institutional mechanism 
to provide support to communities seeking to establish co- operatives. 
Because of this, a further recommendation is made for the creation of a 
specialised agency called the National Co- operative Electricity Agency 
(NCEA). It should be established at the national level, with the objec-
tive of initiating, administrating and supervising a policy programme of 
co- operative electricity in Nigeria. Such an agency should be funded by 
the state and ought to be responsible for providing interest- free loans 
to various communities seeking to set up co- operatives. Similarly, 
regional state governments should work in collaboration with the 
NCEA to set up State (or regional) Co- operative Electricity Agencies 
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(SCEAs), which will in turn provide local support for community co- 
operatives in electricity. 

7.4.3 Internal Design of Co- operatives

A further aspect of the hypothetical scenario relates to the internal 
composition of the proposed co- operatives. It is proposed that com-
munities should have an option of choosing from three types of 
co- operatives. Such choices would depend upon the size of the com-
munity given that economies of scale might impede the creation of 
co- operatives in small communities. However, this does not mean that 
the co- operative model cannot work in these circumstances. What it 
means is that small communities may have to collaborate with others 
to establish co- operatives. 

At the very basic level, the first proposal in this context is for the 
creation of supply co- operatives by a single Community Forum or a 
combination of Community Forums. As expected, supply co- operatives 
will operate on a non- profit basis, quite apart from being democrati-
cally owned by members of the respective communities. Supply co- 
operatives ought to be considered as an additional element of the 
emerging Nigerian electricity market, and they shall be responsible 
for purchasing electricity from market- owned generating companies 
at minimal costs. The purchased electricity will in turn be re- sold to 
members of the community at affordable prices.

Community supply co- operatives ought to operate under the seven 
co- operative principles discussed above. An eighth principle, human 
rights, is proposed to serve as the ethos for co- operatives. It will 
be based on the particular conception of human rights proposed in 
Chapters 1, 2 and 5 of this book. This is presupposed as one way of 
increasing the moral consciousness among individuals within a given 
community, and, also, as an important step towards tackling exclusion. 

It might be speculative, but it would be helpful to explore the type 
of decisions that shall be taken by members within a given community 
when challenged with certain problems. For instance, if individuals are 
unable to pay for their electricity, the primary response by the commu-
nity shall not be to disconnect them. Rather, other modes of payment 
might be considered, as well as other methods of providing assistance 
to the poor. Communities must be able to distinguish between genuine 
cases of electricity poverty and classical free- riders, no matter how 
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difficult. This is not in any way a suggestion that the question of free- 
riders will not constitute a problem. It certainly will, but those whose 
circumstances prevent them paying for electricity ought not to be 
categorised as free- riders. One way of understanding such problems 
in their proper contexts, and, furthermore, of ensuring deeper under-
standing of specific individual needs within community, is to create a 
special Committee on Human Rights and Values within co- operatives 
to make such difficult judgements. 

In terms of the internal structure of the proposed framework, 
Community Forums are proposed as the main decision- making body. 
The success of electricity co- operatives lies with Community Forums. 
Much will depend upon their ability to provide a space for dialogue, 
shared understanding and collective decision- making over questions 
of access to electricity. Community Forums shall be responsible for the 
creation of co- operatives and such other matters like budgeting, tariff 
systems and pricing, which will always vary and need to be revised 
from time to time. One possible alternative that might be explored is 
that members of Community Forums shall have the option of electing 
a governing board of directors, which will, in turn, appoint a manager 
and management staff for the day- to- day running of the co- operative. 
The proposed internal structure is illustrated in the diagram below. 
However, it is important to emphasise that co- operatives are not 
restricted to the proposals in Figure 7.1 (overleaf): Community Forums 
should be free to modify the proposals as they please or to adopt other 
ideas about how co- operatives should be formed. 

7.4.4 Community Generation and Supply Co- operatives

The proposals above are not unquestionable, and several problems 
can be teased out from the suggestions. One is that the proposals are 
framed in such a way that they seem to be too dependent on market- 
based electricity, as well as monopolistic state- owned electricity. This 
is one of the most obvious objections to what has just been proposed; 
one can also question the design of the co- operative, which seems a 
bit elitist or equally close to the organisational structure of a company. 
In my opinion, the much bigger issue is its close alignment with the 
market.

It is true that co- operatives need markets to function, but (as will be 
seen) sole dependence on markets for purposes of electricity can have 
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disastrous consequences. As the proposals sketched out so far imply, 
co- operatives can only provide (cheap) electricity through privatised 
generation companies. Quite apart from questions of costs (which 
can be avoided by enforcing strict concession agreements), the most 
pressing problem is that the Nigerian electricity market system is just 
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Figure 7.1 Community Electricity Co- operative Structure 



Grahams HD:Users:Graham:Public:GRAHAM'S IMAC JOBS:14009 - EUP - ONAZI (GJHR):ONAZI 9780748654673 PRINT

Electricity: The Co- operative Model 207

not working. The promises of market reform have simply failed to live 
up to expectations. It would seem a contradiction in terms if the only 
option open to co- operatives is the current malfunctioning system of 
electricity. The point is that Nigerians should not have to wait until the 
market or state system works before they have an opportunity to enjoy 
or provide their own electricity. Supply co- operatives in this context 
can only work if the market system is efficiently functioning. As a con-
sequence, the supply co- operatives might be a logical starting position, 
but they should not be seen as the end in themselves. The ultimate 
goal for communities should be to achieve autonomy, and this can 
only be achieved when communities are able to generate and supply 
their own electricity. A different kind of co- operative might provide a 
distinct alternative, one that combines both elements of generation and 
supply. The suggestion here is that a number of generation and supply 
co- operatives can be formed by several Community Forums to achieve 
this objective. 

There is a much wider implication of the creation of community- 
owned generation and supply co- operatives. They invite a potential to 
move away from the national grid system, especially its cost implica-
tions, and the burdensome forms of electricity generation it presup-
poses. Technological developments (especially renewable technology) 
now make it possible to generate and supply electricity at much cheaper 
costs, and in ways that do not depend on huge power stations. There is 
very little recognition of this in Nigeria’s electric reform proposals, par-
ticularly in the urban areas. That is, off- grid renewable or green tech-
nology only seems to be proposed for rural areas. Green co- operatives 
offer a strategy and potential for the introduction of environmentally 
friendly technologies. 

To recap, renewable electrical sources like solar, wind, biomass, 
water organic matter and hydro can definitely play an important role 
in alleviating poverty and guaranteeing the sustainability of the envi-
ronment.31 Electricity, in the long term, will not only be generated at 
cheaper cost, but also through much smaller electric plants, which are 
arguably more compatible with the needs and organisational capaci-
ties of communities. Most importantly, it is consistent with the drive 
towards environmental sustainability. Cost- effectiveness is also guar-
anteed when such green or off- grid generation co- operatives re- sell 
surplus electricity requirements to the national grid or privately owned 
generation companies. Green electrical products are not subject to the 
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price fluctuations that occur with non- renewable sources. It must be 
acknowledged that renewable sources also suffer from a number of 
technical challenges, since they are generally dependent upon certain 
weather, for instance, sunlight, wind or other atmospheric conditions. 
Regardless of this, the dynamics within the relationship between new 
technology, poverty and the environment have been scientifically 
researched and documented.32 There is a consensus among govern-
ments and international development institutions today that renew-
able electric technology has positive effects on both poverty and the 
environment. Under such dire circumstances as in Nigeria today, the 
potentials it offers seem to outweigh its disadvantages. It is, there-
fore, not too idealistic to conclude by suggesting that green or off- grid 
renewable electricity co- operatives offer a lot more promise for cheap, 
sustainable and efficient access to electricity than any other alternative 
in Nigeria today. It is only hoped that the arguments in the concluding 
parts of this chapter have drawn attention to its vast potential. 

7.5 ConCluSion

The chapter has been a modest attempt to sketch out the possibil-
ity of community participation as a way of enabling more access to 
electricity through co- operatives. The potentials of co- operatives have 
been discussed, and three co- operative models have been proposed. 
Discussions have been set within the context of Nigeria, and this has 
entailed understanding how the existing legal and institutional frame-
work can be reformed to accommodate co- operatives. The chapter is 
an extension of the arguments of the previous chapter and goes beyond 
the actual processes of deliberation to pre- empt, without restricting, 
the kind of decisions that can emerge from participation. The propos-
als here are by no means an imposition on communities; it must be 
appreciated that their deliberations can lead to different outcomes. The 
proposals, however, should be seen as widening the range of options 
that communities can choose from, if the possibility to do so exists. As 
with Community Forums, the proposals are not exhaustive, in addi-
tion to being hypothetical. Apart from questions of funding, other 
important dynamics are implicated, including questions of expertise. 
Regardless of this, the proposals should best be understood as a vision 
of what can be achieved in any given context. It is hoped they can gen-
erate more debate, revisions and adaptation to different local contexts. 
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The intention here, as in the book in general, has not been to provide 
a blueprint for how it would work in practice, but rather to inspire 
and provide a theoretical picture that can ground this possibility in  
practice.
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ConCluSion: 

iMAGininG A PoST- STATE HuMAn 

RiGHTS diSCouRSE

This book has presented a theory of community as a viable alternative 
to traditional human rights approaches to development. Whilst I do 
not in any way dismiss the importance of these approaches, they do, 
however, suffer from the limitation of insufficiently grasping the nature 
and consequences of state failure and market exclusion. Similarly, they 
crucially fail to grasp the importance community plays in the lives of 
the poor, also as a result of the tragic nature of state failure and market 
exclusion. 

The success of the proposition put forward in this book has largely 
been dependent on justifying and establishing a reciprocal relationship 
between the concept of human rights and community. The book is an 
attempt to establish discursively a relationship between human rights 
and community, as mutually reinforcing and supportive concepts. 
Crucial to this objective has been the need to re- think human rights 
from their individual claims, to the mutual obligation and identification 
between everyone. This has meant thinking of human rights as prod-
ucts of community and community values. 

In terms of the practical relevance of the argument of this book, it 
will depend on how the theory of community can be applied, tested 
and adapted to different country contexts, as well as how it can be used 
to address problems related to other economic and social rights, such 
as access to water, education and healthcare. In saying this, one must 
not fail to recognise the differences between each of these economic 
and social rights, which make it difficult to generalise or apply the 
theory of community without, at least, some adjustments. It may also 
be plausible to question if a community- based solution, such as the 
one proposed, would be suitable for education or healthcare provision-
ing. The answer to this is that the relevance of a community- based 
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approach is determined by the level to which it is deployed. There are 
different ways of understanding how a community can be involved. 
For instance, communities can be involved in the running of primary 
or secondary schools, or they can be involved in managing primary 
healthcare clinics, or they can enjoy some form of representation on 
boards of public hospitals. The case of water is quite similar to electric-
ity, which is some indication that the theory can be applied to problems 
related to this different context. 

The book is an attempt to respond to the limitations of Bretton 
Woods- inspired neoliberal reform approaches, which have recently 
attempted, even though informally, to structure the way human rights 
are provided in Africa, among other places. This discourse, as was 
seen, is facilitated by the concept of good governance which, among 
other things, can be understood as an attempt to create a new social, 
economic, legal and political order in the third world. Although good 
governance is a term used in connection with Africa and the third 
world, it emerges within the context of shifts in perceptions of gov-
ernance in recent transnational academic debates. This is, of course, 
a reference to discussions about the rise of new forms of governance, 
which have emerged as substitutes to traditional state- centred forms of 
governance. Not only was a critique of good governance offered, it was 
linked up with its assumptions about human rights vis- à- vis markets. 
Good governance has, by implication, encouraged the privatisation of 
numerous traditional responsibilities of the state, especially its respon-
sibility for the provisioning of certain human rights. Methodologically, 
a case study of the reform proposals for the Nigerian electricity sector 
has been used to instantiate the problems related to good govern-
ance, especially the negative consequences of the emphasis given to 
the market, and, furthermore, how the theory of community, through 
a creative dialectic with human rights, offers an alternative. A further 
aspect of this theory has been to sketch out hypothetically the poten-
tial of co- operatives in the context of electricity, to provide a model for 
communities to adopt and adapt to their own needs. These proposals 
have been made under no illusions that they will be easy to achieve. 
There are, of course, many hurdles that need to be transcended, includ-
ing the potential difficulty of securing the autonomy of communities 
within the existing market framework. In practical terms, this may 
entail, as was argued, creating generation and supply co- operatives to 
allow communities to achieve this objective.
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One important point that must be stressed here is that the proposals 
in the book have not only entailed appreciating how community can 
strengthen human rights, but also how the latter can strengthen the 
former. This has meant reformulating human rights in ways that they 
may serve the goals of community. This is simply because the book 
has also been about appreciating the moral value of human rights, 
even with their numerous imperfections. There are many reasons why 
human rights remain (and should remain) relevant in different social 
and political contexts today, especially in community. Without human 
rights, for instance, individuals would be too fragile to withstand being 
overwhelmed by certain demands of community. Aside from this, 
one must not forget also that human suffering is essentially, but not 
exclusively, an individual affair. As such, human rights may be one 
way of protecting and alleviating those that suffer. This is, however, 
on the condition that one of their more fundamental inadequacies is 
transcended, that is, their inability to enable a sufficient recognition 
and response to human suffering. A broader aim of this book has 
been to equip human rights with the proper tools to overcome this 
shortcoming. Simone Weil’s famous critique of rights has been most 
helpful in this context. It was used to draw attention to the epistemic 
weakness of human rights, and, furthermore, to understand the inevi-
tability of alleviating human suffering through love. In this book, the 
concept of love has not been proposed antagonistically, but rather 
as something that is mutually dependent upon a relationship with 
human rights. These arguments, as such, have importantly brought to 
light the aspirations for an ethical framework of human rights, one in 
which obligations to assist the poor are based on love and compassion. 
This is the sort of philosophy that should underpin human rights. It 
is one way of encouraging reciprocal practices among individuals in  
community. 

Generally speaking, the defence of human rights in this book has 
in part been on account of their continuing dominance in various 
contemporary economic, political and social contexts, such that they 
unfortunately sit well with numerous incompatible interests. This is 
another way of understanding the critique of market friendly human 
rights discourse carried out in Chapter 4. It can be argued, nonetheless, 
that for all attempts to capture, co- opt, misuse or abuse them, human 
rights always seem to leave a remainder that paradoxically makes them 
adaptable to progressive struggles.1 Whilst they may be captured by 
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the dominant neoliberal market ideology, for instance, they can be re- 
appropriated by the poor through community and social markets. The 
point is that human rights can never be closed or definitely reduced 
to a single meaning. They are always open to different interpretations 
and serve distinct purposes. In many senses, they are like love; it, too, 
cannot be definitely understood given its metaphysical nature. It is dif-
ficult to explain what love really is, even though one accepts that it is a 
good thing. Human rights are similar, and this might explain why there 
is little agreement on what they are or their proper function. It is the 
remainder that they leave that make them so unique, and, very impor-
tantly, why they have a moral appeal.

One implication of the above is that this book itself instantiates 
this dimension of human rights, that is, their potential for emanci-
pation within hegemonic discourses. Looking back, the intentions 
here have been quite modest: they have not been an attempt to oust 
dominant neoliberal human rights discourse, but rather to understand 
the paradox that lies within it, one that always leaves a space to be 
occupied. There are obviously dangers of working within dominant 
discourses, given that it can simply be interpreted as a form of acqui-
escence. The strength of the approach here, however, is that it does 
not operate under some false sense of idealism that the only way of 
achieving transformation is merely by defeating hegemonic discourses. 
Rather, it accepts the reality of such discourses and seeks to disturb 
them from within. It is an approach that is certainly consistent with 
some of the arguments within this book, especially the approach to co- 
operatives or social markets. 

There are other ways of illustrating this type of position, one of 
which is Hardt and Negri’s work on the multitude. There have certainly 
been others who have argued on similar lines, but Hardt and Negri’s 
work is used here to illustrate this point. As described by them, ‘the 
multitude is the living alternative that grows within Empire’,2 the latter 
of which is seen as a new form of global sovereignty comprising certain 
dominant nation states, supranational institutions and major capitalist 
corporations. What this simply means is that they accept that Empire 
has spread its network of control across the globe through its vision 
of globalisation. It has, at the same time, unintentionally created new 
opportunities for a different kind of globalisation, one based on co- 
operation and collaboration:
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Globalisation, however, is also the creation of new circuits of co- 
operation and collaboration that stretch across nations and conti-
nents and allow an unlimited number of encounters. This second 
face of globalisation is not a matter of everyone in the world 
becoming the same; rather it provides the possibility that enables 
us to communicate and act together. The multitude too might thus 
be conceived as a network; an open and expansive network which 
all differences can be expressed freely and equally, a network that 
provides the means of encounter so that we can work and live in 
common.3

The argument above is an important analogy of what has been 
attempted throughout this book. While opposed to dominant neo-
liberal human rights discourse, the book has not been opposed to 
working inside it, especially exploring opportunities for transformation 
and collaboration within it. There are always potential dangers of co- 
option with such an approach or that communities might inadvertently 
contribute to neoliberal human rights discourse. There are numerous 
examples of strategies that have emerged from the grassroots, which 
have been embraced by international institutions and transformed into 
something else. What this perhaps means is that communities need a 
mechanism that secures their autonomy,4 but also, at the same time, 
opens them up for collaboration with other communities or institu-
tions. This is another way of understanding the value of Teubner’s 
work on reflexive law and system theory, discussed in Chapters 3 and 
7. It helpfully demonstrates how communities can remain radically 
closed, but simultaneously communicate with other communities, 
through the idea of structural coupling. It is the mechanism that works 
in the background to enable communication among autonomous 
systems. A downside of Teubner’s work generally is that it is often 
too abstract to be useful, or translated into concrete terms. For present 
purposes, however, systems theory does metaphorically analogise 
how communities can secure their autonomy from neoliberal human 
rights discourse, and simultaneously assert their claims of authorship 
of human rights. 

One final, but important, point that needs to be understood within 
this context is the question of the commitment to observe human rights 
principles in non- state settings, such as the one proposed. In other 
words, what is, or should be, the source of human rights obligations 
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between individuals in community? Another way of putting this ques-
tion, but from a legalistic standpoint, is what is to become of a country’s 
international obligations under international human rights law in non- 
state settings? To what extent do actions of those below the level of the 
state, who now exert power, embrace the responsibility from the state’s 
human rights obligations? 

Legally speaking, there seems to be no reason to suggest that 
members of community are absolved from such human rights com-
mitments; such obligations would operate irrespective of the change 
of circumstances. Even so, there are also other ways to achieve this, for 
instance, by aligning human rights horizontally through some sort of 
device, such as in constitutional law.5 Whilst it is true that the horizon-
tal application of fundamental rights offers a unique opportunity, the 
argument here, as with most of this book, is that such legal devices, or 
law, cannot make sense outside an operating moral framework that 
establishes what binds individuals together. As such, this is something 
that must be done before proposing such obligations in legal terms. 
One must appreciate how individuals can be committed to respect the 
rights of others prior to how they are legally bound, or the duties they 
owe community are proposed.6 A proper understanding of this lies in 
grasping human rights as claims for the mutual respect and recognition 
of each human being. Human rights create relationships between each 
individual, which entails a kind of social practice that also involves rules 
and institutions. There is a principle of solidarity entailed in human 
rights, and this is a further effect of linking human rights with the idea 
of community. It is achieved by transforming members of society into 
communities of empathy and concern. There is hardly any difficulty 
in appreciating that a group of individuals can share a certain degree 
of solidarity; what is more difficult to understand is one’s obligations, 
especially those we do not feel bound to. After all, mutual recogni-
tion relationship leaves out a range of individuals from the solidarity 
implied. It excludes the vulnerable, disabled, children, nature, future 
generations or others not capable of bearing duties. It is here com-
munity becomes important, if it is understood from the standpoint of 
African moral philosophy, where relationships are formed based on 
expressions of love and empathy. Community, then, is about recognis-
ing and assisting vulnerable and less fortunate individuals among us. 

Discussions about the significance of human suffering further illus-
trate how horizontal obligations in community can be created. This 
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point, of course, takes us back to Chapter 2. It refers to the arguments 
about the significance of human suffering as the core reason behind 
human rights. This is an important way of generating obligations 
in community, quite apart from strengthening human rights itself. 
Without the ability to encourage the comportment towards human suf-
fering, human rights seem too weak or simply inadequate to draw the 
kind of obligations required in community or society as a whole. 

In this case, it would seem difficult to rebuild human rights in ways 
that have been suggested without reference to Simone Weil’s work, 
especially her concept of love as attention. Love draws not only our 
attention to human suffering, but also the obligations necessary to 
ameliorate it. Love, the kind that embraces strangers, not only makes 
the invisible visible, but can potentially help recreate human rights, 
including the obligations to observe them. This is quite evident from 
Weil’s discussions on human obligations.7 It is symptomatic of the kind 
of obligations that individuals in community should strive to achieve. 
Her discussions on obligations are important for another reason: 
they reveal that she was not opposed to human rights, as is generally 
believed. Apart from their inability to come to grips with suffering, 
her difficulty was the primacy given to human rights over everything 
else. For her, human obligations should always come first, but this is 
not to say that human rights have no value. Obligations are important 
because they express a profound longing in the human heart for good, 
a longing that can never be placated.8 Obligations are based on mutual 
respect, and this is what binds individuals together. For Weil, even 
though obligations have their divine origins, everyone possesses the 
power to turn their attention and love to the divine, who would in turn, 
channel our obligations towards each other. The point is that without 
such an understanding of obligations, human rights would themselves 
be ineffective. There are always conditions attached to human rights, 
but human obligations are unconditional. Such obligations analogise 
the kind of horizontal theory of rights that has been anticipated in 
this book. It is the type of obligations that ought to be shared, without 
condition, by all individuals, whether in community or outside it. It 
certainly creates new opportunities to promote non- instrumental rela-
tionships currently found lacking in human rights discourse. 
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(Cambridge, MA: Harvard University Press, 2001).
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p. xiii. 
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The important point is that such communities use the rights guaranteed by 
law, such as freedom of association, to secure their associational autonomy. 
R. Cover, ‘Nomos and Narrative’, 97 (4), Harvard Law Review. 1983, pp. 
22–33. 

5 Here I am referring to the horizontal effect of fundamental rights. J. Van der 
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and the Resistance to Neocolonialism’, 1, Law, Social Justice and Global 
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