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Abstract

Any company that does business with consumers will find itself in bank-
ruptcy court at some time during the life of the company. If you are 
the owner or manager of a business, you know the reality and need to 
understand how a customer’s bankruptcy case will impact your business. 
 Consumer bankruptcy filings have increased dramatically in the last 
10 years. Businesses need to understand the bankruptcy process from the 
position of a creditor facing a consumer debtor. This book will provide an 
overview of the most common forms of consumer bankruptcy, including 
a timeline of events, and the creditor’s interaction with the various parties 
along the way. We will also go through the forms every creditor will see in 
a bankruptcy case, and break them down so a business owner can under-
stand what they’re reading. We provide guide points for discussion with 
the business’s attorney. Also see strategic tips and points for maximizing 
returns through best business practices. Several different industries are 
covered, including consumer lenders, vendors, community associations, 
and landlords.
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Disclaimers

This book is intended as a general information resource and does not con-
stitute legal advice in any jurisdiction in the United States or anywhere 
in the world. Before undertaking legal action of any kind, consult with a 
licensed attorney in your jurisdiction. Purchase or use of this book does 
not create or establish an attorney–client relationship between the author, 
editors, publisher, or consultants, and any purchasers, readers, or viewers.

The sample documents used herein are matters of public record and 
are available for retrieval via the United States Federal Court System’s 
PACER website. The documents were selected purely for illustrative 
 purposes and are not meant to imply anything regarding the underlying 
cases which, to the author’s knowledge, are all closed and concluded.

Some of the standard sample forms contained herein are being 
revised by the Administrative Office of the United States District Court. 
The  revisions will be phased in by 2016. The information contained in 
the revised forms will be the same as the forms herein. Only the format of 
the forms will change. Please be advised that from January 2016 forward, 
you may see these revised forms in the course of your business.





Preface

Questions to Discuss with Your Attorney

In my years practicing bankruptcy law, I’ve compiled a number of things 
that I say to every client who sits in my conference room. I offer these 
 suggested questions at the outset because you may meet with your 
 attorney before familiarizing yourself with the inner workings of the 
bankruptcy case that you’ve been thrust into. These are some of the issues 
we will  consider in this text. If you meet with your attorney after reading 
the book, I hope that you will revise and add to the questions to fit your 
particular circumstance.

Since no one reads disclaimers before the table of contents, I’ll say 
this again: I am not your attorney. By reading this book we do not form 
an attorney–client relationship. While you will learn valuable informa-
tion to navigate a bankruptcy case as a creditor, it is no substitute for the 
advice of a competent attorney, who will know your particular case and 
situation.

• At all times, be completely upfront and honest with your 
attorney. The number 1 problem attorneys have with clients 
is clients that withhold information, whether intentionally or 
unintentionally. You can never say too much to your attorney. 
Whatever is irrelevant, an attorney can filter out. But you 
never know what tidbit of information will turn your case. 

• Tell your attorney about your business. We’re smart, but 
we don’t know the operational details of every business and 
industry. Tell your attorney how things work in your field. It’s 
your business, you’re the expert. 

• Attorneys hate surprises. Give your attorney all of the infor-
mation and documents that you have in your possession.

• Ask about fees. Don’t be shy when it comes to money. Your 
 attorney should be able to lay out a clear fee schedule and 
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provide options. For certain cases, an hourly fee is appropri-
ate. For others, a flat fee or  project-based fee is more appropri-
ate. Be flexible and honest.

• Are you a secured or unsecured creditor? This is of primary 
importance to your case.

• If you believe you are a secured creditor, do you have a per-
fected security interest? A perfected security interest means 
that your lien on a loan’s collateral has been filed and recorded 
properly in the appropriate state or county records, and has 
been properly signed and witnessed.

• What documents does the attorney need? Be prepared to give 
over everything. But find out specifically what the attorney 
wants to see.

• What are the chances of recovering money? After reviewing 
the petition, in most cases, the attorney can tell you pretty 
quickly where you stand.

• How will the attorney deal with a debtor who lies, obscures, 
and tries to mislead the court?

• Is the attorney experienced in this area? Has the attorney 
represented clients in your industry?

• Fraudulent Transfer—This is a big issue and could fill a book 
on its own. As we mention later, the bankruptcy court is very 
concerned about transfers and payments made by the debtor 
before bankruptcy. The fear is that the transfer was done for 
the purpose of hiding money or depriving other creditors of 
rightful payment. There is an entire body of law, both state 
and federal, concerning fraudulent transfers. If you suspect 
that the debtor recently spirited away money, or made a large 
payoff before the bankruptcy case was filed, mention that to 
your attorney. It’s also possible that other creditors may claim 
that your business is the recipient of a fraudulent transfer. The 
attorney can go over options on how to recover the money, or 
if you’re the recipient, to keep your money. Your attorney will 
discuss the fraudulent transfer issue with the trustee, and will 
represent you in court if necessary to protect your interests. 
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• Are the debtors eligible to file bankruptcy? Multiple bank-
ruptcies, financial eligibility, and improper filing can disqual-
ify a debtor. Make sure you and your attorney are clear on the 
previous filing status of the debtor and how this relates to the 
automatic stay.
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Introduction

It’s the most frustrating moment for any business owner. A regular client 
has ordered your product on credit. Payment is late, again. You call, send 
letters, and get the runaround. “The check is in the mail,” the customer 
pleads. But there is no check. Instead, you get a Notice of Bankruptcy. 
Filled with legalese, names, and dates, you throw up your hands in frus-
tration. What does this mean? Will we ever get paid? Can we get our 
products back? How much do we have to pay a lawyer to deal with this?

When businesses encounter consumer bankruptcy, it can be a frus-
trating and confusing experience. Bankruptcy is a process governed by 
federal law, with some state law flavoring sprinkled in. The Federal Bank-
ruptcy Code (the Code), set out in Title 11 of the United States Code, is 
hundreds of pages of laws and procedures that govern the five different 
“chapters” of bankruptcy.





CHAPTER I

What Is Bankruptcy and 
Why Are We Here?

Bankruptcy is a legal process that takes place within the federal court 
system. The purpose is to help people and businesses that are insolvent 
get relief from impossible-to-pay debts. Bankruptcy is meant to be a last 
resort. When a debtor has tried everything to make money to continue to 
pay debts and maintain their business or basic living standard, and failed, 
the debtor can turn to the bankruptcy court for protection from creditors 
and to unwind their financial situation.

People and entities can file for bankruptcy protection, meaning, 
human beings and corporate entities like corporations, limited  liability 
companies, and every other entity that various state laws allow. We 
will distinguish between consumer bankruptcy, cases where the debtor 
is a  person (with or without their small business), and business bank-
ruptcy, cases filed by corporate entities. We will deal only with consumer 
bankruptcy.

The two most common types of consumer bankruptcy are Chapter 7 
and Chapter 13. This refers to Title 11, Chapter 7 and Chapter 13 of 
the Code. It’s written as 11 U.S.C. § 700, et seq., or 11 U.S.C. § 1300, 
et seq. on the various bankruptcy forms you’ll see. Chapter 7 is personal 
liquidation of assets. Chapter 13 is personal reorganization. Chapter 7 
also covers certain small businesses below a financial threshold that are 
liquidating. As a business owner, you will often see a personal Chapter 7, 
either just with an individual customer or coupled with the debtor’s small 
business.
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• Bankruptcy Abuse Prevention and Consumer Protection 
Act of 2005 (BAPCPA)

 The BAPCPA was an overhaul of existing bankruptcy laws. 
It had two purposes: (1) to give debtors additional protection 
from creditors, freeing them from debts that were previously 
nondischargeable, and (2) to all but require debtors to give up 
their home in the event of a bankruptcy. The BAPCPA was 
and remains controversial. The hope was to make a system 
that was fairer to both debtors and creditors. Some feel that 
creditors got the bulk of the benefit. The heavy standards 
on debtors to keep their homes were a boon to the lending 
industry.

• THE MOST IMPORTANT RULE FOR CREDITORS
 I put this at the head of the book for a reason. In my opinion, 

it is the first, and the most important, law every bankruptcy 
creditor needs to know. Once the bankruptcy case is filed 
(not when you’re notified, when it’s actually filed) an auto-
matic stay goes into effect. This means that the creditor can 
take NO ACTION to collect an outstanding debt that was 
incurred prior to the case being filed (11 U.S.C. § 362(a)). 
“No action” includes essentially everything imaginable: no 
phone calls, no bills, no demand letters, no seizure, and 
definitely no filing a lawsuit. If a lawsuit is already pending in 
the state or federal court, the lawsuit is frozen in place until 
the bankruptcy case is resolved. Violating the automatic stay 
carries hefty financial penalties, sometimes tens of thousands 
of dollars for wanton creditors (11. U.S.C. § 362(k)). See, for 
example, Hubbard v. Fleet Mortgage Co., 810 F.2d 779 (8th 
Cir. 1987), upholding a fine of over $7,000 in damages, plus 
attorney’s fees, plus cancellation of the mortgage, in contempt 
action against a creditor for violation of the automatic stay. 
So beware.



CHAPTER II

The Cast of Characters: 
The Players of the 
Bankruptcy Drama

Now that we know the basic framework of bankruptcy law, it’s time to 
meet the various parties involved in a bankruptcy case and understand 
their roles in the process.

Debtors and Creditors

Debtors and creditors are the stars of the bankruptcy show. The debtor 
is sometimes called the petitioner, since they file a bankruptcy petition 
to open the case. The debtor is the subject of the bankruptcy: the party 
that is either liquidating or restructuring their debts. The creditor is any 
party that has a claim for a debt or obligation from the debtor. The debtor 
may owe the creditor for a past due or current debt, or may be under an 
obligation pursuant to an agreement (installment contract, lease, or mort-
gage) to pay the creditor in the future.

Debtors and creditors can be individuals, corporations, LLCs, part-
nerships, or even municipalities. Creditors can also be any of these types 
of entities.

The Bankruptcy Trustee

Once the bankruptcy case is filed, all of the debtor’s assets become the 
“bankruptcy estate” (11 U.S.C. § 541). The estate has a trustee to manage 
its affairs and make sure the debtor is complying with the bankruptcy 
law. Each federal court district has a bankruptcy trustee, who is hired 
by the federal government. In most districts, the trustee has a team of 
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attorneys that represent the trustee’s office and serve in court on the trust-
ee’s behalf. In districts with large populations, the trustee’s primary role 
is as an administrator of the trustee’s office. The trustee herself will get 
personally involved only in major cases.

What does the trustee do? The trustee reviews the debtor’s petition 
and schedules (documents filed with the bankruptcy petition) to make 
sure they comply with the applicable bankruptcy chapter. The trustee will 
review the debtor’s finances to see if they are eligible to file bankruptcy, 
and if they have made a complete disclosure of all their assets, income, 
and debts. Most important, the trustee ascertains what assets the debtor 
has available to sell and pay off debts.

The trustee does this through review of the bankruptcy petition and 
schedules, and by holding a meeting called the 341 Meeting of Credi-
tors (sometimes called the 341 hearing or 341 meeting). The trustee also 
has to determine whether the assets are encumbered, meaning a creditor 
already has a financial interest or lien in the particular asset, or whether 
the asset is “exempt.” Exempt assets are belongings that the debtor gets 
to keep after the bankruptcy case is over (11 U.S.C. § 522). They’re not 
subject to sale. Exempt assets are determined by state law.

In cases of suspected bankruptcy fraud, a special attorney from the 
United States Trustee’s Office (not the local district) may get involved. 
Bankruptcy fraud is a very serious crime, and the U.S. Trustee will inves-
tigate and prosecute anyone defrauding creditors or the trustee to the 
fullest extent of the law.

The trustee does not represent the debtor or creditors, although you 
may find a trustee friendly to one side or the other. They represent the 
U.S. government and are tasked with making sure the estate is adminis-
tered according to the letter of the law.

The Bankruptcy Judge

This is someone you don’t see very often. The judge holds hearings and 
trials when the debtor, creditor, and trustee are unable to resolve matters 
themselves. The community of bankruptcy attorneys is a small one, and 
all of the players in a particular district tend to know each other and know 
how to resolve disputes. The judge only steps in when something goes 
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wrong. To give you an idea of how rare that is, in the Northern District 
of Georgia, Rome Division (a rural area of North Georgia), there are typ-
ically 320 cases on the court’s hearing docket each week. No more than 
two or three require a hearing before the judge. I once met a bankruptcy 
attorney who, despite being in bankruptcy court every week, had not 
argued before a judge in 20 years!

When the judge is called upon to hear a case or motion, the judge 
does what all judges do: hear the evidence and legal arguments, and 
decide which evidence gets admitted and which does not, and ultimately 
renders a decision.





CHAPTER III

Bankruptcy: It’s a Process

You’re trying to run a business and you want the bottom line, how long 
will this take? What are the steps in bankruptcy and what should we 
do along the way? I’ll give you the answer all lawyers give: it depends. 
The first factor is what chapter you’re dealing with. Chapter 7 cases are 
usually much faster than Chapter 13. But Chapter 13 cases are more 
likely to fall apart before they even get started.

Chapter 7

A Chapter 7 bankruptcy is when the debtor is liquidating his assets to pay 
off debts. Whatever debts cannot be paid off are discharged and no longer 
have to be paid. On the short end, a Chapter 7 bankruptcy could take as 
little as four months. If there are assets that have to be administered, a case 
could take a year and a half or longer.

• Step One—The Case Begins
  The case begins with the debtor filing a bankruptcy petition. You, 

as the creditor, will receive a Notice of Bankruptcy form from the 
bankruptcy court advising you of the date and time of the case 
filing, the case number, and some of your rights as a creditor. You 
should also receive a copy of the bankruptcy Petition and Sched-
ules. Schedules are lists of assets and debts of the debtor. The debtor 
also gets a chance to list his “exempt” assets and the legal basis for 
the exemption. Later, we’ll go through the Petition and Schedules 
in detail.

• Step Two—The 341 Meeting of Creditors
  In a typical case, within 30 to 60 days of the filing of the petition 

the 341 Meeting of Creditors is scheduled. Why is it called the 
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341 Meeting of Creditors, or 341 Hearing? Because the meeting is 
required by the statute 11 U.S.C. § 341.

  At the meeting, the trustee will go through the Petition and Sched-
ules with the debtor and ask questions to confirm what’s already in 
the papers. The debtor gets a chance to tell the trustee if anything 
is incorrect or needs to be added. This is not uncommon. People 
with dozens of credit card debts or medical debts will sometimes 
forget one or two during the filing process.

   Creditors are allowed to be present and are entitled to ask ques-
tions. A creditor may want to know the location or disposition 
of certain property, or whether certain property is insured. If the 
creditor spots an inconsistency between their records and the 
bankruptcy papers, the creditor may explore that as well.

   In most cases, the 341 Hearing is concluded on the spot after 
a few minutes of questioning. Sometimes it’s kept open and 
another meeting is scheduled for in a month to allow the debtor 
to present tax returns, amend his Schedules, or present additional 
documentation.

• Step Three—Disposing of Assets
  Here is where the timing of the case turns. If there are no non-

exempt assets to sell or dispose of, the trustee will recommend 
the case be discharged. The case will likely end there within the 
four-month timeline. But if there are assets, what happens next 
depends on liens.

   In most cases, real property (houses, land, buildings) is encum-
bered by a mortgage. Typically, the debtor is in arrears on their 
mortgage. The mortgage lender will usually want the property 
back. But, there is an “automatic stay” in effect (see Chapter I 
herein). Outside of bankruptcy, the mortgage lender would be able 
to retake the property through a state procedure of fore closure. 
Permission to retake the property during bankruptcy must be 
obtained from the bankruptcy court (11 § U.S.C. 362(d)). The 
mortgage lender will file a “motion for relief from stay” to proceed 
with foreclosure. In most cases, the motion for relief is unopposed 
by the debtor. This hearing is held within a month of the motion 
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being filed with a consent agreement memorializing the debtor’s 
lack of opposition to the property being foreclosed.

   Occasionally, the debtor fights a motion for relief. There are 
numerous arguments a debtor can raise. The debtor may claim 
that the creditor’s security interest is not perfected, meaning there 
is a defect in the lien documents. There can be a question of the 
creditor’s valuation of the property. In rare cases, the debtor argues 
that the creditor is guilty of fraud. In these instances, the court will 
schedule a full hearing another month after the initial hearing.

   Sometimes the debtor will have other property that is nonexempt 
(meaning, the debtor cannot keep it after the bankruptcy). This can 
include cars, boats, planes, art, jewelry, anything movable, and even 
real estate that is not encumbered by a lien or mortgage (meaning, 
all of the debts owed on it have been paid off). The nonexempt 
property will have to be liquidated and distributed to pay off credi-
tors. This is when a four-month case becomes a two-year marathon.

   The trustee will first gather and valuate all of the nonexempt 
assets of the debtor. Next, the trustee will look for buyers to obtain 
the highest price. This can be done through an auction, direct 
advertisement and sale, or through a professional broker. In what-
ever manner the assets are sold, the seller and the trustee take a 
commission. Selling assets can be quick and easy for sought-after 
items, or difficult for specialized property. Inevitably, there will be 
disputes among the trustee, debtor, and creditors over the value of 
the assets. Those disputes get settled by the judge.

   Once the assets are sold, the proceeds get distributed to creditors 
in order of their priority. Priority is determined by law. Secured 
creditors get first crack at the proceeds. Naturally, creditors will 
fight over who has priority. In large cases, significant sums of 
money are at stake. Good attorneys will usually be able to negoti-
ate an agreement with the trustee and other creditors setting out a 
fair distribution of the sale proceeds. But if an agreement cannot be 
reached, hearings have to be held in front of the judge.

   To get a sense of how numerous hearings slow down the progress 
of a case, estimate a month for each hearing. This is the lead time 
required for a hearing to be set.
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• Step 4—Discharge
  Once all of the assets have been disposed of, the case will be sub-

mitted to the judge to sign an order of discharge closing the case 
and wiping out the unpaid debts of the debtor. After disposal of 
assets, this can take anywhere from a few weeks to two months, 
depending on your district. It is an understatement to say that the 
courts are backlogged.

Chapter 13

Cases filed under Chapter 13 of the Bankruptcy Code follow a different 
timeline. In a Chapter 13 case the debtor is restructuring his debt to pay 
it off over time. The debtor files a “Chapter 13 Plan” along with their 
Schedules and Petition. The Plan shows how the debtor will repay existing 
past-due debt (arrearage) within a period of three to five years. The Plan 
also has to show that the debtor has the ability to pay recurring debts 
(mortgages, leases, other payment plans) and still be able to meet regular 
living expenses. The debtor can abandon property as part of the Plan and 
not have to pay debt owed toward that property. After the Plan has been 
completed, the debtor’s unsecured debts are discharged, and the debtor 
is considered current on all secured debts that have been paid under the 
Plan.

• Steps 1 and 2—Filing and 341 Hearing
  Similar to Chapter 7, the trustee holds a 341 Meeting of Creditors 

approximately 30 days after filing of the Petition and Schedules. 
Unlike Chapter 7, the trustee will scrutinize the debtor’s Chapter 
13 Plan to make sure it’s feasible. If it’s not, the trustee will direct 
the debtor to revise his Plan, if possible, and resubmit it before 
going to the next step—confirmation.

• Step 3—Confirmation
  The Chapter 13 Plan has to be confirmed (approved) by the 

bankruptcy court. In most cases, the trustee and creditors have 
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objections to the Plan in its initial form. These objections can be 
related to feasibility of the Plan, unfair treatment of creditors, or 
questionable disclosures about assets, debt, and property values. 
The Plan may have to go through several amendments and versions 
before it’s confirmed.

   The process of getting from filing to confirmation can average 
six to eight months in a typical case. If the debtor falls behind on 
payments during the confirmation stage, it’s possible that the case 
could be dismissed then and there. Statistically, between 66  percent 
and 90 percent of Chapter 13 bankruptcy cases fail, depending on 
the year, and most debtors never make it to the end of their Plan 
(http://govinfo.library.unt.edu/nbrc/report/08consum.html).

• Step 4—Term of the Plan and Discharge
  The bankruptcy code allows for a Plan to last from three to five 

years (or 36 to 60 months, as they say in the Plan). During this 
time, abandoned assets will be repossessed by creditors, and 
the debtor will make two ongoing payments to each creditor: 
(1)  regular installment payments on  mortgages and other loans, 
and (2)   payments on arrearages owed to creditors. The arrear-
age payment is calculated as the amount of arrearage divided by 
the number of months of the Plan, plus a reduced interest rate. 
The arrearage amount is the amount of the back payments owed 
from the date of filing the bankruptcy.

   If the debtor successfully makes all of these payments during 
the term of the Plan, then the debtor is discharged at the end, and 
is no longer liable for any other unpaid debts not covered by the 
Plan. If the debtor misses a payment, the creditors and trustee can 
ask for the case to be dismissed. Often, the debtor is given a few 
chances to catch up. If the debtor is unable to catch up or to get 
the creditors to agree to an amendment of the Plan, the case will be 
dismissed and all of the debts owed by the debtor will be restored 
(less payments made during the bankruptcy).





CHAPTER IV

Creditors and Their 
Attorneys, Is This Really 

Necessary?

As an attorney, I’m required by my profession to answer with an emphatic 
“yes.” Bankruptcy is a very complicated area of the law with many forms 
and technicalities. But as a business owner, you have to weigh the cost of 
hiring an attorney against the likelihood that the attorney will be able to 
help you get any money out of the case. You may end up throwing good 
money after bad.

If the debtor is in a Chapter 7 case, and is claiming no assets, and you 
are not a secured creditor, there’s very little an attorney can do to help 
you. 

However, if there are assets, or you suspect the debtor is being less-
than-truthful in his disclosures, you should consider hiring an attorney to 
push the trustee to investigate further. In other words, if there are assets, 
or you are a secured creditor, absolutely hire an attorney to protect your 
interests and the interests of the secured property. An attorney can file a 
motion for relief from stay that will get you out of the bankruptcy case 
faster than waiting until discharge. An attorney can also represent you in 
dealing with the trustee to maximize your portion of the sale of assets.

In the Chapter 13 context, the calculus is similar. If your business 
is not a secured creditor, it is unlikely that you will realize any payment 
from the Plan. Check the Plan anyway with an attorney. With an attor-
ney experienced in analyzing bankruptcy cases, you will see if unsecured 
creditors are truly left without recourse. If you are a secured creditor, 
it pays to have an attorney work with you to file the Proof of Claim. 
In many courts, a corporate entity can file their own Proof of Claim with 
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the bankruptcy court. However, some courts require an attorney to file on 
behalf of the corporation.

Bottom line: It is best to consult with an attorney regardless of the 
circumstances. A good attorney will tell you when their services aren’t 
needed.



CHAPTER V

Your Rights and Duties 
as a Creditor

We’ve given you an overview of the peoples and processes involved in a 
bankruptcy case. Let’s look more specifically at the rights and obligations 
your company will have as a creditor in a consumer bankruptcy case.

The Automatic Stay

The Bankruptcy Code states that once a bankruptcy case is filed, certain 
rights and restrictions immediately kick in. The most important restric-
tion for both the debtor and the creditor is the automatic stay. The instant 
a bankruptcy case is filed, a bankruptcy estate is created and the debtor 
falls under the protection of the Bankruptcy Code. Protection means that 
all actions to collect the debt must stop immediately. Creditors cannot 
send letters to a debtor, make phone calls, file or continue a lawsuit, or 
take any steps to collect a debt that exists at the time the bankruptcy 
petition is filed.

While the automatic stay protects debtors from collection of existing 
debts, new debts are fair game. Creditors are generally allowed to take 
action to collect newly accrued debts. But what does this include?

An Existing Mortgage or Car Payment?

Since the entire debt owed is outstanding at the time of the bankruptcy 
filing, a creditor is not allowed to send demand for subsequent payments. 
In most mortgage and car note agreements, insolvency (bankruptcy) 
accelerates the debt, making the entire debt due immediately. If the 
 creditor wishes to continue to allow the debtor to make payments and 
hold on to the collateral (the car or house) then the parties can enter into 
a Reaffirmation Agreement (discussed later).
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The creditor is allowed to send a reminder note to the debtor advising 
of the installment payment amount due, but cannot ask for payment. 
This is tricky so it is best to avoid at all costs. Your attorney will commu-
nicate with the debtor’s attorney about unpaid installments.

Payment on New, Post-Filing Debt

In some limited circumstances, a bankruptcy debtor can get credit or a 
loan after he’s filed for bankruptcy protection. There are also some types 
of recurring debts that are not installment payments, such as homeown-
ers association dues or condominium assessments. These types of debts 
generally can be collected during bankruptcy and demand is technically 
permissible.

HOWEVER, any attempt to collect a debt during bankruptcy is 
legally precarious. Keep in mind that the debtor’s assets and cash are 
now part of an estate that is under the care of the trustee. It is best to 
work with your attorney to obtain relief from the automatic stay before 
proceeding with any type of collection activity.

Lawsuits That Are Already Pending

Any lawsuit that was pending at the time the bankruptcy case was filed is 
“stayed.” This means the case is frozen where it is, and litigation cannot 
continue. It is incumbent upon both parties to notify the trial court that 
bankruptcy has been filed, so the court can stay the case on their docket. 
Actions that happen in the trial court during bankruptcy are generally 
void.

Co-Debtors

A co-debtor is a person obligated to pay a debt along with the bankruptcy 
debtor, but who is not a party to the bankruptcy case. In Chapter 7, the 
co-debtor does not receive any protection. But in Chapter 13, there is a 
co-debtor stay (11 U.S.C. § 1301). This means that a creditor cannot take 
any action to collect a debt against a co-debtor while the bankruptcy case 
is pending. To continue collecting against a co-debtor in Chapter 13, the 
creditor must obtain an order from the court lifting the automatic stay.
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Determining Your Status as a Secured  
or an Unsecured Creditor

Whether you are a secured or an unsecured creditor will make or break 
your chances of recovering an unpaid debt in a bankruptcy case. But how 
do you know if you are secured or unsecured?

A secured creditor is one who has a lien on an asset of the debtor. This 
could mean a mortgage on real property, a lien on a car securing a car 
note, a UCC-1 lien on inventory and equipment, or any right to property 
owned by the debtor that was acquired to secure a debt. To make the cred-
itor “secured,” some sort of notice of the security must be filed with an 
official body. Typically this is a mortgage deed, deed of trust, or security 
deed filed with the county real estate clerk’s office, a UCC-1 statement 
with the secretary of state, or a car lien filed with the department of motor 
vehicles. If there is no recorded, public document giving notice of the 
lien, then the debt and the creditor are unsecured.

An unsecured creditor is the opposite of a secured creditor. The debt 
owed is not secured by any property or collateral. The debtor simply 
promised to pay and the obligation is a matter of contract.

Chapter 7

In a Chapter 7 case, an unsecured creditor has almost no role. Most 
Chapter 7 cases have no assets to dispose of, so the unsecured creditor is 
left without recourse. The unpaid debt will be discharged with nothing 
paid out to the creditor. In the unlikely event that there are unencum-
bered, nonexempt assets in a Chapter 7 case, an unsecured creditor will be 
far down on the list of priorities to get paid. The secured creditors will all 
have to be paid off first, in full. If any money remains, unsecured creditors 
may get a share.

Secured creditors, however, have the right to ask the bankruptcy court 
to allow the creditor to seize the collateral. This is usually done with a 
motion for relief from stay, which will allow the creditor to use state law 
remedies (like foreclosure) to take the collateral. While the market value 
of the collateral will often be less than the debt owed, the secured creditor 
is not left completely empty-handed. In the rare event that the collateral 
is sold for more than the debt, the excess proceeds have to be returned to 
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the trustee for distribution to other creditors. Creditors generally cannot 
profit in bankruptcy.

Chapter 13

In a Chapter 13 case, unsecured creditors are almost never part of the 
Plan. Unsecured debt gets discharged if the Plan is completed. However, 
if the case is dismissed either before or after confirmation of the Plan, 
the unsecured debts are restored. It makes sense, therefore, to monitor 
 Chapter 13 cases to their conclusion even if you are an unsecured creditor.

Secured creditors have to be accounted for in the Plan. If an arrearage 
is owed, it has to be paid off as part of the Plan. The debtor also has to 
show how he will make installment payments based on his income. The 
debtor can also abandon secured property to the creditor, opening the 
door for foreclosure or another state law remedy of seizure.

Section 341 Hearing

At the 341 Hearing (the Meeting of Creditors), all creditors are allowed 
to appear and observe the meeting. Creditors are allowed to ask questions 
of the debtor related to their financial disclosures, intent, and condition 
and location of any secured property. This is also a good chance to discuss 
seizure of abandoned property with the debtor’s attorney. Creditors rarely 
appear for 341 Hearings unless they suspect fraud or deception.



CHAPTER VI

Petitions, Schedules, and 
Forms: Understanding 

the Many Documents of a 
Bankruptcy Case

Petition and Schedules

The Petition and Schedules can range in length between 12 and 65 pages. 
Shorter Petitions with empty Schedules are commonly called “skeleton” 
petitions. They’re bare bones. Skeleton Petitions are usually filed when a 
debtor is in a rush to file because of an immediate deadline, or in rare cases 
of abuse where the debtor does not intend to follow through with the 
bankruptcy, but merely interfere with creditors. These must be amended 
and completed within a certain deadline set by the bankruptcy court or 
the case will be dismissed.

We’ll look at a Petition and Schedules used by a small family business. 
The business was a “sole proprietorship,” not a corporation. In this case, 
the family owned real estate that they rented out for income. We’ll go 
page-by-page to dissect the documents so you understand what you’re 
looking at when you receive a Notice of Bankruptcy, and when you get a 
hold of the underlying documents, you’ll be able to spot errors relating to 
your status as a creditor, and you’ll be better able to discuss the case with 
your attorney.
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• Here the debtor (or debtors) gives their personal information 
and the names of any related businesses. Check the list of 
names against your information for the debtor to see if they 
left out any business names.

• The debtor also states the chapter of bankruptcy, and whether 
they’re filing as an individual or a corporate entity.

• Whether the debtor believes funds will be available to distrib-
ute to unsecured creditors is also stated on this page. This is a 
flag for unsecured creditors to take notice of a case.
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• On this page, the debtor lists all of his prior bankruptcy 
cases. This is important because of the automatic stay. If a 
debtor has filed more than one case within 180 days (e.g., if 
the first one was dismissed), then the stay may only last for 
30 days. More cases within 365 days or two years bring about 
a presumption of abuse. Carefully discuss this section with 
your attorney. This will be implications for how the case will 
proceed.
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• While this is simply a signature page, it is very important. The 
debtor is affirming under penalty of perjury that everything 
contained in the Petition and Schedules is correct. The debtor 
risks massive fines and years in jail for lying on these forms. It 
is not uncommon for creditors’ attorneys to wave this page in 
front of debtors of questionable character.
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• The Bankruptcy Code requires all debtors to undergo two 
financial management seminars. One must be taken before 
the bankruptcy case is filed and one must be taken within a 
number of days after filing. The debtor must certify that he 
completed, or will complete, these courses and file the certifi-
cates of completion.
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• The financial management and counseling course is fairly 
standardized and can be taken online from a number of 
providers. It is inexpensive, ranging from $25 to $50 per 
course. I personally recommend that everyone take a financial 
management or counseling seminar to better manage their 
personal finances.
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• Here begins the Statement of Financial Affairs. The debtor 
must disclose all income for the three years preceding bank-
ruptcy.

• Section 1 requires disclosure of all income from employment. 
A negative number in this section is odd (since either you 
make more or you don’t from employment, but you can’t lose 
money). In this case, the debtors were examined by the trustee 
in detail about their income.

• Section 2 requires disclosure of all income from business 
 operations and the source.
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• Section 3 asks for information about payments made to credi-
tors within the 90 days preceding filing. The section is divided 
between consumer and nonconsumer debts. This is important 
because of the concept of fraudulent transfer. The trustee has 
to make sure that the debt payments were made within the 
ordinary course of business. Otherwise other creditors can 
claim that they were disadvantaged, arguing that the debtor 
knew he was going to file bankruptcy and intentionally shut 
them out.

• Section 4 requires the debtor to list all pending lawsuits.
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• Section 5 asks the debtor to disclose any property that was 
recently seized or repossessed by creditors.

• Section 6 deals with receivership and assignment of property. 
The trustee is looking to see if the debtor has any property or 
money being held by third parties. This property, as well, is 
part of the bankruptcy estate.

• Section 7 asks about gifts. Again, this relates to fraudulent 
transfer. If ordinary, small, gifts are given for common pur-
poses ($25 for a grandchild’s birthday) it is of no concern. 
But if $10,000 is given for no good reason, that will cause the 
trustee to take action and demand the money back.
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• Sections 8 through 11, continuing the theme of pre-bank-
ruptcy distribution of funds, ask the debtor to disclose all 
other transfers of property or money, and also for information 
about closed bank accounts.
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• Section 13 asks for setoffs, meaning claims that the debtor has 
against a creditor, which may reduce the debtor’s liability to 
that creditor.

• The other sections ask for information about safe deposit 
boxes, prior addresses, and former spouses. This is only 
 relevant in community property states.



30 UNDErSTANDING CONSUMEr BANKrUPTCY

• Section 18 here is key, as it will contain more detailed infor-
mation about the debtor’s businesses.
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• These sections are devoted mostly to disclosure of business 
managers, executives, and partners.

• For certain creditors, Section 20 is important because it lists 
inventory. If you are trying to recover items held on consign-
ment, or if you claim a lien on inventory, pay careful atten-
tion to this section.
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• Note Section 23 on this page, which lists distributions to 
partners, officers, and shareholders. While here it is blank, it’s 
a good place to catch questionable distributions of business 
funds.
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• Again, this is just a signature page. But it is evidence of the 
debtor affirming everything in the Petition under penalty of 
perjury.
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• We begin the Schedules with the Summary of Schedules.
• This summarizes the assets and liabilities of the debtor. In a 

bankruptcy case, it should be inevitable that liabilities exceed 
assets.

• On this page, you can immediately spot red flags for missing 
assets, excessive or reduced claims of debt, or missing infor-
mation.
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• This Statistical Summary page factors income and unsecured 
debt into the bankruptcy calculation.
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• Schedule A is a disclosure of all real property (real estate) in 
which the debtor has an interest. This includes all forms of 
ownership, but not leases.

• The debtor has to disclose the location of the property 
(address or legal description sufficient to identify the prop-
erty), the nature of the property (house, raw land, com-
mercial, industrial), the type of interest that he has (sole 
ownership, joint, fee simple, life estate), the value of the 
property, and the amount of claim that secured creditors have 
for debt owed encumbering the property.

• The value of the property has to be some form of market 
value.
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• Schedule B requires the debtor to list all of his personal prop-
erty. This is everything that’s not real estate.

• The form lists all of the different types of property. The debtor 
has to provide specific information about the property, his 
ownership interest, and the market value. Since used personal 
property usually has less value than new, these numbers will 
inevitably be low.

• One key point is that personal property has a lot of exemp-
tions under state law, meaning that a debtor gets to keep the 
personal property they need to re-start their life after bank-
ruptcy. But the exemption has limits. You will find that the 
values for the personal property conveniently coincide with 
the state exemption limits. There’s nothing nefarious about 
this, as it is usually reasonably accurate. But it is something to 
take notice of if you know the debtor has some special prop-
erty that they do not list.
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• For business purposes, it’s important to take note of  Section 16 
here and review accounts receivable. These accounts are an 
asset that can be assigned. Also, litigation can be instituted by 
the trustee on behalf of the estate.



 UNDErSTANDING ThE MANY DOCUMENTS OF A BANKrUPTCY CASE 39

• For businesses, look at equipment, machinery, and inventory. 
These may be assets, but they also may be encumbered by 
liens. If they’re your liens, double check on the details and the 
value of these assets.
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• On the bottom of this page, you will see the total value of the 
personal property.
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• Schedule C lists the personal and real property exemptions. 
By state law, the debtor is allowed to claim a certain value of 
each type of property as exempt from liquidation.

• Review this list carefully to see if there is any excess value, 
meaning property that is worth more than the allowed 
exemption.



42 UNDErSTANDING CONSUMEr BANKrUPTCY

• On the bottom of this page, you will find the amount of 
exempt property versus the total value of the property. If the 
latter is higher, there will be assets available for distribution to 
creditors.
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• Schedule D is a list of creditors holding secured claims on real 
and personal property.

• This schedule lists the name and address of the creditor, the 
property subject to the lien, the value of the property, and the 
amount of the lien claim.

• At the bottom will be the totals for lien claims versus value.
• If you believe you are a secured creditor but are not listed 

on Schedule D, it is important to bring that to the attention 
of your attorney immediately. Your attorney will inform the 
debtor’s attorney and the trustee. Also make sure the numbers 
for your collateral are correct.
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• Schedule E relates to unsecured priority claims. These are 
claims for child support, alimony, and taxes. Priority claims 
can also be salary and benefits owed to employees.
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• Schedule F lists unsecured, nonpriority claims. In other 
words, everyone else. Most unsecured creditors will be listed 
here.

• The schedule lists the name and address of the creditor, the 
date the debt was incurred (although it’s rarely listed), and the 
amount of the claim.

• At the bottom you will find the total of the unsecured claims.
• Schedule F is usually multiple pages long. We show only the 

first page as an example.
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• Schedule G will list leases that are currently operative, along 
with other contracts that are ongoing at the time of  bankruptcy.
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• Schedule H lists co-debtors. A co-debtor is a person or corpo-
ration obligated on a debt along with the debtor, but is not a 
party to the bankruptcy.
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• Schedule I is a disclosure of the debtor’s monthly living 
expenses. The purpose is to show that the debtor has enough 
income to meet his regular monthly living expenses, including 
debt payments, plus the Chapter 13 Plan payment on arrear-
ages. In Chapter 7, this will show that the debtor does not 
have the ability to make his monthly payments and therefore 
should be granted a discharge.

• This schedule is pretty well scrutinized by the trustee. Often 
debtors will drastically overestimate or underestimate living 
expenses depending on their goal.
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•  This disclosure is provided to the debtor pursuant to the 
bankruptcy code. It is a “plain English” summary of the bank-
ruptcy laws so the debtor will understand their obligations 
and what they’re getting themselves into. I present it here so 
you understand bankruptcy from the debtor’s perspective. The 
debtor certifies that they’ve read this form before filing for 
bankruptcy protection.
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• This is the second page of the required disclosure.
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•  The Petition and Schedules concludes with a mailing list of all 
the creditors. Review the list and see who else the debtor has 
business with. This could provide insight into how they got 
into bankruptcy and how assets may be distributed.
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Chapter 13 Debtor’s Plan of Reorganization

The Chapter 13 Plan is the debtor’s proposal to pay off pre-petition 
accrued debt to secured creditors (the arrearage), while maintaining 
payments on other debts secured by property that the debtor intends to 
keep, and also keeping up with their living expenses. The following is 
an  example of a Chapter 13 Plan. We’ll go through it in detail so you 
can identify where your business might fit into the plan, and where you 
should be concerned. Discussing the plan in detail with your attorney 
is the best way to understand the impact of a Chapter 13 Plan on your 
business. Unlike the Petition, which is a standard form across the country, 
the form of the Plan may differ by district. But the essential points are 
the same. The plan shown here is from the Northern District of Georgia, 
which tends to be lengthy.
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• The key parts of the Plan are anything that involves filling in 
the blanks, or adding text. Note Section 2, which sets out the 
monthly Chapter 13 Plan payment, how the payment will 
be made (whether directly to creditors or to the trustee), and 
Section 4, which is the debtor’s attorney’s fee.

• If the monthly Plan payment, plus monthly expenses, exceeds 
monthly income then the Plan is not feasible and has to be 
revised.

• The attorney’s fee is subject to the trustee’s review for being 
excessive. Most attorneys stay within the bounds of local 
custom on this matter.
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• On this page, note the priority claims of taxes. Taxes can 
include unpaid income or payroll taxes due to the federal gov-
ernment or the state. Taxes can also include unpaid property 
taxes.

• The Plan requires that pre-confirmation payments be made, 
known as “adequate protection.” This page notes whether 
special pre-confirmation payments will be made or whether 
payments will be made through the trustee under the regular 
terms of the Plan.

• A creditor can claim that the payments are “inadequate” if 
they do not lead to the arrearage being paid off by the end of 
the term of the Plan, among other reasons.
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• This page will contain Plan information for personal property. 
The debtor will list the personal property that is collateral for 
loans, and his intent for retaining or abandoning the property.

• If the debtor is going to keep the property, he has to set out 
the repayment plan for the arrearage. It must totally pay off 
the arrearage, but the interest rate must be high enough to 
be “adequate” but low enough that the debtor can afford the 
payment.

• This debtor made an error listing real property here.
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• This page relates to real property. The debtor has to list all of 
his encumbered real property and declare what he intends to 
retain and let go.

• If he is going to retain the real property, he has to state how 
he will pay off the arrearage. Just as previously, the arrearage 
payment must be feasible given his income and expenses.

• This page also lists unsecured claims and whether unsecured 
creditors will realize any payment from the Plan. In most 
cases, the answer is “no.”
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• Pay careful attention to the “Other Provisions” on this page. 
While it is blank here, often this is where debtors sneak in 
provisions that are not to the liking of secured creditors. 
They may say that payments will be one amount initially and 
another amount later. It’s also common to list intentions to 
strip an inferior lien or mortgage at this point.

• If that is the case, speak to your attorney about rvemedies to 
preserve your lien rights and chance at receiving payment.
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Creditor’s Proof of Claim

  A creditor files a Proof of Claim to let the trustee, the debtor, and 
other creditors know the amount and nature of their claim. The 
Proof of Claim is used to establish security status and priority 
when payments are being made. In most cases, a Proof of Claim is 
only filed in a Chapter 13 case. But sometimes, if a Chapter 7 case 
has assets to be distributed, the trustee will direct creditors to file a 
Proof of Claim. The following is an example of a Proof of Claim. 
If the claim is secured, most districts require a copy of the security 
agreement to be included with the filing, such as a mortgage, deed 
of trust, security deed, or UCC-1 statement. Some districts allow 
businesses and corporate entities to file their own Proofs of Claim. 
Others require an attorney to file on behalf of a corporation. Either 
way, let’s review the required information so you can fill it out on 
your own behalf, or assist your attorney more effectively.
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• The top of the page requires basic information about the case 
name, name and address of the creditor, and other contact 
information.

• Section 3 requires the creditor to state the basis of the claim. 
This is usually “money loaned” or “auto loan” or “real estate 
mortgage.” Something along those lines.

• Section 4 requires the creditor to state whether the claim is 
secured, and if so, to describe the collateral, provide the loan 
amount, the balance due (the secured claim), the interest 
rate, and any arrearage owed. If there is no security, just the 
amounts are necessary.
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• If the claim is secured, the creditor is required to attach a copy 
of the security agreement, or other document that shows that 
the claim is secured. This is usually the mortgage or security 
deed, car lien, or UCC-1 statement. If you do not have a copy 
of the document, you have to explain on this page why there 
is no security document.



CHAPTER VII

Case Studies and Best 
Practices for Your Industry

General Considerations for Written  
Agreements with Customers

Most businesses that work with consumers will have a written agreement 
for anything other than an outright cash sale on the spot. Even then, 
you’ll have a receipt. If you are going to have any sort of relationship 
with a consumer beyond a point-of-sale transaction, make sure there are 
documents to memorialize the transaction. A handshake is worthless in 
bankruptcy court. Get everything in writing.

Make sure that your loan agreements contain language that void the 
agreement due to insolvency giving the creditor the right to seize the col-
lateral pursuant to state law. Make sure that your documents are signed 
and witnessed properly as required by your state law. If you’re taking a 
security interest, make sure your security instrument is recorded properly 
and has the correct notary and witness seals. There have been many cases 
where secured status was denied for an improperly recorded or signed 
document.

Venders and Suppliers

Often in your business, you are shipping products on credit. At the time 
that you begin a relationship with a client where you’ll be shipping on 
credit (direct credit, not through a finance company that pays you up 
front), file a UCC-1 statement on all goods sold and on all inventory. 
This will give you secured creditor status in the event your customer goes 
bankrupt. Also make sure your finance agreements declare a default when 
the buyer becomes insolvent. This will void the contract and make the 
entire debt due.
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Keep extremely accurate books and records. Record all payments 
and keep copies of all invoices and payment demands. Make sure your 
accounting system can accurately show a third party how payments are 
applied to principle, interest, and late fees. The single biggest problem 
creditors have in bankruptcy court is explaining to a judge how they 
arrived at their figure for the debt owed. It happens in every industry.

Consumer Lenders

Consumer lenders would do well to read the aforesaid advice, specifically 
related to contracts and keeping accurate financial records. If you’re a 
purchase money lender, for example, selling a TV on store credit, you are 
entitled to file a UCC-1 statement to secure your rights to seize the TV. 
Now, one has to do the math to see if the goods you’re selling are worth 
the great effort to become a secured creditor in the event of a consumer 
bankruptcy. Insurance is available for businesses to protect their accounts 
receivable.

If your line of business is unsecured consumer lending, not purchase 
money, be sure to closely follow the rules of the automatic stay. As we said 
previously, once a bankruptcy case is filed, unsecured creditors have little 
recourse or hope of recovering money. Monitor a Chapter 13 case closely 
and, perhaps, do what you can to get it dismissed. This will restore the debt.

Landlords and Tenants

Landlords, whether commercial or residential, are subject to the auto-
matic bankruptcy stay just like all other creditors. How you treat a debtor 
in bankruptcy depends on your goals. If the debtor intends, and is able 
to, continue occupying the property and paying rent, a landlord can enter 
into an agreement with the debtor to continue paying rent during the 
term of the bankruptcy, and allowing the debtor’s lease to survive the 
bankruptcy.

However, if the debtor is unable to pay, the landlord must get relief 
from the automatic stay to proceed with eviction. If the bankruptcy case 
is pending during the eviction, the landlord is not permitted to sue for 
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unpaid rent or damages. These claims must be made part of the bank-
ruptcy case.

Mortgage Lenders

Mortgage lenders generally require the assistance of an attorney. As a 
secured creditor, with the collateral being real property, a mortgage lender 
can ask the bankruptcy court to lift the automatic stay to proceed with 
state law foreclosure. However, in Chapter 13, if the lender is receiving 
“adequate protection,” meaning payments sufficient to secure the value 
of the collateral (equivalent to the correct mortgage payment), the lender 
cannot seek foreclosure.

Mortgage lenders have to confirm that the subject property is insured 
and that taxes have been paid. The mortgage lender will want to do their 
own independent appraisal of the property to confirm the value, relative 
to the debt owed.

Because of the explosion of foreclosures, courts have begun to scruti-
nize mortgage lenders more carefully. Make sure that you have all deeds 
and security instruments signed and witnessed properly as required by 
your state law. Make sure everything is recorded with the appropriate 
authority. Improperly signed or recorded documents may void a lender’s 
security interest.

The single biggest hurdle mortgage lenders face in bankruptcy court 
is numbers. Mortgage lenders are notoriously bad at keeping track of 
payments and applying those payments properly to calculate outstanding 
debt or arrearage. I’ve heard many judges say from the bench, on the 
record, that they don’t trust any numbers provided by a mortgage lender, 
because they have been allowed to fudge the math for so many decades.

It is imperative that you keep accurate records of all payments and a 
running total of the payment application and balance due. You must be 
able to explain to the court how each number was calculated, and show 
the method of calculation based on the loan contract. This is an onerous 
burden on mortgage lenders today. But according to numerous bank-
ruptcy judges I’ve spoken to over the years, it is a consequence of shoddy 
work that the industry has endured for the last 30 years.
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Community Associations

Countless community and homeowners associations exist throughout the 
United States. They come in every form from subdivisions to condomini-
ums. Homeowner bankruptcy is a huge problem for homeowners associ-
ations who cannot collect membership dues from insolvent homeowners.

In most cases, the community association will be considered a secured 
creditor. Many state statutes provide for automatic (statutory) liens on 
real property for unpaid membership dues. Even so, it is still best to file 
a claim or notice of lien in the county real estate records if an arrearage 
builds up. This will save time and money explaining to an uninitiated 
bankruptcy judge the process of the statutory lien.

In a Chapter 7 case, most homeowners will be surrendering their real 
property to the mortgage lender. In this case, the Association is essentially 
out of luck and will likely never be able to collect the unpaid assessments. 
This can be especially frustrating since lenders take time to foreclose 
upon, and take title to, the real property. During that gap period, the 
association can generally not demand collection, nor attempt to collect 
after the bankruptcy is over. Some states have proposed statutes under 
debate to deal with this gap period.

In a Chapter 13 case where the debtor intends to keep their real prop-
erty, the debtor is liable to pay assessments as they come due during the 
course of the bankruptcy case, as well as the arrearage. The arrearage will 
be accounted for in the Chapter 13 Plan. The debtor must show in his 
Schedules that he can afford to continue to pay assessments. Otherwise 
the association can ask the bankruptcy court to dismiss the case based on 
an unfeasible Plan.

If an association is not getting paid, there are precious few options. 
An association could theoretically ask the court to lift the automatic stay 
and allow the association to foreclose its lien, if permitted by state law. 
However, in most cases, the association’s lien is either inferior to the mort-
gage lender, disallowing the foreclosure, or the foreclosed property would 
still have the mortgage lender’s lien on title, limiting the sale possibilities.

It is important for community associations to work with attorneys expert 
in the field of association law. Each state has its own unique legal regime. 
The best practice for homeowners associations is to keep up with collection 
and lien filing, and keep meticulous records of billing and payment.



 CASE STUDIES AND BEST PrACTICES FOr YOUr INDUSTrY 65

Case Study—“When the Liquor Distributor  
Went Bankrupt”

The most unique case I ever dealt with involved liquor. I represented a 
liquor importing company that was a creditor in a bankruptcy case. The 
debtor was a liquor distributorship. The importer gave the distributor 
liquor, based on orders, to sell on consignment. Then the distributor sells 
the liquor to stores and pays the importer back from the profits. One 
would think this should be a thriving business. But when this distributor 
went bankrupt, he owed my client in excess of $90,000.00. And all of the 
liquor that was consigned with the distributor was still in the warehouse.

The first question the trustee asked when we all gathered together was, 
“How in the world does a liquor distributorship go out of business?!” We 
were all baffled. The trustee brought in a liquor law expert to assist with 
licensing and valuation. The distributor was indebted to his landlord for 
several hundred thousand dollars. The entire balance of the unpaid lease 
came due. Very quickly, the landlord became the top priority creditor.

My client demanded that we simply seize the liquor. However, my 
client broke the cardinal rule of doing business: he did not have anything 
in writing. All we had to go by was a shipping report and my client’s 
word of the value. There were no consignment agreements, no contracts, 
no liens, no notes. The trustee accepted our claim, but we did not have 
enough evidence to get relief from stay to seize the liquor. Nor could we 
claim priority status as a secured creditor. The trustee proposed to sell the 
liquor, somehow, to pay off the creditors.

Aside from our inability to get paid or get the inventory returned, my 
client insisted that under state liquor law, a trustee could not sell liquor 
without a license. Case law and the judge said otherwise. The trustee, 
apparently, stepped into the shoes of the distributor, licensed and all, 
when the bankruptcy case was filed. My client was livid.

In the end, the liquor was sold for 1/10th its value, and my client got 
nothing. No cash, no returned inventory. The case took over two years to 
resolve. But the lesson was learned: always get your agreements in writing. 
My client’s willingness to do big business on a handshake cost him tens 
of thousands of dollars.





CHAPTER VIII

Post-Bankruptcy—The 
Relationship Continues?

Effect of Bankruptcy Dismissal

At whatever stage it occurs, a bankruptcy dismissal puts the parties back 
as they were. The automatic stay is immediately lifted, meaning collection 
action can be taken again. All debts that were due before are due again, 
less any payments made.

In the event of a dismissal, your relationship with the debtor con-
tinues as it was before. You are entitled to add on interest and late fees 
that accrued during the bankruptcy. You may reinstitute or continue any 
lawsuits that were pending against the debtor.

There are rare cases when a bankruptcy case is dismissed and then 
reopened. There are grounds where a judge will allow a case to be 
reopened, such as illness, mistake, in the interest of justice. It is important 
to debtors that a case be reopened rather than refiled. There are adverse 
consequences to filing multiple bankruptcy cases. Fortunately for the 
creditor, any action taken during the time the case was dismissed is valid, 
and not a violation of the automatic stay. So once a case is dismissed, it is 
best to continue your collection action immediately.

Multiple dismissals within a given period of time may disallow 
the debtor from filing again, or if he does file, the debtor may not 
receive  protection under the automatic stay. Multiple filings in a short 
time  following multiple dismissals give rise to a presumption of fraud 
(11 U.S.C. 362(c)(3)).
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Bankruptcy Discharge

A bankruptcy discharge order means that all debts owed that did not 
survive the bankruptcy are now uncollectable. In Chapter 7, this means 
all debts that were not subject to a reaffirmation agreement. If you do not 
have a reaffirmation agreement, and your lien on any secured property 
survived the bankruptcy, you may now proceed with foreclosure. But the 
debt itself is uncollectable. If you did have a reaffirmation agreement, 
your relationship with the debtor continues under the terms of the reaf-
firmation agreement. In Chapter 13, this means all debts owed on aban-
doned collateral, and all debts on unsecured claims are now uncollectable. 
Similar to  Chapter 7, if there is surviving collateral with a surviving lien, 
the creditor may proceed with foreclosure. 

A strong note of caution: It is a violation of bankruptcy law to attempt 
to collect a debt that has been discharged in bankruptcy. Attempted 
 collection of a discharged debt is as severe a violation as trying to collect 
a debt in violation of the automatic stay.

Make sure to consult with your attorney after the bankruptcy case 
has been concluded about how you may proceed with the collection of 
unpaid debts and recovering collateral.



CHAPTER IX

In Case You Were 
Wondering…

There are several other types of bankruptcy. You will hear about one or 
more of these commonly in the media. While they are generally not 
related to consumer bankruptcy, it seems appropriate to at least give them 
a mention.

Chapter 9—Municipality Bankruptcy

The federal government is allowed by law to operate in a deficit. States, 
cities, and towns are generally not allowed this same privilege. It  happens 
from time to time that a city goes bankrupt. In other words, the city 
is unable to meet its legally obligated payments. These payments can 
include benefits to workers and citizens, payments on outstanding debt 
like municipal bonds, and operating expenses.

A famous recent example is the bankruptcy of the City of Detroit. 
At the time of publication, the case is ongoing. In reaching agreements 
with creditors, the City of Detroit has agreed to drastic cutbacks in 
employee salaries, operating budgets, and public entitlements. The city is 
also selling off assets like priceless works of art.

This form of bankruptcy is very rare, but it has a severe impact on the 
region of the bankrupt municipality.

Chapter 11—Corporate Reorganization and 
Wealthy Consumers

There are two types of Chapter 11 bankruptcy. The most well known 
is corporate reorganization or unwinding. Reorganization was done by 
General Motors in 2008 to 2009. Whereas Pan Am, a number of years 
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back, used bankruptcy to shut down. This is like Chapter 13 for corporate 
entities. There is even a Chapter 11 Plan of Reorganization.

The second type of Chapter 11 is for individuals who meet a  certain 
wealth threshold. Their bankruptcies are too complicated for the 
 Chapter  7 or Chapter 13 system with numerous creditors and more 
experts needed to value and sell off assets. If you encounter a Chapter 11 
consumer bankruptcy, go immediately to an expert attorney. Do not even 
consider attempting to navigate this extremely complex form of bank-
ruptcy on your own, without an attorney’s guidance.

Chapter 12—Family Farmers and Fishermen

This author has encountered two Chapter 12 bankruptcies in his career. 
Both were related to family farms. Very few judges have experience with 
this chapter of the bankruptcy code, and often experts are called in to 
assist. Bankruptcy law gives special consideration to consumers whose 
primary line of work is farming or fishing. Assets and debts of farmers 
and fisherman do not fall neatly into the categories of Chapter 7 and 
Chapter 13 bankruptcies. Farmers typically operate on a different system 
of financing from banks than ordinary consumers. Also, the valuation 
of crops is a specialized matter. Operationally, a Chapter 12 bankruptcy 
is similar to Chapter 13. Again, if you run into this type of bankruptcy, 
proceed immediately to a qualified lawyer to assist.

Chapter 15—International Bankruptcy

This is a special form of bankruptcy for multinational corporations. Again, 
because of the unique structure of financing multinational companies, 
and marshalling and disposing of assets in multiple countries, experts and 
a special system of bankruptcy law are called into play.



Conclusion

If you receive a bankruptcy notice from one of your customers, do not 
despair. Part of doing business is dealing with customers who may never 
pay. The bankruptcy code and process give business creditors some chance 
and hope of recovering their unpaid debts. A wise man once said, this just 
is business, not personal. Keep your head, make wise decisions, keep great 
records, and you will navigate this maze of bankruptcy successfully.
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