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The Problem and Its Solution

The nation’s 6,000 plus trandt agencies need to have
access to a program that can provide authoritatively
researched, specific, limited-scope studies of legal issues
and problems having national significance and applica-
tion to their business. Some trangit programs involve
legal problems and issues that are not shared with other
modes; as, for example, compliance with transit-
equipment and operations guidelines, FTA financing ini-
tiatives, private-sector programs, and labor or environ-
mental standardsrelating to trangt operations. Also, much
of the information that is needed by transit attorneys to
address legal concerns is scattered and fragmented. Con-
sequently, it would be helpful to the transit lawyer to have
well-resourced and well-documented reports on specific
legal topicsavailableto thetrangt legal community.

The Legal Research Digests (LRDs) are developed to
assist transit attorneys in dealing with the myriad of initia-
tives and problems associated with transit start-up and
operations, as well as with day-to-day legal work. The
LRDsaddresssuchissuesaseminent domain, civil rights,
conditutional rights, contracting, environmental con-
cerns, labor, procurement, risk management, security, tort
lighility, and zoning. Thetrangt lega research, when con-
ducted through the TRB's legd studies process, ether
collects primary datathat generaly arenot available else-
where or performs analysis of existing literature.

Applications

Public-private partnerships (PPPs) provide an increas-
ingly important project ddlivery dternative in a public
agency’s toolbox, as a way to implement and finance
public projects. One attribute of PPPs is that they enable
transit agencies to collaborate with private, for-profit
entities to provide increased transit service. Partnering

public and private entities share resources, risks, and
rewards, and, in so doing, have the potential for allowing
the public entity to leverage its funding and provide more
transit service. Transit-related PPPs have the potential to
involve complex concession agreements in which pri-
vate entities may design, build, finance, operate, and
maintain entire transit corridors or modalities for a transit
agency. PPPs can also pose significant legal and practical
challenges. Among issues that may arise are;

* Riskissues. For example, PPPs may involve a private
entity serving as a concessionaire but retain fare-
Setting power with the public entity. Such arrangements
can raise issues regarding revenue risk allocation.

* Tax and financing issues. To obtain financing and
favorable tax treatment, the private entity may need
to demonstrate ownership of the asset being devel-
oped by the PPP, yet the public entity needsto main-
tain continuing control of the project (among other
reasons, to qualify for federal funds).

* Federal and local legal issues. PPPs currently involve
several major exceptions to standard federal laws and
regulaions. In addition, locd laws may restrict or im-
pact PPPs. Care must be taken to ensure that the PPP
framework complies with Federal Transit Administra-
tion requirementsand other gpplicablelegd provisons.

* Insurance issues. PPPs may involve complex insur-
ance arrangements and project-specific policies.

 Labor issues. If a PPP includes a private entity per-
forming transit operations or other related work,

|abor issues may need to be addressed by the partners.

This digest should be useful to transit lawyers,
planners, and transit administrators as they assist with
negotiating PPP agreements and arranging for imple-
mentation of PPP programs.

TRANSPORTATION RESEARCH BOARD
OF THE NATIONAL ACADEMIES
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TRANSIT PUBLIC-PRIVATE PARTNERSHIPS: LEGAL ISSUES

By Larry W. Thomas, The Thomas Law Firm, Washington, DC

I. INTRODUCTION

The concept of a public-private partnership
(PPP) seems to have originated in the United
States.! PPPs may design, build, finance, operate,
and maintain transit facilities or entire transit
corridors or modalities for a transit agency. Using
the value of total PPPs as a guide, the transporta-
tion sector is the largest user of PPPs in the
United States.? A PPP is not a partnership in the
legal sense.? Rather, a PPP is a contractual ar-
rangement between a public agency as sponsor
and a private partner for the design and construc-
tion and possibly the financing, management, and
operation of infrastructure, such as transit sta-
tions and rail corridors.* PPPs are “essentially a
form of procurement”™ in which a “public entity
‘retains a substantial role’...and exerts control
and oversight of the asset or infrastructure.” A
PPP seeks to create “the most economically effi-

! E.R. YESCOMBE, PUBLIC-PRIVATE PARTNERSHIPS,
PRINCIPLES OF POLICY AND FINANCE 2 (2007), hereinafter
referred to as “Yescombe.”

2 PoLicy, FINANCE & MANAGEMENT FOR PUBLIC-
PRIVATE PARTNERSHIPS 200 (Akintola Akintoye &
Matthias Beck eds., 2009), hereinafter referred to as
“Akintoye & Beck.” PPPs may be known by other
names, such as a Cooperative Development Agreement
(CDA) in Texas, Performance-Based Infrastructure
(PBI) in California, State Asset Maximization (SAM) in
New York, or Private Finance Initiative (PEFI) in
Europe.

3 YESCOMBE, supra note 1, at 3.

4 R. Richard Geddes & Benjamin L. Wagner, Why Do
U.S. States Adopt Public-Private Partnership Enabling
Legislation?, at 2 (Dec. 2010), hereinafter referred to as
“Geddes & Wagner,” abstract available at
http://www.human.cornell.edu/pam/people/upload/Why-
Do-States-Adopt-PPP-Leg-Dec-2010.pdf.

5 FEDERAL TRANSIT ADMINISTRATION, REPORT TO
CONGRESS ON THE COSTS, BENEFITS, AND EFFICIENCIES OF
PUBLIC-PRIVATE PARTNERSHIPS FOR FIXED GUIDEWAY
CAPITAL PROJECTS 1, hereinafter referred to as “FTA
Report to Congress on PPPs,” available at http://www.
fta.dot.gov/documents/Costs_Benefits_Efficiencies_of
Public-Private_Partnerships.pdf.

6 Chasity H. O’Steen & John R. Jenkins, Local Gov-
ernment Law Symposium: Article: We Built It, and They
Came! Now What? Public-Private Partnerships in the
Replacement Era, 41 STETSON L. REV. 249, 256 (2012)

cient and politically acceptable arrangements for
coordinating public and private efforts to improve
mobility and to apportion the costs and benefits
among the many stakeholders.”

In a PPP the public authority specifies its re-
quirements, leaving it to the private sector to con-
struct a facility meeting the transit agency’s speci-
fications or “outputs.” PPPs make wuse of
alternative contracting methods as well as inno-
vative financing to take advantage of the private
sector’s expertise and possibly financial resources
to construct transit projects.® Because of rising
costs and ever scarcer funding for public transit,
there is increasing interest in PPPs.!° Neverthe-
less, the use of PPPs for public infrastructure pro-
jects remains controversial. Moreover, there may
be “significant political and legal impediments” to
a public agency’s decision to engage in a PPP.!!

A significant, recent development for PPPs and
transit is that, in 2012, Congress enacted the
Moving Ahead for Progress in the 21st Century
Act (MAP-21).12 Section 1301 of MAP-21 states
that it is United States policy “to accelerate pro-
ject delivery and reduce costs” for transit projects

(footnote omitted), hereinafter referred to as “Chasity
H. O’Steen & John R. Jenkins.”

7 Public-Private Policy Partnerships 77 (Pauline V.
Rosenau ed., 2000), hereinafter referred to as
“Rosenau.”

8 YESCOMBE, supra note 1, at 4.

9 Public-Private Partnerships: Innovative Contract-
ing, Hearings Before the House of Representatives, Be-
fore the Subcommittee on Highways and Transit, House
Committee on Transportation and Infrastructure, H.R.
REP. No. 110-24, at 3 (2007), hereinafter referred to as
“H.R. REP. NO. 110-24, Hearings on PPPs.”

10 Nadine Fogarty, Nancy Eaton, Dena Belzer & Glo-
ria Ohland, Capturing the Value of Transit, hereinafter
referred to as “Capturing the Value of Transit,” at 29,
Center for Transit-Oriented Development (2008), avail-
able at http:/www.reconnectingamerica.org/
assets/Uploads/ctodvalcapture110508v2.pdf.

1 EDWARD FISHMAN, MAJOR LEGAL ISSUES FOR
HIGHWAY PUBLIC-PRIVATE PARTNERSHIPS 3 (Legal Re-
search Digest No. 51, Transportation Research Board,
2009), hereinafter referred to as “FISHMAN,” available at
http://onlinepubs.trb.org/onlinepubs/nchrp/nchrp_lrd_5
1.pdf.

12 Pub. L. No. 112-141, 126 Stat. 405 (2012).
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in “an efficient and effective manner.”® MAP-21
requires the Federal Transit Administration
(FTA), for example, to streamline its approval
process for FTA grants and to streamline its envi-
ronmental review and approval process. MAP-21
“supports the development and revitalization of
public transportation[] with an emphasis on en-
couraging cooperation between public transporta-
tion companies and private companies.”**

The FTA is required to provide technical assis-
tance when requested by project sponsors and
grantees on best practices for using PPPs for al-
ternative project delivery of fixed-guideway capi-
tal projects.’> FTA must identify public transpor-
tation laws, regulations, or practices that impede
the use of PPPs or that discourage private in-
vestment in transit capital projects.'® As FTA ob-
serves, a new pilot program established by MAP-
21 for expedited project delivery under 49 U.S.C. §
5309 may provide opportunities for PPPs.!” Thus,
MAP-21 encourages private participation in tran-
sit projects.!®

On January 9, 2013, FTA published a final rule
that sets forth “a new regulatory framework for
FTA’s evaluation and rating of major transit capi-
tal investments seeking funding under the discre-
tionary ‘New Starts’ and ‘Small Starts’ programs”

13 MAP-21, Pub. L. No. 112-141 § 1301(a)(1)(A) and
(B) (126 Stat. 527) (2012).

4 Anita Estell & Christian Washington, Special
Transportation Report: The Moving Ahead for Progress
in the 21st Century Act (MAP-21), at 3 (discussing MAP-
21’s amendment of 49 U.S.C. § 5301), hereinafter re-
ferred to as “Estell & Washington,” available at
http://www.polsinelli.com/~/media/Articles%20by%20At
torneys/Estell_Washington_dJuly2012.

15 MAP 21, § 20013(b), entitled Actions to Promote
Better Coordination between Public and Private Sector
Providers of Public Transportation, amended 49 U.S.C.
§ 5315(b) to provide that the Secretary shall

1) provide technical assistance to recipients of federal
transit grant assistance, at the request of a recipient, on
practices and methods to best utilize private providers of
public transportation; and 2) educate recipients of fed-
eral transit grant assistance on laws and regulations
under this chapter that impact private providers of pub-

lic transportation.

See also FTA, Moving Ahead for Progress in the 21st
Century Act (MAP-21), A Summary of Public Transpor-
tation Provisions, at 9 (Aug. 2012), hereinafter referred
to as “FTA Summary of MAP-21,” available at
http://www.fta.dot.gov/documents/MAP21_essay_style_s
ummary_v5_MASTER.pdf.

16 FTA Summary of MAP-21, supra note 15, at 10.
7 Id.
18 FTA Summary of MAP-21, supra note 15, at 10.

and invited comment “on revised proposed policy
guidance that provides additional detail on the
new measures and proposed methods for calculat-
ing the project justification and local financial
commitment criteria specified in statute and this
final rule.”®® In its proposed policy guidance, FTA
pointed out that the final rule and proposed
guidance “do not cover new items included in
MAP-21 that have not yet been the subject
of...rulemaking.”® FTA issued its final policy
guidance in August 2013.2!

MAP-21 tasked the U.S. Department of Trans-
portation (USDOT) and Federal Highway Ad-
ministration (FHWA) to develop “standard public-
private partnership transaction model contracts
for the most popular types of public-private part-
nerships for the development, financing, construc-

19 FTA, Major Capital Investment Projects; Notice of
Availability of Proposed New Starts and Small Starts
Policy Guidance; Final Rule and Proposed Rule, 78 Fed.
Reg. 1992 (Jan. 9, 2013), hereinafter referred to as “Ma-
jor Capital Investment Projects,” available at
http://'www.gpo.gov/fdsys/pkg/FR-2013-01-09/pdf/2012-
31540.pdf. See FTA, Proposed New Starts and Small
Starts Policy Guidance (Jan. 9, 2013), hereinafter re-
ferred to as “Proposed New Starts and Small Starts
Policy Guidance,” available at http://www.fta.dot.gov
/documents/NewStartsPolicyGuidance.pdf.

20 FTA Proposed New Starts and Small Starts Policy
Guidance, supra note 19, at 3. The changes made by
MAP-21, for which there was no rulemaking as of
January 2013, include “core capacity improvement
program evaluation and rating process, the program of
interrelated projects evaluation and rating process, the
pilot program for expedited project delivery, and the
process for an expedited technical capacity review for
project sponsors that have recently and successfully
completed at least one new fixed guideway or core
capacity project.” Id. Furthermore, FTA’s rulemaking as
of January 2013 has not addressed

how the steps in the New and Small Starts process will
be implemented by FTA because of changes made in
MAP-21 to those steps that were not considered in the
NPRM. ...While the final rule includes the names of the
steps in the New and Small Starts process as defined in
MAP-21, further detail on how those steps will be
implemented will be the subject of future interim policy
guidance and rulemaking, after an opportunity for public
comment is provided.

Id.

21 U.S. Department of Transportation, Federal Tran-
sit Administration, New and Small Starts Evaluation
and Rating Process, Final Policy Guidance (Aug. 2013),
available at http://www.fta.dot.gov/documents/
NS-SS_Final_PolicyGuidance_August_2013.pdf.
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tion and operation of transportation facilities.”?
Thus, on January 9, 2013, FHWA invited the pub-
lic to provide ideas and comments by May 31,
2013, on what should be included or excluded
from model PPP partnership contracts.

A survey was used to determine whether in the
past 10 years transit agencies have used PPPs for
the purpose of acquiring, improving, constructing,
developing, operating, maintaining, or financing
infrastructure projects or used PPPs for transit-
oriented development (TOD). The survey was not
conducted for the purpose of an empirical study or
analysis. Rather, the survey sought to gather in-
formation on transit agencies’ PPP projects. The
transit agencies’ responses to the survey are dis-
cussed throughout this digest and in Appendix E.

The objectives of this digest are to identify and
discuss legal issues that are presented by PPPs
for transit projects. The next four sections of the
digest are devoted to the rationale for using PPPs
(Section II); the innovative contracting and fi-
nancing approaches offered by PPPs (Section III);
the structuring of PPPs (Section IV); and transfer
of risks from the public to the private sector
through PPPs (Section V).

The next two sections of the digest deal with a
PPP’s compliance with federal law and regula-
tions (Section VI) and with legal barriers PPPs
confront in some states (Section VII).

The next three sections discuss the funding of
PPPs for transit projects, including the use of tax-
exempt bonds, notes, and nonprofit corporations
(Section VIII); federal and state credit facilities
that are available to PPPs for transit projects, as
well as sources of private equity or loans (Section
IX); and how transit agencies use taxes dedicated
to transit, assessment districts, and development
impact fees to capture the value created by new or
expanded transit service (Section X).

The final four sections of the digest discuss
long-term leasing of transit facilities and other
forms of leasing (Section XI); TOD and joint de-
velopment of property in close proximity to transit
facilities (Section XII); the three pilot projects se-
lected by FTA to demonstrate the use of PPPs for
transit capital improvements (Section XIII), and,
finally, some of the literature relevant to PPPs
and transit projects (Section XIV) and the conclu-
sions (Section XV).

22 United States Department of Transportation,
Federal Highway Administration, Public-Private
Partnerships Public Meeting and Request for Comment,
78 Fed. Reg. (Jan. 9, 2013), available at http:/www.
gpo.gov/fdsys/pkg/FR-2013-01-09/htm1/2013-00219.htm.

The digest’s appendices analyze the structure
and funding of 30 pending or completed transit
PPPs in 17 states (Appendix A) and of the Canada
Line in Vancouver (Appendix B). Appendix C in-
cludes copies of agreements and other documents
provided by 59 transit agencies that responded to
a survey conducted for the digest. Appendix D
provides the survey questions; Appendix E, a
summary of transit agency responses to the sur-
vey; and Appendix F, a list of the responding
transit agencies.

Il. ADVANTAGES OF PPPS TO PUBLIC
TRANSIT AGENCIES

Assuming that the legal, regulatory, funding,
and other issues discussed in the digest are over-
come for a proposed particular transit project, the
use of PPPs is advantageous for agencies.?® By
using one of the alternative methods of project
delivery discussed in Section III, PPPs may be
able to deliver a project more rapidly, more effi-
ciently, and at a lower price. A design-build (DB)
contract, for example, allows for greater flexibility
in the design and delivery of a project than is
permitted by the traditional design-bid-build
method of procurement.?® Proponents of PPPs
maintain that PPPs use resources more efficiently
because of “improved management and innovation
in construction, maintenance, and operation”?;
grant transit agencies greater access to private

28 For a general resource that appears to be applica-
ble to all transportation agencies considering a PPP, see
FHWA, USER GUIDEBOOK ON IMPLEMENTING PUBLIC-
PRIVATE PARTNERSHIPS FOR TRANSPORTATION
INFRASTRUCTURE PROJECTS IN THE UNITED STATES 29
(2007) (stating that a successful PPP program requires
“policies, procedures, documentation, and resources”
that are necessary for a PPP project), hereinafter re-
ferred to as “FHWA User Guidebook on Implementing
PPPs,” available at http:/www.thwa.dot.gov/ipd/pdfs/
ppp_user_guidebook_final_7-7-07.pdf.

24 FHWA, Design-Build Effectiveness Study (2006)
(stating that a DB contract “is an established process
for developing major capital projects used by the private
sector and the armed services, which may be less con-
strained by state or local regulations that limit oppor-
tunities for achieving its potential benefits”), available
at http://www.thwa.dot.gov/reports/designbuild/
designbuild2.htm.

2 WILLIAM J. MALLETT, CONGRESSIONAL RESEARCH
SERVICE, PUBLIC-PRIVATE PARTNERSHIPS IN HIGHWAY
AND TRANSIT INFRASTRUCTURE PROVISION 20-21 (July 9,
2008), hereinafter referred to as “MALLETT,” available at
http://cdm16255.contentdm.oclc.org/cdm/ref/collection
p266401col14/id/3136.
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sources of capital, produce a higher quality end
product; result in a higher level of customer satis-
faction; and generally permit transit agencies “to
focus on their strengths.”®® Besides accelerating
project delivery, PPPs take advantage of the pri-
vate sector’s expertise; attract and leverage public
and private financial resources; and transfer risk
and expense from the public sector to the private
sector.?’

Performance incentives may be included in a
contract for a PPP to encourage the timely (or
early) completion of a project within budget or the
operation and maintenance of a facility to a tran-
sit agency’s performance specifications.?® A PPP
may save money for larger projects because of
“economies of scale.”” PPPs may avoid cost over-
runs that occur because of “initial low bids from
contractors being inflated by change orders.”® On
the other hand, because the cost of a “turnkey
contract” may be higher at the outset, a public
sponsor may find it necessary later to reduce the
scope of a project.?!

Transit agencies responding to the survey hav-
ing experience with PPPs similarly reported that
there are advantages in using PPPs:

e The design and construction phases are
shorter, and there is more risk-sharing that bene-
fits the sponsor of the transit project.3?

e A PPP permits “sole sourcing” of architec-
tural and engineering services for projects.3?

e A PPP may be used for TOD or joint devel-
opment to help pay for capital projects or defray

26 FHWA User Guidebook on Implementing PPPs,
supra note 23, at 5.

2T Richard Steinmann, FTA, Public-Private Partner-
ships and Transit (presentation) (Oct. 2007), hereinaf-
ter referred to as “Steinmann.”

28 H.R. REP. NO. 110-24, Hearings on PPPs, supra
note 9, at 46. See also LARRY W. THOMAS, CONTRACTUAL
MEANS OF ACHIEVING HIGH-LEVEL PERFORMANCE IN
TRANSIT CONTRACTS (Legal Research Digest No. 43,
Transportation Research Board, 2013).

29 YESCOMBE, supra note 1, at 20, 28.

30 Id. at 19.

311d.

32 Response of Connecticut Department of
Transportation, hereinafter referred to as “Conn. DOT
Response.”

33 Response of Milford Transit District, hereinafter
referred to as “Milford Transit District Response.”

operating expenses, as well as to increase rider-
ship and the area tax base.

¢ PPPs enable a transit agency to take advan-
tage of “management efficiencies” offered by the
private sector.®

e PPPs permit a transit agency to eliminate or
reduce some ownership issues, costs, and risks for
a project, yet still maintain significant control of a
project’s design and construction.?

For example, Southeastern Pennsylvania
Transportation Authority (SEPTA) reported on
two PPPs, one for the construction of an energy
storage system and the other for the construction
of a combined heat and power plant. SEPTA
stated that for both PPPs, besides benefiting from
a simplified procurement process (e.g., the vendor
procuring the required equipment), SEPTA ex-
pects to benefit from energy savings with little or
no upfront investment.??

Another example is a TOD project for Tri-
County Metropolitan Transportation District of
Oregon (TriMet), discussed in more detail in Ap-
pendix A, that allows TriMet to make greater
utilization of property owned by the agency in a
way that supports the transit district but trans-
fers risk to a private developer.®®

Some opponents of PPPs argue, however, that
PPPs may be nothing more than “false partner-
ships” because “profits will be retained in the pri-
vate sector, while major losses will be borne by
the public sector.”® Moreover, opponents point
out, as discussed in Section VII, that PPPs con-
front significant legal and regulatory challenges
in some states. State competitive bidding may be
an obstacle because of the “bundled character of
public-private partnerships” presented by a single

34 Response of City of La Crosse Municipal Transit
Utility, hereinafter referred to as “La Crosse Municipal
Transit Utility Response.”

3 Response of New Jersey Transit, hereinafter re-
ferred to as “N.J. Transit Response.”

36 Response of Pioneer Valley Transit Authority
(PVTA), hereinafter referred to as “PVTA Response.”

37 Response of Southeastern Pennsylvania Transpor-
tation Authority (SEPTA), hereinafter referred to as
“SEPTA Response.”

38 Response of Tri-County Metropolitan Transporta-
tion District of Oregon, hereinafter referred to as
“TriMet Response.”

39 MALLETT, supra note 25, at 21.

40 FHWA User Guidebook on Implementing PPPs,
supra note 23, at 53 (exhibit 34).
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PPP contract.? There are issues concerning
whether PPPs are sufficiently transparent and
whether a PPP means the loss of control of plan-
ning or operational issues, such as the setting of
transit fares.*

Transit agencies responding to the survey also
observed that there are some inconveniences in
using a PPP. A PPP may be a lengthy, compli-
cated project,?® there is a need for confidentiality
during the selection and negotiation process,*
and a transit agency has less control of a facility
subject to a PPP.% Although TriMet states that
there were no disadvantages in using a PPP for
TOD, it stated that there are “excessive” insur-
ance requirements for a PPP project currently in
the design phase.

Finally, regardless of the reasons for a PPP,
there seems to be a consensus that a successful
PPP requires political and public support; a proc-
ess for the competitive selection of a proposal and
the private partner; sufficient funding; a reliable
source of future revenue; a proper allocation of
the risks of a PPP between or among the part-
ners; and a clear understanding of and compli-
ance with federal, state, and local legal require-
ments, including land-use and environmental
requirements.

lll. METHODS OF ALTERNATIVE PROJECT
DELIVERY FOR TRANSIT PROJECTS AND PPPS

A. A Policy Shift from Design-Bid-Build
Procurement

Under the traditional method of contracting—
the design-bid-build method—a public transit or
other public authority decides on the “need for
building a new facility” or the expansion of ser-
vice; decides how to pay for the project; designs or
contracts for the design of the project; solicits bids
for the project’s construction pursuant to the de-
sign and specifications; and on completion owns,
operates, and maintains the facility.*” Since 1990,

41 Rosenau, supra note 7, at 105.

42 See Mark Perlman & Julia Pulidindi, Public-
Private Partnerships for Transportation Projects 4,
NATIONAL LEAGUE OF CITIES, MUNICIPAL ACTION GUIDE
(2012), hereinafter referred to as “Public-Private Part-
nerships for Transportation Projects.”

43 La Crosse Municipal Transit Utility Response.
44 Conn. DOT Response.

4 PVTA Response.

46 Milford Transit District Response.

47T MALLETT, supra note 25, at 5.

however, when FHWA first allowed state DOTs to
evaluate nontraditional contracting techniques,
the DOT has encouraged greater use of alterna-
tive contracting.®

In 1991, the Intermodal Surface Transporta-
tion Efficiency Act (ISTEA) initiated a demonstra-
tion program for the use of DB and design-build-
operate-maintain (DBOM) contracts in connection
with FTA’s New Starts program. FTA thereafter
issued guidance on the use of DB and DBOM con-
tracts for the New Starts program*® and chose five
projects to participate in a demonstration pro-
gram.’® The Transportation Equity Act for the

4 Under FHWA’s Special Experimental Project No.
14—Innovative Contracting (SEP-14) program, FHWA
authorized four methods of alternative contracting:
cost-plus-time bidding, lane rental arrangements, war-
ranties, and design-build (DB) contracts. In 2002, the
SEP-14 program became known for the use of the term
“alternative contracting” rather than “innovative con-
tracting.” FHWA, Construction, Contract Administra-
tion, available at http:/www.fhwa.dot.gov/program
admin/contracts/sep_a.cfm. However, the principal form
of contracting tested by 38 states was the DB form.
FHWA User Guidebook on Implementing PPPs, supra
note 23, at 66.

Later, FHWA’s Special Experimental Project No. 15
(SEP-15) program focused on “project delivery in the
areas of contracting, compliance with environmental
regulations, right-of-way acquisition, and project fi-
nance.” MALLETT, supra note 25, at 15. SEP-15 permit-
ted the use of nontraditional contracting methods for
federal-aid highway projects. H.R. REP. No. 110-24,
Hearings on PPPs, supra note 9, at X. FHWA Innova-
tive Program Delivery, available at http://www.thwa.dot
.gov/ipd/p3/tools_programs/sepl5_procedures.htm.
States may request waivers of certain FHWA regula-
tions and policies regarding a project; however, if a PPP
seeks a waiver, the application must be channeled
through the state DOT. Id. SEP-15 permitted “the test-
ing of innovative approaches to finance, planning, envi-
ronmental clearance, and right-of-way acquisition for
designated projects.” FHWA User Guidebook on Imple-
menting PPPs, supra note 23, at 68.

4 FTA, Interim Guidance on Design-Build Project
Delivery and the FFGA Process, at 16—17, hereinafter
referred to as “FTA Interim Guidance on DB and FFGA
Process,” available at http:/www.fta.dot.gov/
legislation_law/12305_4191.html. See MALLETt, supra
note 25, at 16-17.

50 According to FTA the demonstration projects in-
clude the Los Angeles Union Station Intermodal Ter-
minal, Baltimore Light Rail Transit (LRT) System Ex-
tensions, San Juan Tren Urbano, Bay Area Rapid
Transit District San Francisco International Airport
Extension, and New Jersey Hudson-Bergen LRT line.
FTA Interim Guidance on DB and FFGA Process, supra
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21st Century (TEA-21) clarified that turnkey pro-
jects “could include designing, building, operating,
or maintaining a transit system or operable seg-
ments of a transit system.”%!

In 2005, Section 3011(c) of the Safe, Account-
able, Flexible, Efficient Transportation Equity
Act: A Legacy for Users (SAFETEA-LU) author-
ized the Secretary of Transportation to establish a
pilot program for the use of PPPs in new fixed-
guideway capital projects, known as “Penta-P.”®?
Section XIII discusses the three projects that were
selected.

SAFETEA-LU also permitted regulations to be
revised to allow transportation agencies to pro-
ceed with certain actions prior to the receipt of
final approval under the National Environmental
Policy Act (NEPA).>® Under SAFETEA-LU, sub-
ject to compliance with all applicable federal re-
quirements, DB contracting was permitted for any
capital project financed through FTA programs.5
SAFETEA-LU also authorized the inclusion of
intercity bus and rail terminals for joint develop-
ment.5®

B. The Use of Alternative Methods of Project
Delivery

1. Design-Build

Of the alternative methods of project delivery,
the DB and DBOM procurements are the ones
utilized most frequently by the transit sector.®®
The DB form also is the most common approach

note 49. FTA states that the projects “were selected
because they represent various technologies, levels of
investment, engineering complexity, financial arrange-
ments, and management structures.” Id.

51 H.R. REP. No. 110-24, Hearings on PPPs, supra
note 9, at X.

52 MALLETT, supra note 25, at 16-17.

58 H.R. REP. NoO. 110-24, Hearings on PPPs, supra
note 9, at IX.

% 1d. at X.
5 Mallett, supra note 25, at 16.

56 Nossaman LLP, FTA Announces Terms of the Pub-
lic-Private Partnership Pilot Program to Encourage
Private Investment in Transit Projects, at 2 (Jan. 31,
2007), hereinafter referred to as “FTA Public-Private 3P
Program,” available at http://www.nossaman.com/
fta-announces-terms-publicprivate-partnership-pilot-
program. See Public-Private Partnerships for Transpor-
tation Projects, supra note 42, at 2 (stating that the DB
form of procurement is the most frequently used form of
alternative contracting by public transit authorities).

for highway projects.’” Based on the number of
projects, DBOM procurement is the second-largest
category of PPP projects for transit agencies, but
based on the total cost of the projects, the use of
DB and DBOM contracts by transit agencies is
approximately equal.’® The use of concession con-
tracts for PPPs, such as for toll roads, represents
the second-largest category for highway projects.

Rather than providing design specifications on
which contractors are solicited to bid, a transit
agency in a DB procurement determines initially
what it wants. The agency provides contractors
with the agency’s required performance specifica-
tions or outputs for a proposed project.’® Whether
a design-builder is a company or a team of com-
panies, a design-builder is expected to develop the
most effective means for meeting the transit
agency’s performance specifications.®® A DB con-
tract compels a contractor “to complete life-cycle-
cost analyses of all design and construction op-
tions” and shifts “the risk of project quality to the
private contractor.”®* A DB contract affords a con-
tractor greater flexibility but imposes more re-
sponsibility for a project.? Some design-builders
reportedly are willing to “guarantee” their work
for a period of 5 years to as long as 20 years after
delivery of a project.%

Some of the other attributes of a DB contract
are:

¢ “[TThe design-builder...assumes the risk that
the drawings and specifications are free from er-
ror.”s

e A DB contract helps to control schedules and
costs by combining the responsibilities for design
and construction in one contract.®

57 H.R. REP. No. 110-24, Hearings on PPPs, supra
note 9, at 1.

5% FHWA User Guidebook on Implementing PPPs,
supra note 23, at 62. Of 12 major transit-related PPP
projects discussed in the text, 8 were design-build pro-
jects, 3 were design-build-operate-maintain projects,
and 1 was a design-build-finance-operate project. See
id. (exhibit 40).

5% H.R. REP. NO. 110-24, Hearings on PPPs, supra
note 9, at 19.

60 FTA Report to Congress on PPPs, supra note 5, at
3.

61 FISHMAN, supra note 11, at 5.

62 H.R. REP. NoO. 110-24, Hearings on PPPs, supra
note 9, at VIII.

63 FISHMAN, supra note 11, at 5.

64 FTA Report to Congress on PPPs, supra note 5, at
3.
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e When a contractor assumes the risk for the
quality of a project (e.g., material and workman-
ship or performance guarantees), a public partner
has less responsibility for inspections and testing
during the construction of the facility.®

¢ Construction may begin before the details of
a project are finalized.5’

¢ The “private partner is responsible for timely
project completion within the specified budget.”s®

e The private partner “assumes the risk of
changes in labor and material costs, cost man-
agement, and efficient construction practices.”®

¢ A DB approach may “result in cost savings,
price certainty and time savings.””

It has been argued that DB contracts have
some limitations. First, the method is not neces-
sarily free of subjectivity even though a design-
builder may be selected because of scoring “the
highest on evaluation criteria.””! Evaluators may
have a tendency to consider only contractors with
the most design-build experience. Second, net
worth requirements may disqualify “most contrac-
tors from competing, regardless of their ability to
deliver the project.”” Third, the DB approach may
“put too much emphasis on non-construction ele-
ments of a proposal,” thus resulting in the exclu-
sion of good but more expensive proposals.”™

Numerous projects receiving grants from the
FTA have relied on the DB type of procurement.™
According to FTA, “there are two non-New Start

6% FHWA User Guidebook on Implementing PPPs,
supra note 23, at 25.

66 FISHMAN, supra note 11, at 5.

67 H.R. REP. NoO. 110-24, Hearings on PPPs, supra
note 9, at VIII.

68 O’Steen & Jenkins, supra note 6, at 288.
8 Id.

" H.R. REP. No. 110-24, Hearings on PPPs, supra
note 9, at 3.

1 Id. at 50.

2 1d.

B Id.

7 See discussion of pending and completed transit
PPPs in App. A. See also FTA Report to Congress on
PPPs, supra note 5, at 4 (e.g., the BART Extension to
San Francisco International Airport; Denver Southeast
Corridor T-Rex Project; Greenbush, Massachusetts,
Commuter Rail; South Florida Commuter Rail Up-
grades; Minneapolis Hiawatha Light Rail Transit Pro-
ject; New Jersey Hudson-Bergen Light Rail Line; Oak-
land Airport Connector; Reno Transportation Rail
Access Corridor; and the WMATA Largo Metrorail Ex-
tension).

fixed guideway projects with Federal interest that
have been delivered using a DB approach,” the
Portland MAX Airport Extension and the Air-
Train JFK.™

2. Design-Build-Operate-Maintain

The DBOM is the DB method with operate and
maintain responsibilities included. The DBOM
method is used for toll roads, transit facilities,
airports, and other infrastructure projects.” The
DBOM “may be used for new projects or to up-
grade existing infrastructure” with contract terms
“between fifteen to twenty-five years.””” With
DBOM procurements, a transit agency retains
ownership of a project and may retain significant
responsibility for oversight of the project. A
DBOM contract incentivizes a contractor to de-
liver a “high quality project because the contrac-
tor is responsible for operating and maintaining
the facility for a specified period of time after con-
struction.””® The transit partner may pay incen-
tives or assess charges based on the private part-
ner’s performance or based on the condition of the
DBOM facility.™

Examples of projects for which the DBOM
method was selected for a PPP include the Denver
Eagle P3 East and Gold Rail Line Projects; the
Houston North and Southeast Corridor High Ca-
pacity Transit Extension Projects; and the earlier
Hudson-Bergen Rail Transit Project (HBLR) in

7 FTA Report to Congress on PPPs, supra note 5, at
4. The term “non-New Starts funding” is explained by
the Government Accountability Office (GAO) in its re-
port to congressional committees entitled Public Transit
Funding for New Starts and Small Starts Projects, Oc-
tober 2004 through June 2012, at 10 (2012), available at
http://www.gao.gov/assets/660/650030.pdf. The GAO
report states that “[flunds from other FTA programs
provided about $185 million, or about 1 percent of total
federal funding” for the period studied. Id. The report
notes that
[a] total of 9 of the 25 New Starts projects used non-New
Starts FTA funding, either from the Urbanized Area Formula
program, the Fixed Guideway Modernization formula program,
or Buses and Bus Related Equipment and Facilities discretion-
ary program. In addition, one project used a $280 million

Transportation Infrastructure Finance and Innovation Act
(TIFIA) loan to help finance the project.

Id. at 10-11.

7 Public-Private Partnerships for Transportation
Projects, supra note 42, at 2; Steinmann, supra note 27.

7T O’Steen & Jenkins, supra note 6, at 274-75.
78 FISHMAN, supra note 11, at 5.
7 O’Steen & Jenkins, supra note 6, at 274-75.
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New Jersey.®® Three agencies responding to the
survey selected DBOM contracting for their PPP
projects.

C. Other Methods of Alternative Contracting

1. A+B Contracting

As described by one source, A+B Contracting,
also referred to as cost-plus-time bidding, is a
method of procurement that “selects the lowest
bidder based on consideration of both (A) the pro-
posed price for the contract bid items and (B) the
value associated with the time needed by the con-
tractor to complete the project.”®’ One purpose of
such contracting is to incentivize the “A+B con-
tractor to ‘minimize delivery time for high prior-
ity’ projects.”® With incentives for early comple-
tion and penalties for late completion the A+B
contractor assumes the risk “of failing to meet
project deadlines.”®?

One agency responding to the survey reported
using the A+B method for a PPP project.®

2. Construction Management/General Contractor

With construction management/general con-
tractor (CMGC) contracting, a public agency hires
a contractor and a designer and “marries the
two.”% The approach permits the design of the
project to proceed with construction expertise pro-
vided by an independent firm.

During the final stages of [the] design, the contracting
agency may negotiate with the CMGC firm to obtain a
price for construction. If successful, the CMGC then be-
comes the prime construction contractor. If the contract-
ing agency is not able to agree on a reasonable price, it
still has the option of proceeding with a traditional low-
bid construction contract.®”

In CMGC contracting, “the project owner re-
tains full control of project design throughout the
design process.”® Although “common in the verti-
cal building industry,” the CMGC method is “rela-

80 FTA Report to Congress on PPPs, supra note 5, at
13.

81 FISHMAN, supra note 11, at 5.
82 1d.

83 1d. at 6.

8¢ PVTA Response.

8% H.R. REp. NO. 110-24, Hearings on PPPs, supra
note 9, at 21.

86 Id. at 36.
871d.
88 FISHMAN, supra note 11, at 6.

tively rare in the highway industry.”® Neverthe-
less, four transit agencies responding to the sur-
vey reported having selected the CMGC approach
for a PPP.®

3. Construction Manager at Risk

With construction manager at risk (CMR) con-
tracting, there are separate contracts for the con-
struction manager and the design contractor dur-
ing the “initial phase” of a project “as the design
work progresses.” The project therefore is un-
derway prior to the parties’ entry into a DB con-
tract.®?

The Miami Intermodal Center (MIC), a $2.0
billion project with the completion of the Miami
Central Station expected in early 2014, is an ex-
ample of the use of the CMR method.”” The
method was deemed to be “best suited” for the
integration of the requirements of the Florida De-
partment of Transportation (FDOT).** According
to FDOT, the CMR approach is advantageous to
the owner for a number of reasons. The CMR con-
tract could “deliver the completed project within
the project objective time frame” based entirely on
qualifications, not “skewed by cost considera-
tions.” CMR allowed FDOT to select a “stand-
alone designer” based on FDOT’s architectural
and engineering qualification process and af-
forded FDOT the “widest latitude to select a blue
chip contractor with a record of success.”® FDOT
was able to begin construction prior to design
completion, centralize risk and responsibility un-
der one contract, and guarantee completion of the
project at the negotiated price.®” The CMR ap-
proach has resulted in savings for FDOT while
delivering a high quality project “through con-

8 H.R. REP. No. 110-24, Hearings on PPPs, supra
note 9, at 36.

% TLa Crosse Municipal Transit Utility Response;
Milford Transit Authority Response; PVTA Response;
and SEPTA Response.

91 FISHMAN, supra note 11, at 6.

21d.

9 FHWA, Innovative Program Delivery, Project Pro-
files, available at http://www.thwa.dot.gov/ipd/project_
profiles/fl_miami_intermodal.htm. See Miami Intermo-
dal Center (MIC), Welcome to the MIC, available at
http://www.micdot.com/.

9 MIC, Construction, available at
http://www.micdot.com/construction.html.

% Id.

% Id.

7 1d.
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structability [and] value engineering” on a “fast
tracked project delivery schedule.”®

4. Operate-Maintain

A method that is getting more attention for use
by transit agencies is the operate and maintain
(OM) method of contracting.®® One of the simplest
forms of PPPs, a long-term OM contract may be
used for new or existing infrastructure. As a re-
sult of changes to the federal income tax laws in
1997, discussed in Section XI.A, OM contracts
have become more popular because the term of an
OM contract may be as long as 20 years or even
longer.'® Sections XI.A and XI.C discuss some of
the tax and contractual issues presented by long-
term leasing arrangements.

5. Operations, Maintenance, and Management

Although public ownership and control are
maintained under an operations, maintenance,
and management (OMM) approach, the contract
transfers all or a significant part of the manage-
ment of a transit facility to a private party.*!

6. Build-Own-Operate

With a build-own-operate (BOO) contract, a
“private partner owns the facility and is assigned
all operating revenue risk and any surplus reve-
nues for the life of the facility.”*> However, BOO
contracts are said to be unpopular in the United
States. BOO contracts arguably are not in the
public interest because of the public agency’s loss
of “control over how the asset is preserved or
priced to the user.”'®® With a BOO-type of ar-
rangement, there is “not necessarily...a contrac-
tual obligation to transfer the facility back to the
public sector upon expiration of the useful life of
the asset.”1%

% Id.

% H.R. REP. No. 110-24, Hearings on PPPs, supra
note 9, at 2.

100 O’Steen & Jenkins, supra note 6, at 273.

101 Advancing Professional Construction and Pro-
gram Management Worldwide, An Owner's Guide to
Project Delivery Methods, at 26 (2012), available at
http://cmaanet.org/files/Owners%20Guide%20t0%20Proj
ect%20Delivery%20Methods%20Final.pdf.

102 FTA Report to Congress on PPPs, supra note 5, at
6.

103 FHWA User Guidebook on Implementing PPPs,
supra note 23, at 12.

104 FISHMAN, supra note 11, at 7; YESCOMBE, supra
note 1, at 12.

11

In sum, as illustrated by the discussion in Ap-
pendix A on 30 pending or completed transit
PPPs, transit agencies primarily are using the
DB, DBOM, and CMGC methods of project deliv-
ery. Of the agencies responding to the survey, four
selected the CMGC approach;!% three used a
DBOM contract;!% one chose A+B contracting;'%’
one selected what it described as a design-build-
operate-maintain-manage contract;!® and one
agency reported using a design-build-manage con-
tract for a PPP.1% Copies of some contracts and
related documents provided by transit agencies
are included in Appendix C.

D. Alternative Methods of Project Delivery
that Include Financing

1. Design-Build-Finance-Operate

Alternative methods of project delivery may
combine a transfer of responsibility to the private
partner to arrange for or be involved in the fi-
nancing of a project.!'® A design-build-finance-
operate (DBFO) is also known as a design-
construct-manage-finance (DCMF) or design-
build-finance-maintain (DBFM) type of con-
tract.!!! The primary use of a DBFO contract is for
a new system with an average PPP term of 20
years or more with revenues generated by “direct
user fees, payments from the public sponsor, or
both.”!2 Revenues from the operation of a facility
are used “to repay the private financing and other
financing” for its construction.!'® The contract
may provide for “performance incentives and in-
clude provisions for such things as maximum rate
of return, non-compete clauses, and maximum
user fees.”!14

Although not a transit project, a design-build-
finance-operate-maintain (DBFOM) contract is
being used for the Port of Miami Tunnel Pro-

105 La Crosse Municipal Transit Utility Response;
Milford Transit Authority Response; PVTA Response;
and SEPTA Response.

106 Conn. DOT Response; N.J Transit Response; and
Response of Stark Area Regional Transit Authority
(SARTA), hereinafter referred to as “SARTA Response.”

107 PVTA Response.

108 N.J. Transit Response.

109 Response of SEPTA.

110 FISHMAN, supra note 11, at 6.

11 YESCOMBE, supra note 1, at 12.

12 (Steen & Jenkins, supra note 6, at 276.
113 FISHMAN, supra note 11, at 6.

14 O’Steen & Jenkins, supra note 6, at 276 (footnote
omitted).
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ject.® The project is being developed as a PPP
with Miami Access Tunnel, LLC (MAT), which
has two finance investors, Meridiam Infrastruc-
ture Finance, in which nine banks reportedly par-
ticipated with 90 percent equity, and Bouygues
Travaux Publics, with 10 percent equity. Addi-
tional funding was provided by FDOT and by Mi-
ami-Dade County.!'® The partnership was struc-
tured so as to transfer to the private parties a
substantial part of the risks of construction, in-
cluding cost overruns, and of the tunnels’ cost of
operation and maintenance.”

A DBFO structure was planned for BART’s
Oakland Airport Connector project in which a pri-
vate consortium was “expected to finance half of
the project’s capital cost, with debt service to be
repaid from fare revenue generated by the pro-
ject’s operation.”'’® It appears, however, that
BART ultimately selected a DB contract along
with an OM contract for the system’s technol-
ogy.!1®

Finally, although other PPPs may do so as well,
a PPP using a DBFO may issue private activity
bonds, a topic discussed in Section VIII.B of the
digest.'2°

2. Design-Build-Finance-Operate-Maintain

The DBFOM approach adds a financial compo-
nent to the DBOM method of contracting and may
permit “lifecycle cost savings” by undertaking a
project prior to increased costs for a project.'?!
Both the DBFO and DBFOM methods are used to
attract private capital and to transfer financial
risk to private interests. Revenues generated by

15 FHWA, Innovative Program Delivery, Project Pro-
files, Port of Miami Tunnel (expected completion in
2014), hereinafter referred to as “Profile—Port of Miami
Tunnel,” available at http://www.thwa.dot.gov/ipd/
project_profiles/fl_port_miami_tunnel.htm.

116 ’Steen & Jenkins, supra note 6, at 276.

117 Id

118 FTA Report to Congress on PPPs, supra note 5, at
11.

119 See § XII1.B of the digest.
120 Steinmann, supra note 27.

121 A May 2013 study “found little direct information
about the use of [lifecycle cost analyses (LCCAs)] spe-
cifically for P3 projects” and concluded that “it is un-
clear whether consultants have a formal LCCA method-
ology for estimating such costs.” Minnesota Department
of Transportation, Transportation Research Synthesis,
The Use of Life-Cycle Cost Analysis to Evaluate Public-
Private Partnerships, at 1 (May 2013), available at
http://www.dot.state.mn.us/research/TRS/
2013/TRS1304.pdf.

the completed project, taxes, or other funds may
be used to repay private investors.!?2

There have been more DBFOM projects in re-
cent years “because of limits on the amount of tax-
exempt bonds that can be issued by state entities”
and because of the availability and use of the
other financing techniques discussed in Sections
VIII, IX, and X of the digest.'?* An example of PPP
procurement using a DBFOM contract is the Den-
ver Eagle P3 East Rail and Gold Rail Line pro-
jects. In June 2010, Denver Transit Partners was
selected to design, build, finance, operate, and
maintain the East Rail Line and other Eagle P3
elements under a 34-year concession contract.!?

3. Design-Build-Finance-Operate-Maintain-
Transfer

The design-build-finance-operate-maintain-
transfer (DBFOMT) approach is not common in
the United States but was an option considered
for the Dulles Greenway project, a toll road in
Virginia near the separate access highway to the
Washington-Dulles International Airport. The
Greenway was constructed pursuant to a DBFOM
contract.!?

4. Build-Operate-Transfer

The build-operate-transfer (BOT) method of
procurement is “similar to the DBFO approach
except that the contractor retains ownership of
the facility after construction and during the op-
erating and maintenance phase of the project.”'?¢
As noted with a BOO type of contract, the facility
that is constructed is not necessarily transferred
to the public partner at the end of the useful life
of the facility. One reason for a BOT type of pro-
curement is that the contractor “accepts all reve-

122 FTA Report to Congress on PPPs, supra note 5, at
6.

123 FISHMAN, supra note 11, at 7; YESCOMBE, supra
note 1, at 12 (stating that with a BOT contract the pri-
vate sector is the owner during the term of the contract,
after which time the public sector becomes the owner).

124 See RTD, FasTracks: Gold Rail Line, available at
http://www.rtd-denver.com/FF-GoldLRT.shtml, and
RTD, FasTracks: East Rail Line, available at
http://www.rtd-denver.com/FF-EastLRT.shtml.

125 FHWA, Innovative Program Delivery, Project Pro-
files, Dulles Greenway, available at
http://www.thwa.dot.gov/ipd/project_profiles/va_dulles_
greenway.htm.

126 FISHMAN, supra note 11, at 7. The BOT is also
known as the build-own-operate-transfer (BOOT);
YESCOMBE, supra note 1, at 12.
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nue risk and reward during the operating and
maintenance phase of the project.”'?”

5. Build-Transfer-Operate

With a build-transfer-operate (BTO) contract,
the private sector owns the project during con-
struction, after which time the public sector be-
comes the owner.?® The BTO is also known as
build-transfer-lease (BTL), build-lease-operate-
transfer (BLOT), or build-lease-transfer (BLT).!?°

In responding to the survey for this digest, the
Stark Area Regional Transit Authority (SARTA)
in Ohio advised that it has used a DBFO form of
procurement. SEPTA has used DBFO for “limited
operations.” Both the Connecticut DOT and
SEPTA reported using a DBFOM form of contract
for a PPP, but the Connecticut DOT stated that
its DBFOM contract also permits a design-build-
finance-operate-transfer (DBFOT) method of pro-
ject delivery. TriMet explained that because it
had transferred the property in question to the
developer, TriMet used a DBFOM contract. Fi-
nally, the Pioneer Valley Transit Authority re-
ported that it had wused a design-build-lease
method.

IV. STRUCTURING A PUBLIC-PRIVATE
PARTNERSHIP FOR A TRANSIT PROJECT

A. Evaluating a Project for a PPP

From the outset of a PPP project a transit
agency must “take control of the predevelopment
process.”® It is particularly important to struc-
ture a PPP correctly so that the transit agency
obtains a PPP promising “long-term ‘value for
money’ benefits.”’3! Structuring a PPP to lower
business risk as much as possible will make a pro-
ject more attractive to a private partner and to
private lenders and investors.!®® The most suc-
cessful PPPs are likely to have a well-organized
structure, a detailed business plan, a guaranteed

127 FISHMAN, supra note 11, at 7.

128 YESCOMBE, supra note 1, at 12.

129 Id

130 JOHN STAINBACK, PUBLIC/PRIVATE FINANCE AND
DEVELOPMENT METHODOLOGY/DEAL STRUCTURING/
DEVELOPER SOLICITATION 33 (2000), hereinafter referred
to as “STAINBACK.”

131 PUBLIC-PRIVATE PARTNERSHIPS POLICY AND
PRACTICE: A REFERENCE GUIDE 3 (H.K. Young ed., 2010),
hereinafter referred to as “Young.”

132 Table Rock Capital, Generating Private Sector
Financing, at 18 (July 2009), hereinafter referred to as
“Generating Private Sector Financing.”
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revenue stream, and the support of stake-
holders.!3® Although favorable state law is essen-
tial to a PPP (discussed in Section VII), also es-
sential are well-drafted contractual terms, a
satisfactory basis for revenue sharing, if applica-
ble, and adequate funding.!?

More particularly, the structuring of a success-
ful PPP project begins by evaluating a project’s
technical and engineering aspects;'®® conducting
due diligence to select the best private partner or
partners;!%¢ developing the right legal framework;
and determining how to finance the project, in-
cluding creating “a debt and security structure
acceptable to potential equity and debt inves-
tors.”¥” When creating a transit PPP, “every deal
structure must be customized.”'3®

As for factors that transit agencies are consid-
ering before proceeding with a PPP, the agencies
responding to the survey stated that they evalu-
ate or consider the following:

e Whether a facility will be used for as long as
what is determined to be the facility’s useful
life.1%9

¢ Price, past performance, customer service re-
cord, and other factors.!4’

e The time line for construction and penalties
that will apply when the time line is not met.'4!

¢ Property value, the projected increase in rid-
ership, and projected lease payments, if applica-
ble.!42

133 See WORLD BANK INSTITUTE, Public-Private Part-
nerships Version 1.0 Reference Guide, at 15-33 (2012),
available at http://wbi.worldbank.org/wbi/Data/wbi/
wbicms/files/drupal-acquia/wbi/WBIPPIAFPPP
ReferenceGuidev11.0.pdf.

134 FHWA User Guidebook on Implementing PPPs,
supra note 23, at 1.

135 Young, supra note 131, at 42.

136 The National Council for Public-Private Partner-
ships, For the Good of the People: Using Public-Private
Partnerships to Meet America’s Essential Needs, at 17
(undated) (stating that there will be governments that
“do not practice due diligence in their selection of pri-
vate partners and end up choosing a partner who is not
ideally compatible for the project in question”), avail-
able at http://www.ncppp.org/wp-content/uploads/2013/
03/WPFortheGoodofthePeople.pdf.

137 Young, supra note 131, at 45.

138 STAINBACK, supra note 130, at 1.

139 Milford Transit District Response.

140 N.J. Transit Response.

141 SARTA Response.

142 TriMet Response.
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Although SEPTA considers its return on in-
vestment, its “upfront cost outlay” is the primary
factor.'*®* However, SEPTA stated that it has not
undertaken many PPPs.1%

Transit agencies may use a Value for Money
(VM) approach to assess whether a PPP offers
greater value than a design-bid-build procure-
ment. The California Infrastructure Finance Act
specifically allows a project sponsor to choose a
private partner based on the best value rather
than the lowest bid.!*5 As explained by one source,
“VfM is not based on just what is initially the
cheapest, but takes account of the combination of
risk transfer, whole-life cost and service provided
by the Facility.”*¢ There must be a realistic
evaluation of a project’s requirements, costs, and
potential revenues so that a decision may be made
regarding the best means of procuring a capital
project.1*

VM encourages the use of best business prac-
tices to accelerate a project and reduce its cost;
seeks to reduce long-term costs by providing
“higher-quality design, construction, and inspec-
tion up front”; and uses “life-cycle asset manage-
ment to reduce the frequency and cost of preser-
vation.”1*® A key element of a VfM analysis is
whether there are risks that may be transferred
and whether a private entity may manage those
risks better than the transit agency.*®* VIM may
be used during all phases of a project and “refined
as more information becomes available.”?5°

A request for information (RFI), a request for
qualifications (RFQ), and a request for proposals
(RFP) may assist in structuring a project and re-
ducing the time needed to negotiate a contract.
The RFI provides a transit agency with feedback

143 SEPTA Response.

144 Id

145 CAL. GOV'T CODE §§ 5956 et seq.; FTA Report to
Congress on PPPs, supra note 5, at 42. See DAVID E.
DowALL. & RoOBIN RIED, A STRATEGY FOR
INFRASTRUCTURE, THE CALIFORNIA INFRASTRUCTURE
INITIATIVE  (Access No. 32, 2008), available at
http://metrostudies.berkeley.edu/pubs/reports/008_ACC
ESS_CAlnfrastructure.pdf.

146 YESCOMBE, supra note 1, at 18.

47 Implementation of PPPs for Transit, supra note
24, at 14.

148 FHWA User Guidebook on Implementing PPPs,
supra note 23, at 41.

149 YESCOMBE, supra note 1, at 18.

150 Implementation of PPPs for Transit, supra note
24, at 14.

before it issues an RFP.!®! The RFQ permits a
transit agency to learn about potential bidders
and assists in narrowing the field.'®®> SEPTA re-
ported that an RFQ was used preceding entering
into a CMGC contract with a private partner.

An FHWA report entitled Value for Money
State of the Practice discusses the concepts and
principles “which underlie the VfM methodologies
of several states, including California, Florida,
Georgia, Texas and Virginia.”®® The Common-
wealth of Virginia’s Office of Transportation Pub-
lic Private Partnerships (PPTA Office), has pub-
lished a “PPTA Value for Money Guidance,” with
information on how the PPTA Office assesses VM
“when procuring infrastructure projects” as PPTA
candidates in comparison with “procuring the pro-
jects as public sector projects using traditional
project delivery methods”; how the Office assesses
“the VM of selecting a particular structure for a
PPTA project”; “the planning stages at which VM
should be assessed;” and a recommended “report-
ing framework for presenting the results of the
VIM assessment.”!5

Transit agencies were asked whether in evalu-
ating a prospective project for a PPP the agency
undertakes a VfM of the project. Six agencies said
that they undertake such an evaluation'®® and two
agencies indicated that they do not,'®® but other

Bl1d. at 3.
152 .

153 FHWA, Value for Money State of the Practice, at
1 (2011), available at http://www.thwa.dot.gov/ipd/pdfs/
p3/vfm_state_of_the_practice.pdf.

154 Commonwealth of Virginia, Office of Transporta-
tion Public Private Partnerships, PPTA Value for
Money Guidance, at 1 (2011), available at
http://www.virginiadot.org/office_of_transportation_pub
lic-private_partnerships/resources/VDOT%20ViM %20
guidance%20document_final 20110404.pdf. See also
Los Angeles County, Metropolitan Transportation Au-
thority, Planning And Programming Committee, Public-
Private Partnership Program (Oct. 14, 2009), available
at http://media.metro.net/board/Items/2009/10_
october/20091014P&PItem9.pdf (stating that certain
projects are recommended for Board approval in order
to move forward into comprehensive evaluation and
development, including a value for money (VFM) analy-
sis, and identifying one of the projects as the Wilshire
Boulevard Bus Rapid Transitway).

155 TLa Crosse Municipal Transit Utility Response;
Conn. DOT Response; Milford Transit District Re-
sponse; N.J. Transit Response; SEPTA Response; and
TriMet Response.

156 PVTA Response; SARTA Response.
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agencies did not respond specifically to the ques-
tion.

B. Key Legal Issues to Address in PPP
Contracts

1. Legal Authority for a PPP

As discussed in Section VII, on state legislative
provisions affecting PPPs, a transit agency should
resolve at an early stage whether applicable state
law permits the use of a PPP for a specific project.
Indeed, state legislation may authorize, restrict,
or even prohibit key elements of a proposed PPP.
A transit agency will need to consider, for exam-
ple:

e Whether state law permits the parties to pro-
vide the services in accordance with the structure
and arrangements they plan to establish.

e The legal ability of the private sector to be
involved in the development, financing, operation,
or maintenance of publicly owned infrastructure.

¢ Any regulatory or other authority that other
government entities have over transit facilities
relating to the construction of facilities or exten-
sion of services, as well as over rights of access
needed by a transit agency.

e Authority of the transit agency to regulate
services and fares or to engage in revenue shar-
ing.

¢ Whether under state law it is legal to trans-
fer or whether there are restrictions on the trans-
fer of responsibilities of a transit agency to other
entities.

¢ The availability under state law of adequate
procurement and selection procedures for the pro-
ject.

e Whether there is sufficient legal authority
and capacity for necessary borrowing by the state

or local government or by the transit authority for
a PPP.1%7

2. Contractual Issues and Provisions

Although a PPP has been described as an “um-
brella concept that ‘encompasses a wide range of
contractual arrangements,”'®® only a few agencies
responding to the survey said that they had used
PPP agreements in addition to those described in
Section III. One agency reported having used a

157 FHWA User Guidebook on Implementing PPPs,
supra note 23, at 31.

158 (’Steen & Jenkins, supra note 6, at 255 (footnote
omitted).
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development agreement,'®® one had used an access
and operations agreement,'®® and one agency also
had used an agreement for the disposition and
development of real property, a copy of which is
included in Appendix C.6!

Nevertheless, the contractual documents for a
project may be extensive; for example, a TriMet
project described in Appendix A required 85
agreements among the parties.'®? In addition to
the exhibits attached to the digest, there are other
sources of summaries and analyses of PPP agree-
ments.'®® As for specific provisions, FHWA pro-
vides a template for agreements associated with
PPP projects.'®* Section 20013 of MAP-21 directs
the Secretary of Transportation, among other
things, to identify the best practices for PPP mod-
els, to develop “standard PPP transaction model
contracts,” and to conduct financial assessments
and benefits of a proposed transaction.!6

Contracts for PPP projects commonly identify
the type of procurement and include provisions on
the term of the agreement; the details of the con-
struction, operation, or maintenance of the pro-
ject; the handling of changes in design standards
or construction specifications during a project’s
development; procedures for the administration,
oversight, and accountability of the project; leas-
ing arrangements, if applicable; required types of
insurance and amounts of coverage; a non-
compete clause, if applicable;®® performance

159 La Crosse Municipal Transit Utility Response.
160 N.J. Transit Response.
161 TriMet Response.

162 TRIMET, LIVABLE PORTLAND LAND USE AND
TRANSPORTATION INITIATIVES 88 (2010), hereinafter re-
ferred to as “TriMet Report on Transportation Initia-
tives,” available at http:/trimet.org/pdfs/publications/
Livable-Portland.pdf.

163 See, e.g., FHWA, USER GUIDEBOOK ON
IMPLEMENTING PUBLIC-PRIVATE PARTNERSHIPS FOR
TRANSPORTATION INFRASTRUCTURE PROJECTS IN THE
UNITED STATES, supra note 21.

164 See, e.g., FHWA Stewardship Agreement: Stew-
ardship/Oversight Agreement for Design and Construc-
tion (2006), available at http://www.thwa.dot.gov/
federalaid/stewardship/agreements/tx.cfm; and FHWA,
Innovative Project Delivery, Agreements, available at
http://www.fhwa.dot.gov/ipd/p3/agreements/index.htm.

165 Estell & Washington, supra note 14, at 37.

166 Noncompete clauses are more likely to be found in
contracts for toll roads. Noncompete clauses may take
effect if a public partner constructs or improves another
facility that competes with the one subject to the PPP.
Such competition may cause a reduction in revenue for
the private partner; thus, the public agency may be
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standards; performance guarantees; incentive
payments; liquidated damages; performance and
payment bonds; the effect of changed conditions or
uncontrollable circumstances on the contract;
revenue sharing, if any; identification and trans-
fer of risks to be assumed by the private partner;
acquisition of land by purchase or condemnation,
if applicable; restrictions on the use of land that is
to be acquired or that is otherwise subject to the
agreement; the ability to dispose of land and other
property; accounting requirements and proce-
dures; responsibility of the private partner for
certain taxes and related issues; the handling of
intellectual property, including the use of proprie-
tary technology or the transfer of know-how; and
the consequences when performance standards or
other contractual obligations are not met.'s” As
with any contract, the parties’ agreement should
address default, termination, liability, and the
method of dispute resolution.!8

It is suggested that an agreement should state
whether a transit agency’s approval is required of
a capital improvement that is needed for the pro-
ject to permit compliance with contractual obliga-
tions or with applicable law.'®® A transit agency
may want to provide that, with respect to any
loan for a project, the agency will share in any
savings resulting from a refinancing.'” One au-
thority suggests that a PPP contract should state
that the requirements of public law (e.g., account-
ability, transparency) apply to the agreement both

required contractually to compensate the private part-
ner (e.g., a concessionaire). See Tax and Financing As-
pects of Highway Public-Private Partnerships, on 110-
1078, Hearings Before the Subcomm. on Energy, Natu-
ral Resources and Infrastructure, Comm. on Finance, S.
REP. No. 110-1078, at 15 (2008), hereinafter referred to
as “Tax and Financing Aspects of Highway Public-
Private Partnerships.”
167 O’Steen & Jenkins, supra note 6, at 288—89.

168 Id. at 287-89, 290; MALLETT, supra note 25, at 21
(commenting on one state’s “costly disputes” with pri-
vate partners). See FISHMAN, supra note 11, at 37.

169 ’Steen & Jenkins, supra note 6, at 289-90.

170 U.S. GOV'T ACCOUNTABILITY OFFICE, PUBLIC
TRANSPORTATION: FEDERAL PROJECT APPROVAL PROCESS
REMAINS A BARRIER TO GREATER PRIVATE SECTOR ROLE
AND DOT CouLD ENHANCE EFFORTS TO ASSIST PROJECT
SPONSORS 34 (GAO-10-19, 2009), hereinafter referred to
as “Public Transportation: Federal Project Approval
Process Remains a Barrier,” available at http:/www.
gao.gov/new.items/d1019.pdf.

to protect the public interest and to secure politi-
cal or public support for a project.1™

One issue for a transit agency to consider is
whether it will be involved, and, if so, to what de-
gree, in a project’s design or construction. One
source contends that it is quite “normal for the
Public Authority to have a right to review and
comment on the detailed designs,” but that the
agency should not be obligated to “sign off” on or
approve of them.'” Likewise, a PPP contract
should provide that when a contract is completed
for the construction of a facility, a transit agency’s
“acceptance” of the facility does not mean that the
facility satisfies the requirements of the con-
tract.'”

With long-term agreements, there may be cir-
cumstances when the contract should authorize
government intervention, that is, the exercise of
“governmental prerogative,” to protect the public
interest.'’* Because an agency’s intervention could
result in an allegation of breach of contract, it
may be advisable for a contract to provide that the
transit agency may “periodically revisit” the terms
of long-term agreements; for example, if a conces-
sionaire fails to meet performance standards or if
enumerated conditions or problems occur that ne-
cessitate revisions.!™

Transit agencies responding to the survey also
suggested provisions that PPP agreements should
include. However, as New Jersey Transit’s re-
sponse observed, the legal issues are “highly de-
pendent” on the facts related to the project. The
agencies stated that a PPP contract should de-
scribe in detail the parties’ responsibilities; in-
clude an allocation of costs; address public safety
issues in connection with the site;!™ provide for an
“accounting process” that demonstrates how the
financial and investment requirements are being
satisfied;!”” require compliance with all federal
and state laws and regulations;'™ and provide for

11 Dominique Custos & John Reitz, Administrative
Law: Public Private Partnerships, 58 AM. J. ComP. L.
555, 579-80 (2010), hereinafter referred to as “Custos &
Reitz.”

172 YESCOMBE, supra note 1, at 89.

173 Id. at 90.

174 Custos & Reitz, supra note 171, at 575.

175 Public Transportation: Federal Project Approval

Process Remains a Barrier, supra note 170, at 33-34.

176 Milford Transit District Response; PVTA Re-
sponse.

17T PVTA Response.

178 La Crosse Municipal Transit Utility Response;
TriMet Response.
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transparency in environmental planning and
mitigation.'” SARTA, SEPTA, and TriMet em-
phasized the importance of liability insurance and
the inclusion of appropriate remedies and penal-
ties if a project is not completed on time.

C. Administration and Management of PPPs

Although there is some guidance on how a pub-
lic agency should administer and manage a PPP
project,'® the “underlying culture” of an agency is
said to be one of the most important factors.'®!
PPPs should have appropriate “selection proc-
esses” and contracts to avoid losing the flexibility
and “efficiency gains” that are possible with
PPPs.’®2 Other administrative and managerial
matters important to PPPs are the selection of a
qualified DB team for a contract having DB as a
component;'®® the continuing need to assess
whether the public is obtaining the best value
with a PPP compared to the traditional, design-
bid-build method of procurement;!® and the crea-
tion of a government structure (e.g., project man-
ager, staffing) to work exclusively with a PPP pro-
ject.185

A PPP requires effective and continuous com-
munication and coordination throughout a pro-
ject’s development, implementation, and opera-
tion;!% policies, procedures, documentation, and
resources to guide the project’s development and
management;'®” and periodic monitoring of and
reporting on project performance in relation to the
terms of the contract to assure the partners’ ac-
countability to each other and to the public.!®® A
transit agency’s oversight may include close scru-

179 Conn. DOT Response.

180 See, e.g., FHWA User Guidebook on Implementing
PPPs, supra note 23 (discussing statutory, regulatory,
financial, and institutional issues associated with im-
plementing and managing PPP projects).

181 FHWA User Guidebook on Implementing PPPs,
supra note 23, at 6.

182 Rosenau, supra note 7, at 94; Public Transporta-
tion: Federal Project Approval Process Remains a Bar-
rier, supra note 170, at 21.

183 H.R. REP. No. 110-24, Hearings on PPPs, supra
note 9, at 90-91.

184 Public Transportation: Federal Project Approval
Process Remains a Barrier, supra note 170, at 39.

185 Public-Private Partnerships for Transportation
Projects, supra note 42, at 4.

186 FHWA User Guidebook on Implementing PPPs,
supra note 23, at 45.

187 Id. at 29.

188 Id. at 45.
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tiny of a project’s planning and its costs, as well as
the approval of principal subcontractors to assure
that a private partner will be able to meet its con-
tractual obligations.

Although a transit agency in a PPP may trans-
fer risk and responsibility to a private partner,
sources note that a transit agency still may have
responsibility for or be involved with applications
for approvals, licenses, and permits; periodically
review the development phase for compliance
with end-user requirements; and perform other
responsibilities as provided by the contract.!®® A
sponsor will want to continue to monitor compli-
ance after the completion of the development
phase, conduct audits and issue reports as needed
or required, continue to monitor finances, and
identify and resolve problems or disputes as
promptly as possible.!°

As a number of commentators have empha-
sized, the administration and management of a
PPP is “very demanding”; thus, a PPP typically
requires an experienced management team and
quite possibly a full-time project manager or di-
rector.’®® Commentators have also pointed out
that a transit agency may want its contract to
permit the appointment of specialists to monitor
compliance with the contract and with land-use,
environmental, or other requirements.'*? If a PPP
project embraces operations and maintenance
functions, additional procedures may be needed to
monitor the project on an ongoing basis.!®® An op-
erations manual may be needed.’®* For some pro-
jects, an external advisor may be necessary, such
as a financial or technical advisor.!%

Agencies responding to the survey described
their methods for managing and administering a
PPP. Three agencies had a project manager.'%
Although one agency’s project included planning,
engineering, and transit, the agency stated that
the only outside services needed were legal ser-

189 JEFFREY DELMON, PUBLIC-PRIVATE PARTNERSHIP
PROJECTS IN INFRASTRUCTURE, AN ESSENTIAL GUIDE FOR
PoLicy MAKERS 156-57 (2011), hereinafter referred to
as “DELMON.”

190 Id. at 157-58.

191 YESCOMBE, supra note 1, at 75 (emphasis added);
DELMON, supra note 189, at 159-60.

192 DELMON, supra note 189, at 161.

193 YESCOMBe, supra note 1, at 76.

194 DELMON, supra note 189, at 159-60.
19 YESCOMBE, supra note 1, at 91-5.

196 Conn. DOT Response; Milford Transit District Re-
sponse; PVTA Response; and TriMet Response.
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vices for a development agreement.’®” The Con-
necticut DOT stated that it has used outside spe-
cialists, whereas New Jersey Transit stated that
it manages its own PPP projects with the objective
of providing good customer service with “less reli-
ance on the taxpayer.” TriMet stated that it relied
on its own staff for engineering and legal support.

D. Acquisition of Property and Land-Use
Issues

Although successful PPP projects may require
the involvement of real estate developers, local
governments, and citizens,'%® the private partner
in a PPP is “usually an engineering firm,” not a
real estate developer.’® The inclusion of real es-
tate makes a project more complex in part be-
cause of the timing. Real estate development op-
portunities may not necessarily be available or be
feasible when building a transit project.?’’ It may
be noted that TEA-21 authorized “the fair market
value of land lawfully obtained by the state or lo-
cal government to be applied to the non-federal
share of project costs.”?! Some PPPs include long-
term leasing of existing facilities without the need
to acquire land.2?

An example of the importance of development
to a transit PPP is TriMet’'s MAX Red Line, a
$125.8 million project, to Portland International
Airport, “the first train-to-plane connection on the
West Coast when it opened on September 10,
2001. It also was the first public/private light
rail/real estate development project in the coun-
try.”?% Besides the use of tax increment financing
(TTIF) and other funding, discussed in Section X.B,
it was possible to arrange $125 million in financ-

197 La Crosse Municipal Transit Utility Response.

198 American Public Transportation Association,
Forming Partnerships to Promote Transit-Oriented De-
velopment and Joint Development, at 1 (2009), hereinaf-
ter referred to as “Forming Partnerships to Promote
TOD and Joint Development,” available at
http://www.apta.com/resources/standards/Documents/
APTA%20SUDS-UD-RP-002-09.pdf.

199 Capturing the Value of Transit, supra note 10, at
29.

200 Id

201 Midwest Regional Rail Initiative Project Note-
book, at 9-10 (June 2004), hereinafter referred to as
“Midwest Regional Rail Initiative Project Notebook,”
available at http://michigan.gov/documents/mdot/
MDOT_MWRRI_Project-Notebook-Final-2004_

291983 _7.pdf.

202 STAINBACK, supra note 130, at 27.

203 H.R. REP. NO. 110-24, Hearings on PPPs, supra
note 9, at 71.

ing when the private partner (Bechtel) agreed to
accept development rights to 120 acres at the en-
trance to the airport.20

As for right-of-way acquisition, MAP-21
amended 49 U.S.C § 5332 to provide that if an
acquisition is permitted under federal law, a re-
cipient of federal funds may receive assistance in
acquiring right-of-way prior to “the completion of
environmental reviews for any project that may
use right-of-way.”?% The Secretary of Transporta-
tion may establish appropriate restrictions on an
acquisition that the Secretary determines are
necessary and appropriate.2’® However, right-of-
way acquired under the section may not be devel-
oped in anticipation of the project until all re-
quired environmental reviews for the project have
been completed.?’” MAP-21 also provides that the
Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970 is applicable to
FTA financial assistance for capital projects.?®

When eminent domain is used to acquire prop-
erty, post-Kelo reform legislation in some states
may apply.?”® The laws in some states may impose
restrictions on the taking of property for economic
development. Moreover, under state law, a con-
demnor may have to pay compensation in excess
of what is determined to be the amount of just
compensation that ordinarily would have to be
paid for the property.

Only two agencies responding to the survey
stated that they had encountered any issues re-
garding the acquisition of real property or other
land-use issues in connection with their PPP pro-
jects. In one instance a variance was required
from the city because the need for zoning approval
for parking had not been anticipated in the par-
ties’ joint development agreement.?’® Another
agency had experienced some issues relating to
zoning, to the relocation of tenants of a prior facil-
ity, and to encumbrances on the property.2!!

204 Id. at 71. See discussion of the MAX Red Line in
App. A.

205 Estell & Washington, supra note 14, at 42.
206 Id

207 Id

208 Id. at 41.

209 THE RAMIFICATIONS OF POST-KELO LEGISLATION ON
STATE TRANSPORTATION PROJECTS (National Highway
Cooperative Research Program, Legal Research Digest
No. 56, Transportation Research Board, 2011).

210 PVTA Response.

211 TriMet Response.
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E. Taxation

1. Tax Treatment of PPPs in General

Few, if any, PPPs for transit projects are “part-
nerships” in the legal or tax sense. A transit PPP
itself, thus, has no special tax significance.?'? The
organizers of a PPP typically avoid being a part-
nership for tax purposes because of adverse con-
sequences, including possible limits on “deduc-
tions allocable to property used by governments
and tax-exempt entities as well as differences in
the tax depreciation rules for the assets.”?!?

The tax consequences for a private partner in a
PPP depend on the “facts and circumstances of
each transaction” and the terms of the PPP con-
tract.2* Under federal tax law, a company’s in-
vestment in a PPP is treated the same as a com-
pany’s investment in any other Dbusiness;
nevertheless, “[a] private entity...must evaluate
the federal tax implications” of a PPP and allocate
any “up-front payment...among various rights...to
determine the federal tax consequences.”® As
must any U.S. or non-U.S. taxpayer conducting a
trade or business in the United States, a private
party in a PPP has to report and pay tax on in-
come earned from all sources. As do other taxpay-
ers, a partner in a PPP has the usual deductions
for business expenses incurred, including lease
payments, the cost of repairs, interest on indebt-
edness, and depreciation on property owned by
the entity.?'® As for property taxes, although legis-
lation in Connecticut exempts eligible PPPs from
property tax, generally a private entity in a PPP
that is leasing a transit-owned facility would not
qualify for an exemption for property taxes.?!”

212 Tax and Financing Aspects of Highway Public-
Private Partnerships, supra note 166, at 4.

213 Joint Committee on Taxation, JCX-29-11, “Over-
view of Selected Tax Provisions Relating to the Financ-
ing of Infrastructure,” at 23 (2011), hereinafter referred
to as “Tax Provisions Relating to Financing of Infra-
structure,” available at https://www jct.gov/
publications.html?func=startdown&id=3789.

214 Id. at 24. See Tax and Financing Aspects of High-
way Public-Private Partnerships, supra note 166, at 4,
11, 16, and 25.

215 FISHMAN, supra note 11, at 36.

216 I 4.

217 CHH, Connecticut—Multiple Taxes: Jobs Bill
Creates New Credit, Encourages Investment (Oct. 28,
2011), available at http://www.cchgroup.com/wordpress/
index.php/tax-headlines/state-tax-
headlines/connecticut-multiple-taxes-jobs-bill-creates-
new-credit-encourages-investment/.
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2. Tax Treatment of Long-Term Leasing of Transit
Facilities

a. Flow-Through Entities.—An important issue
for a private entity in a PPP concerns the tax
treatment of long-term leases of transit facilities.
The Senate Committee on Finance, when conduct-
ing hearings on the tax and financing aspects of
PPPs for highways, considered the tax conse-
quences of three kinds of transactions common to
PPPs. First, a private partner in a PPP may pur-
chase existing infrastructure owned by a public
agency and lease it back to the public agency.
Second, a private entity may enter into a long-
term lease with a public agency in a PPP; for ex-
ample, to operate and maintain a transit facility.
Third, a private entity may enter into an agree-
ment with a public agency; for example, for the
collection of tolls or fees.?!

It is the second transaction between a private
entity and a public agency involving a long-term
lease that allows a private party to receive a tax
benefit that the average taxpayer does not re-
ceive. Certain private entities when leasing prop-
erty qualify as a “flow-through entity” not subject
to federal tax.?*

Certain business set-ups (e.g. S corporations and partner-

ships) are “flow-through entity” structures, simply mean-

ing that the business income is not taxed at the corporate
level, but instead flows through to the shareholders’ in-
come statements, avoiding double taxation. Foreign busi-

nesses that have invested in highway PPPs in the U.S.

have largely been structured as flow-through entities.??°

The flow-through feature that avoids double
taxation makes PPPs attractive to private compa-
nies interested in leasing public assets such as
transit facilities.??! Nevertheless, the shareholders
of a private entity (or the partners in a partner-
ship) participating in a PPP with a transit com-
pany are subject to federal taxes on their distribu-
tive share of income earned from their company’s
(or partnership’s) lease of publicly owned property
subject to a PPP.

b. Constructive Ownership of Leased Facili-
ties.—A private entity will want to ascertain
whether the IRS will treat the private entity as
the owner of the leased property or as the lessee
of the property.?? The duration of a long-term
lease may be “exceedingly long” to enable a pri-
vate lessee “to recover capital outlays on an accel-

218 Tax and Financing Aspects of Highway Public-
Private Partnerships, supra note 166, at 4.

219 Id. at 10.
220 I 4.

21 [d. at 2.
222 1.
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erated schedule” and to take advantage of the tax
code’s 15-year cost recovery.??? Because of the ex-
tended duration of such a lease, the IRS may con-
sider the private lessee to be the constructive or
de facto owner of the leased property. For exam-
ple, because the service life of highways and
streets is estimated to be 45 years, a private part-
ner in a PPP project for a toll road would be re-
garded as the constructive owner if a lease ex-
ceeded 45 years.??* As for a transit facility, the
service life probably is “equated” with the service
lives of railroad equipment, replacement track,
and structures, which are, respectively, 28 years,
38 years, and 54 years.?®

When a private-entity lessee is deemed to be
the constructive owner, it is subject to different
treatment under the Internal Revenue Code. By
leasing “infrastructure assets for a period that
clearly exceeds their expected economic
life...firms can treat themselves as the tax owners
of the infrastructure. As owners, they are then
eligible to claim tax deductions for the deprecia-
tion on their investments, just as other asset own-
ers do.”??6 Although a private lessee is not “an out-
right purchaser” of an asset for tax purposes, a
lessee becomes the constructive owner of the asset
when the lessee has acquired “all the benefits and
burdens of ownership” for a term exceeding the
expected remaining useful life of the asset.??”

3. Allocation of a Private Partner’s Up-Front
Contribution to a PPP

A private partner may make a payment to a
transit agency in connection with the acquisition
of a long-term lease or to acquire the right to de-
velop transit-owned property. One issue is the
federal tax treatment of any private up-front
payment or contribution that may be part of the
funding of a PPP. It appears that the parties
should allocate the private partner’s payment as
provided in 26 U.S.C. § 1060(a)(1) and (2), which
applies to acquisitions.

Section 1060 provides:

In the case of any applicable asset acquisition, for pur-
poses of determining both—

223 [
24 Tax Provisions Relating to Financing of Infra-
structure, supra note 213, at 24 (citing BEA Deprecia-
tion Estimates, available at http://www.bea.gov/
national/FA2004/Tablecandtext.pdf).
25 Tax and Financing Aspects of Highway Public-
Private Partnerships, supra note 166, at 4.

226 Id

27T Tax Provisions Relating to Financing of Infra-
structure, supra note 213, at 23.

(1) the transferee’s basis in such assets, and

(2) the gain or loss of the transferor with respect to such
acquisition, the consideration received for such assets
shall be allocated among such assets acquired in such ac-
quisition in the same manner as amounts are allocated to
assets under section 338 (b)(5). If in connection with an
applicable asset acquisition, the transferee and transferor
agree in writing as to the allocation of any consideration,
or as to the fair market value of any of the assets, such
agreement shall be binding on both the transferee and
transferor unless the Secretary determines that such al-
location (or fair market value) is not appropriate.??

As a report by the Joint Committee on Taxation
explains with respect to an allocation of an up-
front payment in connection with PPPs and high-
ways:

The large up-front payment made by the private party to

the transaction is treated as paid to acquire different

bundles of business assets. As a result, the parties must
allocate the initial consideration to the following catego-
ries: (1) the acquisition of infrastructure assets, such as
land improvements, computers, toll booths, and other

property used to operate and maintain the highway; (2) a

lease of the underlying land; and (3) the acquisition of in-

tangible assets, such as a franchise and license for the
right to collect tolls (along with any generally unstated
goodwill or going concern value).??

The allocation rule in § 1060(a) could apply, for
example, when a private partner lessee is treated
for federal tax purposes as the constructive owner
of a facility and is therefore entitled to depreciate
the asset.

A private partner may recover the cost of its
payment for property used in a trade or business
to produce income by claiming an annual deduc-
tion for depreciation based on the cost of the asset
as determined under the Modified Accelerated
Cost Recovery System (MACRS).%° However, if a
transit agency used tax-exempt bonds to construct
or acquire an asset that is leased to a private
partner in a PPP, the depreciation would be calcu-
lated under the Alternative Depreciation System
using a straight-line method that extends over a
longer recovery period than depreciation calcu-
lated under the MACRS.?3!

Whether a private entity in a PPP will be
treated as the constructive owner of leased prop-
erty for federal tax purposes may influence the

228 26 U.S.C. § 160(a)(1) and (2).

229 Tax Provisions Relating to Financing of Infra-
structure, supra note 213, at 24 (2011).

230 Id. at 25, n.58 (citing 26 U.S.C. § 168; Rev. Proc.
87-56, 1987-2 C.B. 674).

1 Id. at 25-26, n.64 (citing Treas. Reg. § 1.168(1)-
4(d)(2){i)(B)).
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term of a lease of transit property.?’? Whether a
private party wants to be treated as the construc-
tive owner rather than as a lessee may depend on
the percentage of the asset that is depreciable and
on the depreciation schedule that applies to the
asset, as well as on the entity’s other tax circum-
stances. It may be noted that no agency respond-
ing to the survey reported being aware of any fed-
eral or other tax issues affecting a private
partner’s participation in a PPP.

Notwithstanding constructive ownership from
a tax perspective, it may be noted that FTA’s
Grant Management Requirements (GMR) provide
for the protection of the federal interest in any
real and other property acquired with FTA funds.
In FTA’s Circular C 5010.D (November 1, 2008,
revised August 27, 2012), Chapter IV { 3(e)(1)
states that a “grantee agrees to maintain continu-
ing control of the use of project property and con-
structed improvements to the extent satisfactory
to FTA” and that the grantee “will not execute
any transfer of title, lease, lien, ...or any other
obligation pertaining to project property, that in
any way would affect the continuing Federal in-
terest in that project property, without written
FTA approval.” The GMR in Chapter IV | ()
states that “[i]n all instances in which the grantee
is a Lessor..., the grantee must obtain FTA’s writ-
ten concurrence...before leasing FTA funded as-
sets to others.” Chapter I q 5(fff) of the GMR de-
fines the term “remaining federal interest for real
property” as “the greater of the Federal share of
the fair market value of the property, or the
straight line depreciated value of improvements
plus the Federal share of the current appraised
land value.”

F. Bonding Requirements

Under the Federal Miller Act, general contrac-
tors on public works projects are required to pro-
vide performance and payment bonds.?*® A per-
formance bond “must be in an amount the
contracting officer considers adequate for the pro-
tection of the government.”?* A payment bond
guarantees that a “contractor will pay subcontrac-

282 Tax and Financing Aspects of Highway Public-
Private Partnerships, supra note 166, at 7.

233 FTA Report to Congress on PPPs, supra note 5, at
29 (citing 40 U.S.C. § 313, et seq.) (noting that payment
bonds serve as a substitute for subcontractors’ and sup-
pliers’ mechanics liens).

24 Id. (citing 40 U.S.C. § 3131(b)(1)).
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tors and vendors for labor and materials.”?®® A
payment bond must be for the “total amount pay-
able under the contract, unless the contracting
officer makes a written determination...that a
payment bond in that amount is impractical.”?3¢
FTA recognizes the need for more bonding flexibil-
ity for PPP projects. Not only is there limited
availability in the bond market, but also bond re-
quirements in high amounts limit the number of
companies able to compete for larger projects. Ac-
cording to several sources, sureties may be unwill-
ing to issue a bond for more than $250 million.
[Slenior members of the surety industry have stated that
there is currently no limitation on the amount of a bond
that can be provided for a single project. However, it is
clear that in the not-too distant past the surety market
had an informal “cap” on how much of a penal sum any
individual surety would provide for a single project, par-
ticularly on DB projects. While the amount of that “cap”
was never directly ascertainable, it appears to have been
in a range of $250 to $350 million. The reality of this
bonding “cap” is reflected in several periodicals that have

been issued to address the use of DB, turnkey, and PPP
contracting methods in the transportation sector....

FTA has taken this particular surety issue seriously, as it

has regularly consulted with the business community to

reduce unnecessary bonding and has granted waiver re-
quests by grantees of the 100 percent surety bond re-
quirements.?*’

Nevertheless, the necessary bonding may be
obtained by using multiple sureties and “the right
contractor team.”?3® As one article explains,

[Ilt should be noted that several owners have handled

this situation by descoping large contracts into smaller

packages. Strategic contract packaging is done not only
on alternatively delivered projects, but also on conven-
tional DBB projects. A prime example is how the New

York City MTA handled its DBB process for three

megaprojects procured during the mid-2000s....2%°

FTA has stated that “state and federal law re-
quire performance bonding well beyond what is
commercially feasible for project sponsors (or re-

285 (Steen & Jenkins, supra note 6, at 291 (stating
that the parties “usually establish specified liability
limits, which are typically a percentage of either con-
tract value or capital installed”).

236 FTA Report to Congress on PPPs, supra note 5, at
29 (citing 40 U.S.C. § 3131(b)(2)).

237 MICHAEL C. LOULAKIS, SHANNON J. BRIGLIA &
LAUREN P. MCLAUGHLIN, LEGAL ISSUES INVOLVING
SURETY FOR PUBLIC TRANSPORTATION PROJECTS 40-47
(Legal Research Digest 40, Transportation Research
Board, 2013) (footnote omitted), hereinafter referred to
as “Legal Research Digest 40.”

28 H.R. REP. NO. 110-24, Hearings on PPPs, supra
note 9, at 49.

239 Legal Research Digest 40, supra note 237, at 41.
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quired by private investors) and disregard the
availability of other forms of security.”?*’ Flexibil-
ity may permit a private partner to furnish an
alternative form of security such as a financial
guarantee by a private patner’s parent com-
pany.?! Because the requirements for perform-
ance bonds increase costs, a “public partner
should assess this issue on a cost-benefit basis.”?4?

Although FTA requires performance bonds for
100 percent of the contract price,?*® there is a slid-
ing scale for payment bonds based on the size of
the contract, with payment bonds in the amount
of $2.5 million required for all contracts of $5 mil-
lion or more,?** requirements that have been
waived for “larger design-build and DBOM pro-
jects.”?% FTA Circular C 4220.1F on Third Party
Contracting Requirements permits a grantee to
seek FTA’s approval of a grantee’s bonding pol-
icy.246

Most states have “Little Miller Acts,” similar to
the Federal Miller Act, that require performance
and payment bonds be obtained for the total
amount of the contract.?” State statutes offer lit-
tle or no flexibility based on the scale of a PPP
project or “structural differences” that exist be-
tween PPPs and traditional public procurement.?
Small and mid-size construction companies have
difficulty obtaining bonds needed to compete with
large firms on DB projects or to back warranties

240 HR. REP. NO. 110-24, Hearings on PPPs, supra
note 9, at 85.

241 Id. at 39, 46.
242 O’Steen & Jenkins, supra note 6, at 291.

243 FTA Report to Congress on PPPs, supra note 5, at
38-39, available at http://www.fta.dot.gov/legislation_
law/12349_8641.html. See FTA Circular C 4220.1F, ch.
IV, at IV-26 (Nov. 1, 2008; revision 3, Feb. 15, 2011),
hereinafter referred to as “FTA Circular on Third Party
Contracting Guidance, C4220.1F,” available at
http://www.fta.dot.gov/documents/FTA_Circular_4220.1
F.pdf.

244 FTA Circular on Third Party Contracting Guid-
ance, C4220.1F, supra note 243, at IV-26.

245 FTA Report to Congress on PPPs, supra note 5, at
29 (citing, e.g., the $1.1 billion T-Rex Project in Colo-
rado and the New Jersey Transit River Line).

246 FTA Circular on Third Party Contracting Guid-
ance, C4220.1F, supra note 243. See FTA Report to
Congress on PPPs, supra note 5, at 38-39.

247 FTA Report to Congress on PPPs, supra note 5, at
29 (citing, e.g., ARIZ. REV. STAT. § 34-222; N.C. GEN.
STAT. § 44A-26; OR. REV. STAT. § 279C.380; and VA.
CODE § 2.2-4337).

248 Id. at 29.

that are required in the event of a firm’s insol-
vency.?#

Six agencies responding to the survey reported
that for their PPP projects the contractor was re-
quired under federal or state law to provide per-
formance and payment bonds for the full amount
or value of the applicable contracts.?° The San
Diego Association of Governments (SANDAG)
stated that neither bond was required for its par-
ticular project. SEPTA stated that for one of its
PPP projects neither bond was required.

G. Insurance and PPP Projects

PPP projects may involve complex insurance
arrangements and project-specific policies. A typi-
cal contractual provision for a PPP project is a
requirement for minimum levels of certain kinds
of insurance that must be obtained and main-
tained, such as for property and casualty risks,
comprehensive general liability risks, workers’
compensation, and automobile liability.?! The
sponsor of the Hiawatha Corridor Light Rail
Transit (LRT) project used an owner-controlled
insurance program (OCIP),%?2 but according to the
FTA one of the “drawbacks” of the OCIP was that
contractors had limited incentive to resolve work-
ers’ compensation claims.?*

Several agencies responding to the survey re-
ported that the private partner assumed respon-
sibility for the insurance coverage,?* whereas two
agencies said that the private partner had not had
any responsibility for insurance.?® New Jersey
Transit provided a copy of its insurance and in-
demnity provisions.?®® Although the private part-
ner did not assume the responsibility for insur-
ance for the Milford Transit District’s PPP, a

2499 H.R. REP. No. 110-24, Hearings on PPPs, supra
note 9, at 46.

20 La Crosse Municipal Transit Utility Response;
Conn. DOT Response; Milford Transit District Re-
sponse; N.J. Transit Response (also stating that no
waiver was requested); PVTA Response.

251 O’Steen & Jenkins, supra note 6, at 291.

22 FTA Report to Congress on PPPs, supra note 5, at
16.

253 Id

24 Conn. DOT Response; SEPTA Response (stating
that coverage included liability, pollution, worker’s
compensation, and automobile insurance); SARTA Re-
sponse; and TriMet Response.

255 Response of San Diego Association of Govern-
ments (SANDAG), hereinafter referred to as “SANDAG
Response”; Milford Transit District Response.

256 See App. C, item 3.
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$525,000 project currently in the design phase,
the coverage includes $10 million for commercial
general liability, $1 million for  prod-
ucts/completed operations liability, $1 million for
advertising injury, and $5 million for automobile
liability. The City of La Crosse Municipal Transit
Utility stated that there had been no problems in
working with the private developer to procure in-
surance for a building and general liability (in-
cluding directors’ and officers’ liability) coverage,
and an umbrella policy. The Pioneer Valley Tran-
sit Authority’s private partner assumed responsi-
bility for insurance only for the building.?®’

Finally, although one agency noted the high
cost of insurance for a project still in the design
phase, no agency responding to the survey re-
ported any particular issues or problems having to
do with insurance because of the complexity of a
PPP.

V. TRANSFER OF RISK BETWEEN A PUBLIC
AND PRIVATE PARTNER

A. Risks Transferable to the Private Sector

PPPs may permit a transit agency to leverage
its funding and provide more transit service by
transferring some responsibilities and risks to a
private party. The assumption is that the private
sector may be the best party to assume the risks
for managing “construction cost, project delivery
timeframe, maintenance cost, latent defects and
project quality risk factors.”®® In the United
States, however, the sharing of the risks inherent
in a transportation infrastructure project is a new
concept for some transit agencies.?®® Legal and
other impediments have slowed the implementa-
tion of PPP projects and alternative methods of
project delivery “even on a pilot basis.”?%

PPPs differ from traditional construction con-
tracts in their allocation of risk, duration, and fi-
nancing.?®! Transit agencies using a DB approach
still retain much responsibility for the risks asso-
ciated with the PPP.?%2 Risks assumed by the pri-
vate sector under a DB contract typically include

257 See Pioneer Valley Transit Authority, Joint De-
velopment Agreement, App. C, item 5, for details.

28 FHWA User Guidebook on Implementing PPPs,
supra note 23, at 57.

29 Id. at 5.
260 Id.
261 Akintoye & Beck, supra note 2, at 199.

%62 Public Transportation: Federal Project Approval
Process Remains a Barrier, supra note 170, at 5.
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“the risk of compliance with the public sponsor’s
technical specifications” and the risk of the com-
pletion of the “facility at a fixed price and within a
specific time frame.”?® However, a transit agency
may transfer more risk for the design, financing,
construction schedule, and performance of a pro-
ject, as well as for operations and maintenance, to
the private sector.?®® When a contractor provides
an adequate warranty or when a contractor oper-
ates and maintains a facility, the contractor gen-
erally accepts “all quality risk.”?®> Depending on
the contract, a private partner may be accepting
all or part of the risk of financing and the risk of
ridership and revenue.?®® There may be risks that
are too expensive or time-consuming for an
agency to transfer to the private sector.?®” Exam-
ples include environmental compliance and ap-
provals; permitting; acquisition by purchase or
condemnation of property, including right-of-way;
emergency services; and compliance with other
statutory and regulatory requirements.?®® An
agency also may want to retain responsibility for
communicating with the legislature, members of
the public, stakeholders, and other government
agencies.

Long-term responsibilities for transit opera-
tions and maintenance may be transferred to the
private sector, resulting in added value because of
the potential for innovation in a project’s design,
construction, and management.?®® The design-
builder for a Denver Regional Transportation Dis-
trict (RTD) light rail expansion project identified
198 design modifications that were incorporated
into the project and that improved the project’s
overall quality while keeping the project within
budget.?’ Performance measures (e.g., based on
train capacity and frequency) rather than specific
design details (e.g., type of train) are innovative
approaches that may be conducive to a successful
PPP for a transit agency.?™

263 FISHMAN, supra note 11, at 33.

264 Public Transportation: Federal Project Approval
Process Remains a Barrier, supra note 170, at 6.

265 FISHMAN, supra note 11, at 33.

266 Id

267 Public Transportation: Federal Project Approval
Process Remains a Barrier, supra note 170, at 20.

268 FHWA User Guidebook on Implementing PPPs,
supra note 23, at 57; FISHMAN, supra note 11, at 32-33.

269 Public Transportation: Federal Project Approval
Process Remains a Barrier, supra note 170, at 17.

270 1.

271 Id
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As discussed in Section XII, risks may be trans-
ferred to the private sector in connection with
TOD and joint development.2”

B. Revenue Sharing

One risk that public-private partners may
share is the risk associated with the amount of
revenue generated by a PPP.2”® However, because
revenue sharing reduces income earned by a pri-
vate partner, a private partner may be unwilling
to make a large, up-front payment to a public
partner to secure a long-term concession.?™ The
DOT has stated that FTA policy that is based on
its interpretation of the federal common grants
rule is a “substantial obstacle” to revenue sharing
for PPP projects.?” FTA “generally requires that
‘Program Income’ such as fares, lease payments,
or other revenues be used to reduce program
costs, unless an alternative use was authorized by
[the] regulations or specifically approved by
FTA.”

A private partner in a PPP needs a predictable
stream of income to meet its financial and other
obligations and still make a profit; however, most
transit projects do not generate sufficient reve-
nues.?”” System revenues include fare box and
non-fare box revenues, with the latter embracing
fees earned from “advertising, air rights, naming
rights, concessions, commercialization, parking,
and outsourcing.”?”® “Parking monetization” is
attractive to private partners because of the abil-
ity to have a stable cash flow with the potential
for increases in parking revenues as a result of
improvements in technology, higher parking fees,
and increased utilization of the space.?”

Transit agencies may be reluctant to cede their
control over fare-setting because of wanting to

212 FTA grantees may use FTA financial assistance
for joint development activities that incorporate private
investment or enhance economic development.

273 FISHMAN, supra note 11, at 33.

214 FHWA User Guidebook on Implementing PPPs,
supra note 23, at 39.

215 FTA Report to Congress on PPPs, supra note 5, at
39.

276 Id

277 See id. at 11.

218 Infrastructure Management Group, Inc., Alterna-
tive Transit Funding Sources and Finance, at 3 (Sept.
2009), hereinafter referred to as “Alternative Transit
Funding Sources and Finance,” available at
http://www.ncppp.org/publications/TransitBoston_0909/
Page_0909.pdf.

29 Id. at 5.

keep fare levels low to increase ridership and to
make transit affordable for low-income patrons.28
On the other hand, a private party may be reluc-
tant to assume the risk for ridership and fare box
revenue when the private party will not be in con-
trol of fares or the transit system.?®! For example,
DBOM contractors who operate transit systems
“want to be insulated from farebox risk.”?®? As one
source states, “[allthough the concept of using
cash flows to repay the investors is simple, the
actual negotiation and implementation of such an
arrangement is fraught with controversy and
complexity because of the extent of private-sector
involvement in setting user fees.”?®* One solution
is to structure a PPP to limit risk by basing a por-
tion of the transit agency’s payment (e.g., avail-
ability payments discussed in Section V.C) to the
private party on the number of riders or trips.2%
Some of the transit agencies responding to the
survey stated that they were sharing revenue
with a private partner,?® but others reported that
their PPPs did not include revenue sharing.2¢

C. Availability Payments

The term “availability payment” may be de-
fined as a transit agency’s payment to a private
partner for making a facility available to the pub-
lic for the term of a PPP contract.?®” Availability
payments are “an alternative, flexible way to allo-

280 Public Transportation: Federal Project Approval
Process Remains a Barrier, supra note 170, at 2, 19.

BL]d. at 19.

282 FTA Public-Private 3P Program, supra note 56, at
2.

283 FISHMAN, supra note 11, at 34.

284 Public Transportation: Federal Project Approval
Process Remains a Barrier, supra note 170, at 20.

285 N.J. Transit Response (regarding Weehawken
Ferry Terminal project); PVTA Response; and SEPTA
Response.

28 La Crosse Municipal Transit Utility Response;
N.J. Transit Response (regarding River Line Light Rail
project); and Milford Transit District Response.

287 AASHTO Center for Excellence in Project Fi-

nance, stating that
availability payments are a means of compensating a private
concessionaire for its responsibility to design, construct, operate,
and/or maintain a tolled or non-tolled roadway for a set period of

time. These payments are made by a public project sponsor (a

state DOT or authority, for example) based on particular project

milestones or facility performance standards.

Available at http://www.transportation-finance.org/
funding financing/financing/other_finance_
mechanisms/availability_payments.aspx. See
YESCOMBE, supra note 1, at 9.
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cate project risk,”?® as well as to compensate a
private partner for capital or operating ex-
penses.?®® Availability payments typically begin
when construction is complete and a facility is
operational to “smooth [the] upfront capital ex-
pense” over the life of an asset.?® Availability
payments may make it possible for a private
partner to have a higher credit rating, thus im-
proving its access to capital markets and private
lenders.?®! If availability payments are author-
ized, a proposed PPP project may attract more
investors and contractors.?%?

Availability payments may make it possible to
have a PPP project that otherwise would not be
built.?®® An availability payment structure may be
used to reduce a project’s risk profile, permit a
transit agency to control user fees, and cap a pub-
lic sponsor’s total payment obligation.?* The
payments may include credits for “enhanced per-
formance” or deductions for a failure to meet re-
quired performance standards.?®® Availability or
performance-based payments may be used, for
example, with DBOM and DBFOM forms of pro-
ject delivery.?®® For example, if availability pay-
ments are to be made in connection with a
DBFOM contract, a transit agency would pay the
private partner a preestablished, maximum peri-
odic payment.?”

PPPs for projects partially funded by an avail-
ability payment structure include the Oakland

28 Implementation of PPPs for Transit, supra note
24, at 7.

29 KPMG LLP, Availability Payment Mechanisms
for Transit Projects, at 4 (2009), hereinafter referred to
as “Availability Payment Mechanisms for Transit Pro-
jects,” available at
http://www.pwfinance.net/document/research_reports/1
0%20KPMG%20availabillity.%20pdf.

20 Implementation of PPPs for Transit, supra note
24, at 8.

21 Availability Payment Mechanisms for Transit
Projects, supra note 289, at 11.

292 Id

293 Implementation of PPPs for Transit, supra note
24, at 8.

24 Availability Payment Mechanisms for Transit
Projects, supra note 289, at 11 (e.g., 25-35 years rather
than 50 or more years with full concession agreements).

2% Id. at 4; Implementation of PPPs for Transit, su-
pra note 24, at 8.

2% Implementation of PPPs for Transit, supra note
24, at 12. See id. at 35-12 for chart indicating how
availability payments may be used.

®7 Availability Payment Mechanisms for Transit
Projects, supra note 289, at 4.
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Airport Connector and the Denver Eagle P3 East
Rail and Gold Rail Lines.?®® In the responses to
the survey, only SEPTA stated that it would agree
to an availability payment structure for a PPP
project.%®

VI. COMPATIBILITY OF PPPS WITH FEDERAL
LAW AND REGULATIONS

A. Compliance with FTA Requirements

When a project is paid for in part by federal
funds, federal legislation may conflict with the
flexible approach needed for a PPP for a transit
project. DOT and other sources have stated that
“[tThe success of PPPs can be facilitated or signifi-
cantly constrained by the legal and regulatory
environment in which they function,” and that
“Im]any of the policy measures interwoven with
transportation legislation are counter to the profit
motive of private investment.”?! The approval
process, for example, for New Starts projects is
not entirely compatible with the use of alternative
methods of project delivery and PPPs. One reason
is that “the process is sequential and phased with
approvals granted separately and at certain deci-
sion points.”% One reason for delays in approvals
and funding is that the New Starts program “is
closely aligned with the conventional design-bid-

298 See Alistair Sawers, Ernst & Young, Partnerships
in Transportation Workshop, Transportation PPPs be-
yond Toll Roads (citing BART—Oakland Airport Con-
nector, available at http:/www.ncleg.net/document
sites/committees/21stCenturyTransportation/Prioritizat
ion-Best%20Practices-Efficiency/References/Sawers.pdf.
See also FasTracks: Eagle P3 Project (stating that RTD
will make availability payments to the private partner
for a 29-year period and will retain ownership of all
assets), available at http:/www.rtd-denver.com/FF-
EagleP3.shtml.

299 SEPTA Response (re: Wayne Junction Combined
Heat and Power Plant project).

300 FTA Report to Congress on PPPs, supra note 5, at
23. Issues that transit agencies must deal with involve
the FTA process and procurement rules, preliminary
engineering, final design, right-of-way acquisition, the
contracting process, the timing of a PPP agreement in
relation to environmental approvals, and the availabil-
ity and timing of public and private funds. Id.

301 Ellen M. Erhardt, Caution Ahead: Changing Laws
to Accommodate Public-Private Partnerships in Trans-
portation, 42 VAL. U.L. REV. 905, 934 (2008), hereinafter
referred to as “Erhardt.”

302 Public Transportation: Federal Project Approval
Process Remains a Barrier, supra note 170, at 22.
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build approach.”® There have been delays while
project sponsors wait for federal approvals, delays
that caused additional expense and loss of effi-
ciency and quality.3%*

However, MAP-21 repealed or consolidated
several FTA programs and provided for the
streamlining, discussed below, of FTA’s New
Starts program,?®s but “[s]imilar to SAFETEA-LU,
New Starts projects are defined as projects with a
total capital cost of $250 million or greater or that
are seeking $75 million or more in section 5309
funding.”% As a result of MAP-21, Core Capacity
Improvement projects are eligible for § 5309 fund-
ing.?" Core capacity improvement projects are
projects that expand capacity by at least 10 per-
cent in existing fixed guideway transit corridors
that are at or above capacity or that are expected
to be at capacity within 5 years.?*® New Starts and
Core Capacity Improvement projects receive con-
struction funds through a Full Funding Grant
Agreement (FFGA). The FFGA “defines the scope
of the project and specifies the total multi-year
federal commitment to the project.”®® Under 49

303 Id. at 23. FTA, however, permits “various pro-
curement strategies, including bid/sealed bidding, com-
petitive proposal/RFPs, and qualifications-based pro-
curement where the preponderance of the work is [for]
design professional services.” See FTA Report to Con-
gress on PPPs, supra note 5, at 33 (citing FTA Circular
on Third Party Contracting Guidance, supra note 237,
§ 9). See most recent FTA Circular on Third Party Con-
tracting Guidance, supra note 241. FTA “encourages
agencies to use a ‘best value’ selection process for the
selection of a ‘turnkey’ contractor, including incorpora-
tion of a negotiation phase in the procurement.” Id. (cit-
ing FTA Best Practices Procurement Manual § 6.1.4).

304 Public Transportation: Federal Project Approval
Process Remains a Barrier, supra note 170, at 22. Ac-
cording to a study in 2007, project sponsors perceive
that the process is unduly “intensive, lengthy, and bur-
densome.” Id.

305 FTA Summary of MAP-21, supra note 15.

306 Notice of FTA Transit Program Changes, Author-
ized Funding Levels and Implementation of the Moving
Ahead for Progress in the 21st Century Act (MAP-21)
and FTA Fiscal Year 2013 Apportionments, Allocations,
Program Information and Interim Guidance, hereinaf-
ter referred to as “FTA Notice of Program Changes—
MAP-21,” 77 Fed. Reg. 63,670 (Oct. 16, 2012), available
at http://www.gpo.gov/fdsys/pkg/FR-2012-10-16/pdf/
2012-25152.pdf at 63,673, 63,678.

307 FTA Notice of Program Changes—MAP-21, supra
note 306, at 63,672.

308 Id

309 Id. at 63,687. Small Starts projects receive con-
struction funds through a single year grant or an expe-

U.S.C. § 5309, the steps that must be completed in
the process for New Starts and Core Capacity Im-
provement projects include project development,
engineering, and construction.?!?

As noted, MAP-21 supports private participa-
tion in transit projects. A feature of MAP-21 is
that technical assistance may be sought by project
sponsors and grantees on the best practices and
methods for PPPs and alternative methods of con-
tracting.®'! MAP-21 requires FTA to identify pub-
lic transportation laws that impede PPPs or pri-
vate investment in capital projects for transit
agencies.?? FTA regulations must address such
obstacles, while protecting the public interest,
including public investment in PPPs and public
transportation projects.?’* FTA is to provide guid-
ance on promoting “greater transparency and
public access” concerning PPPs and on how best to
“document compliance by recipients of Federal
assistance with the requirements regarding pri-
vate enterprise participation in public transporta-
tion and planning and transportation improve-
ment programs under sections 5303(1)(6), 5306(a)
and 5307(c).”31

In regard to Small Starts, one source notes that
“Small Starts is a special category of projects
within the New Starts program” and that Small
Starts “projects were offered a streamlined proc-
ess and criteria under SAFETEA-LU that was
removed under MAP-21.73® However, according to
FTA, MAP-21 has several significant provisions
that may affect Small Starts. On the one hand,
since MAP-21, Small Starts projects must have a
total net capital cost of less than $250 million and
seek a federal share of less than $75 million.?!6
However, MAP-21 provided for a new pilot pro-
gram for expedited project delivery for New
Starts/Small Starts § 5309 projects “that may

dited grant agreement that defines the scope of the pro-
ject and specifies the federal commitment to the project.

310 Id. For Small Starts projects the steps in the
process include project development and construction.

311 FTA Summary of MAP-21, supra note 15, at 9.

312 FTA Summary of MAP-21, supra note 15, at 10.

313 Id

314 FTA Notice of Program Changes—MAP-21, supra
note 306, at 63,678.

315 Don Emerson, What’s New in New Starts: The
MAP-21 Reforms, available at
http://efr.pbworld.com/publications/default.aspx?id=14.

316 FTA, Fact Sheet: Fixed Guideway Capital In-
vestment Grants (“New Starts”) Section 5309, link to
fact sheet available at http://www.fta.dot.gov/12347_
5221.html.
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provide opportunities for public-private partner-
ships.”'" Also,
[ulnder certain conditions, MAP-21 allows for the use of
‘warrants,” in other words, ways in which projects may
qualify for automatic ratings on the project justification
criteria. It also eliminates the operating efficiencies crite-
rion and adds a congestion relief criterion. It requires
FTA to evaluate the benefits of a Small Starts project
against the Federal share of the project, rather than the
total project cost when developing the project justification
rating.318
Finally, FTA explains that “MAP-21...funds
Small Starts projects through a single year grant
or an expedited grant agreement.”®!?

B. Streamlining

Prior to MAP-21, Section 3011(c) of SAFETEA-
LU authorized the Secretary of Transportation to
establish a pilot program for the purpose of dem-
onstrating how the New Starts program could be
streamlined to accommodate more private in-
vestment in projects using alternative methods of
project delivery and innovative financing and how
more risks associated with transit projects could
be shared by the public and private sectors.??° Pro-
jects selected for the pilot program were eligible
for a “simplified and accelerated review proc-
ess.”32L

Section 5309 as amended by MAP-21 may pro-
vide opportunities for PPPs.322 MAP-21 stream-
lines the development of New Starts projects by:

¢ Eliminating the alternatives analysis re-
quirement and relying instead on the alternatives
reviewed during the metropolitan planning and
environmental review processes, thereby elimi-
nating the principal statutory requirement asso-
ciated with Section 5339.323

¢ Reducing the number of steps in the process
for projects pursuing capital investment program
funding; for example, the process for New Starts
and Core Capacity Improvement projects will
have three steps, consisting of project develop-
ment, engineering, and construction.

317 FTA Summary of MAP-21, supra note 15, at 8.
318 Id. at 7T-8.
31 Id. at 8.

320 Public Transportation: Federal Project Approval
Process Remains a Barrier, supra note 170, at 9; H.R.
REP. No. 110-24, Hearings on PPPs, supra note 9, at XI.

321 Public Transportation: Federal Project Approval
Process Remains a Barrier, supra note 170, at 9.

322 FTA Summary of MAP-21, supra note 15, at 10.

323 Id. at 7; FTA Notice of Program Changes—-MAP-
21, supra note 306, at 63,672.
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¢ Requiring FTA to develop “an expedited re-
view process for determining the technical capac-
ity of project sponsors to undertake the proposed
project if they have recently and successfully
completed at least one other new fixed-guideway
or core capacity improvement project.”324

¢ Directing the FTA to implement changes “to
improve the efficiency of the New and Small
Starts process and implement the new Core Ca-
pacity Improvement process through rule-making
and future policy guidance, which will be devel-
oped through a notice and comment process.”3?®

The Secretary, in determining whether a pro-
ject has sufficient local support and “evidence of
stable and dependable financing,” is to consider
whether there are “private contributions to the
project, including cost-effective project delivery,
management or transfer of project risks, expe-
dited project schedule, financial partnering, and
other public-private partnership strategies.”26

Only one agency responding to the survey,
TriMet, stated that it had encountered any issues
or problems (e.g., delays in approvals, additional
expense) that have affected the agency’s use of
PPPs because of the FTA’s approval process for
grants under the New Starts or other FTA fund-
ing programs. TriMet reported that there had
been some issues regarding what the agency re-
ferred to as “FTA concurrence” and the “cost of
staff time.”

C. Streamlining and Environmental Review

The impact of the environmental review proc-
ess on the viability of a proposed PPP project
must be considered.??” Under regulations issued
by the Council on Environmental Quality (CEQ),
certain activities prior to the completion of the
NEPA process are not allowed, such as acquiring
right-of-way, proceeding to final design, or apply-
ing for an FFGA, until the issuance of a record of
decision (ROD) and entry into final design. The
reason is that prior actions may prejudice a deci-
sion by favoring one alternative over another.3?

FTA has provided guidance on the timing of
procurements relative to the environmental proc-

32¢ FTA Summary of MAP-21, supra note 15, at 7.

325 FTA Notice of Program Changes—MAP-21, supra
note 306, at 63,672.

326 Estell & Washington, supra note 14, at 19.

327 FTA Report to Congress on PPPs, supra note 5, at
33.

328 Id. at 34.
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ess.’® FTA’s Interim Guidance allows agencies to
proceed with the prequalification of proposers,
“but in general does not permit an RFP to be is-
sued until a ROD or Finding of No Significant
Impact (FONSI) has been issued by FTA. Excep-
tions to this rule have been granted on a case-by-
case basis.”® MAP-21 allows a new fixed-
guideway capital project under § 5309 to “advance
to the engineering phase upon completion of
NEPA requirements, as demonstrated by a [ROD]
with respect to the project,” a FONSI, “or a de-
termination that the project is categorically ex-
cluded,” subject to certain other required deter-
minations that must be made by the Secretary.?3!

In Section 1301(c) of MAP-21, Congress pro-
vided that surface transportation projects are to
be expedited by substantially reducing the aver-
age length of the environmental review process
and, among other provisions, stated that “project
sponsors shall not be prohibited from carrying out
preconstruction project development activities
concurrently with the environmental review proc-
ess.”®2 MAP-21 made changes to the environ-
mental review process that are intended to accel-
erate the process for major projects and expanded
the list of projects that are eligible for categorical
exclusions.?®® However, FTA is not allowed “to
waive any provision of Federal law, including la-
bor protections or NEPA "33

MAP-21 creates a “project development phase”
for the completion of environmental reviews. As
for activities during the development phase, an
applicant, concurrently with the analysis required
by NEPA, is to develop sufficient information to
allow the Secretary to make findings of project
justification, policies, and land-use patterns that
promote public transportation and local financial
commitment.3%

It may be noted that no agency responding to
the survey identified a particular issue or problem
that it had encountered for a PPP because of the

329 See FTA Interim Guidance on DB and FFGA
Process, supra note 49.

330 FTA Report to Congress on PPPs, supra note 5, at
34.

331 Estell & Washington, supra note 14, at 17 (citing
29 U.S.C. § 5309).

332 MAP-21, § 1301(c)(4)(B)(iii).

333 FTA Notice of Program Changes—MAP-21, supra
note 306, at 63,677.

334 Id. at 63,678.

335 FTA Summary of MAP-21, supra note 15, at 7.
See similar provision in § 5309, as amended by MAP-21,
relating to core capacity improvement projects.

FTA’s process for environmental review and ap-
proval.

D. Compliance with Other Federal Laws

When transit agencies receive federal funding
for a PPP project, there are other federal laws
that apply.33¢

1. Buy America Requirements

A federal law that affects PPP projects is the
Buy America Act.?3” With some exceptions, when
funds are provided by FTA for the purchase of
materials or equipment, the items must be pro-
duced in the United States. The Act may result in
a PPP paying higher prices.?*®

Since the enactment of MAP-21, procurements
with FTA funds continue to be subject to the Buy
America provision in 49 U.S.C. § 5323(j) and the
section’s implementing regulations.?®® Requests
for waivers are subject to an “elevated level of
scrutiny by FTA.” As a result of MAP-21’s
amendment of § 5323(j), FTA must give notice on
DOT’s Web site of FTA determinations of waivers,
publish them in the Federal Register, and submit
an annual report to Congress on waivers granted
during the prior year.3*!

2. Civil Rights

The civil rights laws apply to PPP projects
funded by the FTA. As of August 28, 2012, FTA
revised its Title VI Circular (4702.1B) concerning
the requirements that FTA grantees and recipi-
ents must meet.?? FTA provides guidance on
when grantees must upload their updated Title VI
program into TEAM-Web. The failure of a grantee
to submit an acceptable Title VI program will
jeopardize the grantee’s ability to receive federal
funds or grants.3*3

336 See FISHMAN, supra note 11, at 20-25 (discussing
principal issues based on federal law).

337 See 49 U.S.C. § 5323().

338 FTA Report to Congress on PPPs, supra note 5, at
40 (citing 49 U.S.C. § 5323 (§)).

339 See 49 U.S.C. § 5323; 49 C.F.R. pt. 661.

340 FTA Notice of Program Changes—MAP-21, supra
note 306, at 63,678.

341 Id

342 Title VI Requirements and Guidelines for Federal
Transit Administration Recipients, available at
http://www.fta.dot.gov/legislation_law/12349_14792.
html.

343 FTA Notice of Program Changes—MAP-21, supra
note 306, at 63,703.
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Section 20023(b) of MAP-21, amending § 5332,
provides that the Government Accountability Of-
fice (GAO) shall evaluate the progress and effec-
tiveness of the FTA in assisting recipients to com-
ply with § 5332(b). The evaluation is to include a
review of “discrimination complaints, reports, and
other relevant information collected or prepared
by the FTA or recipients of assistance from the
FTA.”34* The evaluation is to include as well a re-
view of the FTA process for resolving “discrimina-
tion complaints filed by members of the public.”34

3. Davis-Bacon Act

Under the Davis-Bacon Act,?¥ prevailing wages
must be paid for work on construction projects
that are financed by an FTA loan or grant.?*” The
Act requires additional recordkeeping and audit-
ing. MAP-21 did not make substantive changes
regarding labor standards.348

Minimum wages are determined by the De-
partment of Labor (DOL) and are “based on the
prevailing wages for the corresponding classes of
laborers and mechanics employed on similar pro-
jects in the city, town, village, or other civil subdi-
vision of the state” where the work is per-
formed.?*® The DOL directs federal contracting
officers to the Wage Determinations OnLine Pro-
gram (www.wdol.gov) to obtain prevailing wage
determinations.?® Although the Secretary of La-
bor has the final word for wage determinations,
wage determinations are calculated by the Branch
of Construction Wage Determinations that con-
sists of 12 analysts assigned to as many as 6
states, territories, or construction activities.?!

344 Estell & Washington, supra note 14, at 53.
345 I

346 The Act was formerly codified at 40 U.S.C. § 276a,
et seq., but is presently codified at 40 U.S.C. § 3141, et
seq.

347 40 U.S.C. § 2764, et seq.; FTA Report to Congress
on PPPs, supra note 5, at 40.

348 Estell & Washington, supra note 14, at 54.

349 See U.S. Dep’t of Labor, The Davis-Bacon Act, 40
U.S.C. § 276a (rate of wages for laborers and mechan-
ics).

350 U.S. Dep’t of Labor, Davis Bacon and Related
Acts, Wage and Hour Div., available at http:/www.dol.
gov/whd/govcontracts/dbra.htm; Wage Determinations
Online.Gov, available at http://www.wdol.gov/.

351 40 U.S.C. § 3142(b) (2013); U.S. Dep’t of Labor,
Branch of Construction Wage Determinations, Wage
and Hour Div., available at http://www.dol.gov/whd/
govcontracts/stateassignments.htm (last updated Aug.
20, 2013).
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The DOL encourages contractors, unions, trade
associations, and others to submit wage data vol-
untarily to provide the DOL with additional in-
formation when making wage determinations.?®?
However, the term “prevailing” “has been inter-
preted as the mean, median, or modal wage for an
area.”®® The DOL statutes, regulations, and legis-
lative history do not define the term. Private bid-
ders do not have standing to contest the DOL’s
wage determinations, because the Act does not
provide successful bidders any assurances that
the minimum wage rate will be the prevailing
wage rate.?

The Davis-Bacon Act is criticized for increasing
construction costs substantially.®®® It has been
argued that the prevailing wage rate is inaccurate
and that it is much higher than the market wage
rate.®®® One reason that the prevailing wage is

352 See Julia Vitullo-Martin, The Complex Worlds of
New York Prevailing Wage (June 2012), at 10
Employers on federal prevailing wage jobs must submit
weekly payroll information to the contracting agency. Certified
statements must include the name, address, and Social Security
number of each employee; each employee’s work classifications;
hourly rates of pay, including rates of contributions or costs an-
ticipated for fringe benefits or their cash equivalents; daily and
weekly numbers of hours worked; deductions made; actual
wages paid; and, if applicable, detailed information regarding
fringe benefit programs and apprenticeship or trainee programs.
Hereinafter referred to as “Vitullo-Martin,” available at
http://www.arch.columbia.edu/files/gsapp/imceshared/tc
t2003/PrevailingWage.pdf.

33 Glenn Sweatt & Brian Cruz, Rights and Remedies
Under the Davis-Bacon Act: Analysis of Recent Propos-
als for Reform 44, PROCUREMENT LAWYER 3, 6 (2008).

354 United States v. Binghamton Constr. Co., 347
U.S. 171, 177-78, 74 S. Ct. 438, 442, 98 L. Ed. 594
(1954).

355 Vitullo-Martin, supra note 352, at 5:

Imposing prevailing wages on affordable housing, the CHPC
[Citizens Housing & Planning Council] concluded, would in-
crease the cost of labor substantially, without improving con-
struction quality, while making it even more difficult for small
and minority-owned subcontractors to compete with larger, es-
tablished firms to build affordable housing projects. CHPC’s
main conclusion was that imposing prevailing wages on the af-
fordable housing industry would reduce both the supply and the
affordability of subsidized housing.

Martha Norby Fraundorf, John P. Farrell & Robert
Mason, The Effect of the Davis-Bacon Act on Construc-
tion Costs in Rural Areas, REV. ECON. & STAT. 142
(1984) (providing a quantitative analysis of the effect
the Davis-Bacon Act has on construction costs and con-
cluding that the Act has raised construction costs in
rural areas).

356 Gerald Mayer, The Davis-Bacon Act and Changes
in Prevailing Wage Rates, 2000 to 2008, Econ. Legisla-
tion, available at http:/economic-legislation.blogspot.
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more than the market rate is because union
wages, among other wage sources and informa-
tion, are used to calculate the prevailing wage and
25 percent of the prevailing wages provided by
DOL are based entirely on union wage rates.?®’
Finally, some states have enacted “little Bacon
Acts” to cover state and local construction pro-
jects. There is evidence of a decline in wage rates
in those states that have repealed their little Ba-
con Acts.358

4. Section 13(c) Protective Labor Arrangements

Certain provisions of the federal labor laws ap-
ply to any activity a private party performs under
contract for a transit agency when the costs will
be reimbursed by federal funds.?*® One objective is
to protect current employees from reductions in
personnel.?® If the affected employees are union
members, “the bargaining process...normally gov-
erns employee rights for continued employment as
well as for seniority recognition, accrued benefits
disposition, pay and other benefit issues.”®5!

When federal funding is involved, 49 U.S.C. §
5333(b), still referred to as Section 13(c), requires
that public transportation agencies protect exist-
ing labor agreements, i.e., by the use of “protec-
tive arrangements” that must be certified by the
DOL and that must be in effect before FTA funds
may be released to a mass transit provider.®?
When Section 13(c) applies, transit agencies must
protect employees’ rights to collective bargaining;
preserve their rights, privileges, and benefits un-
der existing collective bargaining agreements;
maintain paid training or retraining programs;
assure employees of continued employment and
priority of reemployment in the event of layoffs;

com/2012/04/davis-bacon-act-and-changes-in.html (Apr.
24, 2012).

357 See The Davis-Bacon Act: Protecting and Enhanc-
ing American Community and Workforce Standards,
Bldg. Constr. Trade Dept. AFL-CIO, at 6 (Jan. 2009),
hereinafter referred to as “Protecting and Enhancing
American Community and Workforce Standards,”
available at http://www.ibew725.org/ImageUploads/
File/Davis-Bacon_BT_Study.pdf.

358 Protecting and Enhancing American Community
and Workforce Standards, supra note 357, at 8.

359 FTA Report to Congress on PPPs, supra note 5, at
41.

360 O’Steen & Jenkins, supra note 6, at 294.
361 Id

362 See U.S. Dep’t of Labor, Office of Labor-
Management Standards, available at
http://www.dol.gov/olms/regs/compliance/QandA.htm.

and protect employees “against a worsening of
their positions related to employment.”%3

Only a few reported cases were located for the
past 5 years involving Section 13(c).?$* Of those
cases only the case of Mancuso v. City of Durham
in 2013 relates to a dispute that is relevant to
PPPs.?% In Mancuso, in June 2010, the city of
Durham entered into an agreement with Triangle
Transit Authority (TTA) that provided for TTA to
assume the management and operation of the
Durham Area Transit Authority. Mancuso was
employed by the city of Durham as a transit ad-
ministrator from March 1997 to October 2011. He
remained an employee of the city but was “on
loan” to TTA from October 1, 2010, to September
30, 2011. Mancuso complained that his Section
13(c) rights were violated “when he was placed in
a temporary position with duties that were not
comparable to the duties of his prior position.”?6¢
The court remanded the matter to the trial court
for findings on whether the parties were bound by
an arbitration clause in the union contract with
the city of Durham. If the trial court holds that
there is an enforceable agreement to arbitrate,
the trial court must determine whether the plain-
tiff’s claim comes within the “substantive scope” of
the agreement.?” If so, an arbitrator will decide
the merits of Mancuso’s complaint, not the
court.3%

5. Veterans Preference

MAP-21 includes a veterans’ preference for
employment on transit construction projects.?® As
amended by MAP-21, under § 5325, recipients and
subrecipients of federal financial assistance for a

363 FTA Report to Congress on PPPs, supra note 5, at
40.

364 City of Colo. Springs v. Solis, 589 F.3d 1121 (10th
Cir. 2009); City of Colo. Springs v. Chao, 587 F. Supp.
2d 1185 (10th Cir. 2008) (referring to purchase of two
buses to be used in the operation of Colorado Springs’s
Mountain Metropolitan Transit service); Mancuso v.
City of Durham, 741 S.E.2d 926 (N.C. LEXIS App.
2013) (unreported); DART v. Amalgamated Transit Un-
ion Local No. 1338, 273 S.W.3d 659 (Tex. 2008); Utah
Transit Auth. v. Local 382 of the Amalgamated Transit
Union, 2012 UT 75, 289 P.3d 582 (2012); Mid-Ohio Val-
ley Transit Auth. v. Amalgamated Transit Union Local
1742, 2013 W. Va. LEXIS 513 (W.Va. 2013).

365 Mancuso v. City of Durham, 741 S.E.2d 926, 2013
N.C. App. LEXIS 427 (2013) (unreported).

366 Id. at 2.

67 Id. at 7.

368 I,

369 FTA Summary of MAP-21, supra note 15, at 10.
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project are to ensure that contractors extend a
hiring preference to the extent practicable to vet-
erans (as defined in 5 U.S.C. § 2108) who have the
requisite skills and abilities to perform the con-
struction work required under the contract. The
statute is not to be “understood, construed or en-
forced in any manner that would require an em-
ployer to give a preference to any veteran over
any equally qualified applicant who is a member
of any racial or ethnic minority, [a] female, an in-
dividual with a disability, or a former em-
ployee.”®"°

6. Uniform Relocation Assistance and Real
Property Acquisition Policies Act of 1970

Section 5323, as amended by MAP-21, provides
that the Uniform Relocation Assistance and Real
Property Acquisition Policies Act of 1970 shall
apply to financial assistance for capital projects.®”

VII. PPPS AND COMPLIANCE WITH STATE
LAWS

A. State Enabling Legislation for PPPs

This digest is not intended to be a review of
state and local laws affecting the use of PPPs;
nevertheless, one of the “key prerequisites” for a
PPP is a state enabling law that authorizes the
use of a PPP in the manner envisioned by pro-
spective public and private partners for a pro-
ject.>? The digest includes a brief discussion of
state enabling legislation for PPPs and alerts
readers to some of the possible obstacles to PPPs
in some states.

First and foremost, a PPP for the delivery of a
facility or a service is a contract between a transit
agency and the private sector.?” The parties to a
PPP must consider the legal capacity of the PPP
under state law; the ability under applicable state
law for a public transit agency to transfer its re-
sponsibilities in whole or in part by contract to a
private party; and whether the private sector may
be involved in developing, financing, or operating
a transit facility. Furthermore, although PPPs are
based on innovative contracting and a value ap-
proach, in most states, public transit and other
“government agencies must segment their pro-

370 Estell & Washington, supra note 14, at 45.
3L Id. at 41.
372 Geddes & Wagner, supra note 4, at 2.

313 See FHWA, Innovative Project Delivery, FAQs,
available at http://www.thwa.dot.gov/ipd/p3/faqs/#1.
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curements and award contracts on the basis of the
‘lowest responsible price.”*7

Although state enabling legislation is essential
for PPPs, the laws currently differ concerning
whether and to what extent they permit the kind
of PPP, project, contract, or financing envisioned
by the partners.?”® Whether existing laws provide
explicit authority for a PPP project is important,
because governments generally do not have “im-
plicit powers.”?” Many public transit agencies still
lack the legal capacity under state law to use
PPPs as an alternative to traditional approaches
to public procurement.?” In contrast, Virginia’s
Public-Private Transportation Act of 1995 is “fre-
quently cited as a model for other jurisdictions”
interested in the use of PPPs.?"®

The threshold question thus is “whether there
exists sufficient legal authority and flexibility to
use alternative PPP approaches to deliver surface
transportation projects.”®” There has been some
progress with respect to state authorization of the
use of PPPs. As of 2007, 42 states, the District of
Columbia, Puerto Rico, and the Virgin Islands
already had authorized transportation agencies to
use the DB form of contracting,®° but only 15
states had made “extensive use of the DB ap-
proach to expedite projects and control costs.”®8!
Moreover, the states that tend to use alternative,
innovative approaches to project delivery are
states with enabling legislation for PPPs and ex-
perience with DB procurement for transportation
projects that also are participating actively in the
Value Pricing Pilot Program.38?

37+ H.R. REP. NO. 110-24, Hearings on PPPs, supra
note 9, at 85 (citation omitted).

375 FHWA User Guidebook on Implementing PPPs,
supra note 23, at 5-6.

376 David L. Winstead, Raising Capital to Finance
Public Transit and Intermodal Projects, at 21, hereinaf-
ter referred to as “Winstead,” available at
http://www.docstoc.com/docs/48669541/Raising-Capital-
to-Finance-Public-Transit-Intermodal-Projects.

317 FHWA User Guidebook on Implementing PPPs,
supra note 23, at 34 and B-5 (summary of statutory
authority for state transportation PPP projects).

378 Akintoye & Beck, supra note 2, at 200.

319 FHWA User Guidebook on Implementing PPPs,
supra note 23, at 31.

380 Id. at 25.

381 Id

382 Id. at 28. See FTA, Transit Research Update—
December 2008, at 7 (discussing Value Pricing Pilot
Program: Lessons Learned), download available at
http://www.google.com/search?q=Value+Pricing+Pilot+
Program+and+FTA&rls=com.microsoft.en-us:IE-
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FHWA’s Office of Innovative Program Delivery
provides an online overview of state PPP legisla-
tion.?8 The DOT has identified 28 key elements in
state legislation of particular importance to PPPs
for transit agencies.?® Among other things, state
legislation should allow a transit agency to de-
velop criteria that will result in the selection of
the best developer and provide a framework that
ensures “the integrity of the process [while] leav-
ing the details of the process to...the sponsoring
transit agency.”®8

Legislative provisions that are significant for
transit agencies and PPPs include provisions that
authorize the bundling of design, financing, con-
struction, operation, and maintenance responsi-
bilities to the extent desired in one procurement
contract; to enter into multiyear contracts and
leases;?® and to solicit proposals from the private
sector for projects, as well as to accept unsolicited
private proposals. For example, Caltrans and re-
gional transportation agencies may “enter into
comprehensive  development lease  agree-
ments...with private or public entities to procure
design, construction, and other development and
related services for various types of transporta-
tion projects.”®®” In Florida, the state “may receive
or solicit proposals and...enter into agreements
with private entities, or consortia thereof, for the
building, operation, ownership, or financing of
transportation facilities.”?®® The Florida statute

SearchBox&ie=UTF-8&o0e=UTF-
8&sourceid=ie7&rlz=117DKUS_en.

38 FHWA, State P3 Legislation, available at
http://www.thwa.dot.gov/ipd/p3/state_legislation/.

38 Erhardt, supra note 301, at 936 (citing USDOT-
FHWA, PPP Legislation). See FTA Report to Congress
on PPPs, supra note 5, at 26.

385 FTA Report to Congress on PPPs, supra note 5, at
28.

3% Kathryn Pett, Statutory and Regulatory Re-
quirements: A National Perspective (July 2009) (un-
numbered) (see text under caption “authority to enter
PPP contract”), hereinafter referred to as “Pett.” See
FHWA User Guidebook on Implementing PPPs, supra
note 23, at 32.

387 Nancy C. Smith & Isidro A. Jiménez, California
Public Contracting Laws: Design-Build Authority for
Transportation Projects, at 5 (2011) (citing CAL. STS. &
HiGH. CODE § 143) (interior quotation marks omitted),
available at https://sacramento.apwa.net/chapters/
sacramento/documents/DesignBuildHandouts_
October2011.pdf.

38 (’Steen & Jenkins, supra note 6, at 267 (citing
FrA. StaT. §§ 334.01, 334.30(1) (interior quotation
marks omitted).

deals with various aspects of PPPs, including the
use of innovative financing,?® as well as other is-
sues that PPP agreements must address.?®

Some state statutes authorize qualifications-
based procurement, such as two-stage “best value”
procurements, and permit the use of criteria that
will allow for the selection of a developer best able
to provide the greatest value to a transit agency.
Such statutes may allow negotiations to proceed
with a private partner during the early planning
stages of a project and the use of alternative forms
of financial security.?®! Some state laws permit
prequalification/short-listing; performance-based
payments, availability payments, on-time incen-
tives; and the aggregation of federal, state, and
local funds with private funds.?** Finally, enabling
legislation may authorize or encourage TOD or
joint development and even permit investment by
foreign entities.?»®

FTA recommends that public transit agencies
that are considering the use of PPPs review their
applicable state laws to determine whether addi-
tional procurement and contracting authority is
needed.?® Provided that there is adequate legal
authority for the use of PPPs, one source con-
cludes that the outlook in the United States is
“very bright” for the use of PPPs for surface
transportation projects.?%

B. Barriers to PPPs in State Legislation

Although at least 23 states and Puerto Rico
have some form of enabling legislation allowing
the use of PPPs for transportation projects,3* the
“single most significant barrier” to PPPs contin-
ues to be the absence of adequate enabling legis-
lation at the state level.?*” Some of the state stat-

389 Id. (citing FLA. STAT. § 334.30(8)).

39 Id. (citing FLA. STAT. § 334.30(9), (12)).

391 FHWA User Guidebook on Implementing PPPs,
supra note 23, at 32.

392 Pett, supra note 386 (unnumbered) (see text under
caption “additional procurement issues”).

393 Id. See FHWA User Guidebook on Implementing
PPPs, supra note 23, exhibit 20, for a list of statutorily-
based legal issues that are associated with transporta-
tion PPPs.

394 FTA Report to Congress on PPPs, supra note 5, at
42.

3% FHWA User Guidebook on Implementing PPPs,
supra note 23, at 69.

3% Jd. at 28; FISHMAN, supra note 11, at 1; Public-
Private Partnerships for Transportation Projects, supra
note 42, at 3.

397 Geddes & Wagner, supra note 4, at 7.
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utes are “ineffective vehicles for public-private
partnerships given provisions that create risk and
uncertainty.”*® Some state laws impose signifi-
cant restrictions on the ability of partners to en-
gage in effective PPP arrangements, such as pro-
hibiting the use of certain types of contracts.

Some state statutes prohibit or restrict the use
of DB contracts, revenue sharing, innovative fi-
nancing methods, or the use of performance-based
contracts.?®® State competitive bidding laws also
may be a barrier to DB-type contracting. State
competitive bidding laws generally require that a
contract be awarded to the lowest responsible
bidder, thus preventing “a combined price plus
qualifications procurement.”® Other types of con-
tracts common to PPP projects may be prohibited
in some states for use in public procurement.*!
Although many states authorize DB contracts to
some extent, they may not authorize long-term
leases or permit innovative financing arrange-
ments.

There is considerable variety in the states’ ap-
proach to the use of PPPs. Some states may au-
thorize PPPs only for a small number of specific
projects (e.g., LAX/Palmdale); authorize their use
by particular agencies (e.g., Louisiana Transpor-
tation Authority, Los Angeles Metro, Maryland
Transportation Authority); or permit their use by
multiple agencies (e.g., California, Delaware, Ne-
vada, Virginia, and Washington).4%2

Other possible impediments under state law to
the use of PPPs include state bonding require-
ments for public contracts.'*® State franchise laws
may preclude private operation of a public transit
agency.‘* Conflict of interest laws may prohibit a
firm that handled a project’s design from entering
into a construction contract for the project.*%
State law may require the award of separate con-
tracts to “trade contractors,” thus precluding a

398 FHWA User Guidebook on Implementing PPPs,
supra note 23, at 34.

39 FISHMAN, supra note 11, at 25.

400 Pett, supra note 386 (unnumbered) (see text under
caption “obstacle: competitive bidding laws”).

401 g o, DBOM, DBFO, and DBFOM projects.

402 Pett, supra note 386 (unnumbered) (see text under
caption “where to look for legislative precedent”);
FISHMAN, supra note 11, at 25—-26.

403 Public-Private Partnerships for Transportation
Projects, supra note 42, at 3; FTA Report to Congress
on PPPs, supra note 5, at 32.

404 Id .

405 Pett, supra note 386 (unnumbered) (see text under
caption “obstacle: organizational conflicts of interest”).
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single contract with a contractor who selects the
contractors.*”® In some states, contractors may be
required “to identify major subcontractors” at the
time of the bidding.**” Such requirements may be
difficult to meet for a PPP project for which the
prime contractor has not completed the design
phase.*

Thus, the enabling statutes must be consulted
to determine whether the involvement of the pri-
vate sector is permitted or feasible for a project’s
funding or delivery, asset management, risk man-
agement, or value capture.’”® In contrast, FTA
policy provides for “significant flexibility in its
procurement requirements to accommodate de-
sign-build and design-build-operate-maintain con-
tracting.”*1°

In response to the survey, the Connecticut DOT
advised that its state’s legislation had been
amended to allow for private participation in
transit projects. New Jersey Transit stated that
New Jersey law also encourages the use of PPPs
by allowing the agency to enter into DBFOM con-
tracts. SEPTA explained that “Pennsylvania’s
Guaranteed Energy Saving Act permits public
entities to participate in PPPs by eliminating the
need to meet the requirements of the State Sepa-
ration Act.”!! The latter act “requires the use of
multiple prime contractors when public entities
undertake capital projects.”? However, TriMet
observed that “changes in Oregon condemnation
laws potentially restrict [the] ability to acquire
property to be used in a PPP.”13

VIII. STRUCTURING THE FINANCING FOR
TRANSIT PPPS

A. Introduction

The long-term implications of the use of PPPs
and the financing of transportation infrastructure
“are not widely understood.”** However, the term
“innovative financing” includes a wide array of
types of financing that may engage private par-

406 Id .
07 g,
408 Id .

409 FHWA User Guidebook on Implementing PPPs,
supra note 23, at 6.

410 FTA Report to Congress on PPPs, supra note 5, at
24,

411 SEPTA Response.

412 Id

413 TriMet Response.

414 Geddes & Wagner, supra note 4, at 12.
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ticipation, such as private activity bonds, bonds
issued by qualified 63-20 nonprofit corporations,
long-term leasing of transit facilities, and cross-
border leasing.*1

The primary objectives of the financial struc-
turing of a PPP are to utilize fully all sources of
public funds, including tax revenue and grants
from federal, state, and local sources, as well as
credit enhancement techniques; to secure private
sources of capital and noncapital financing; to use
financing methods to decrease costs and enhance
cash flow; and to utilize transit-owned real estate
and other assets productively that are underuti-
lized.*16

Although financing for PPPs in the United
States has been described as quite “fragmented,”
the United States has been described also as “a
virtual PPP laboratory.”!” There are several
methods for financing PPP infrastructure projects
that embrace participation by the private sec-
tor.#®® PPPs for transit projects continue to re-
quire, however, a “high degree of government fi-
nancial assistance.”!*

B. Private Activity Bonds

1. Nonqualified Private Activity Bonds

Under Section 103 of the Internal Revenue
Code there are two types of private activity bonds,
nonqualified and qualified. However, only the in-
come received by taxpayers from qualified private
activity bonds, discussed below in Section
VIIL.B.2, is exempt from federal income tax under
the Internal Revenue Code.

As discussed in a report prepared for the Sen-
ate Committee on Finance, an issue of bonds must
meet two private business use tests to be private
activity bonds:

415 Mary A. Collins, Report on Innovative Financing
Techniques for Transit Agencies, at 2 (Undated), here-
inafter referred to as “Collins,” available at
http://www.orrick.com/Events-and-Publications/
Documents/198.pdf (discussing innovative financing
tools); FISHMAN, supra note 11, at 7-9; Alternative
Transit Funding Sources and Finance, supra note 278,
at 3.

416 STAINBACK, supra note 130, at 71-73 (author re-
fers to the foregoing as the Stainback Five-Part Finance
and Development Approach).

417 Akintoye & Beck, supra note 2, at 200 (some quo-
tation marks omitted). See Collins, supra note 415, at
58.

418 Id. at 199.

49 Id. at 202.

[A] bond is a private activity bond if it is part of an issue
in which both:

1. More than 10 percent of the proceeds of the issue (in-
cluding use of the bond-financed property) are to be used
in the trade or business of any person other than a gov-
ernmental unit (“private business use test”); and

2. More than 10 percent of the payment of principal or in-
terest on the issue is, directly or indirectly, secured by (a)
property used or to be used for a private business use or

(b) to be derived from payments in respect of property, or

borrowed money, used or to be used for a private business

use (“private payment test”).**

In its section on tax-exempt governmental
bonds and private business tests, a Senate Fi-
nance Committee report states that “[t]he 10 per-
cent private business test is reduced to five per-
cent in the case of private business uses (and
payments with respect to such uses) that are un-
related to any governmental use being financed
by the issue.”®2! A 5 percent rule applies to an is-
sue by a Section 501(c)(3) organization.*?> Another
source states that “[ilf 5% percent or more of the
bond debt service is derived from private business
use or is secured by privately used property, the
bonds will not qualify.”?® Thus, for a government
bond under these circumstances, only 5 percent
may be truly unrelated to the governmental pur-
pose.

2. Qualified Private Activity Bonds

Qualified private activity bonds “are tax-
exempt bonds issued to provide financing for
specified privately used facilities.”?* An issue of
exempt facility bonds is one type of private activ-
ity bonds. However, there are annual state limita-
tions on the aggregate volume of most qualified
private activity bonds.*??

To qualify as an exempt facility bond, 95 percent of the

net proceeds must be used to finance an eligible facility.

Business facilities eligible for this financing include
transportation (airports, ports, local mass commuting,

420 Tax Provisions Relating to Financing of Infra-
structure, supra note 213, at 29.

21 [d. n.75.

422 See IRC § 145(a)(1), (a)(2)(A) and (B) for details.

423 Debra Kawecki & Marvin Friedlander, 501(c)(3)
BONDS—A Mini-Text, at 299 (reprinted from Continu-
ing Professional Education Exempt Organizations,
Technical Instruction Program (1993)), hereinafter re-
ferred to as “Kawecki & Friedlander,” available at
http://www.irs.gov/pub/irs-tege/part2h02.pdf.

424 Tax Provisions Relating to Financing of Infra-
structure, supra note 213, at 30 (footnotes omitted)
(emphasis supplied).

425 Id. at 31 (citing REV. PROC. 2010-40 § 3.09).
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high-speed intercity rail facilities, and qualified highway

or surface freight transfer facilities).*? (emphasis added)

The net proceeds of an issue of exempt facility
bonds must be to finance mass commuting facili-
ties “owned by a governmental unit.”?" The term
“mass commuting facilities” includes real property
and all improvements and personal property used
in the facility (e.g., machinery, equipment, furni-
ture) serving the general public that is commuting
on a day-to-day basis,*?® but the term does not in-
clude mass commuting vehicles.*?°

As provided in the regulations, “[a]n exempt fa-
cility includes any land, building, or other prop-
erty functionally related and subordinate to such
facility. Property is not functionally related and
subordinate to a facility if it is not of a character
and size commensurate with the character and
size of such facility.”%°

As of January 1, 2012, private activity bonds
had been issued, for example, for the Denver RTD
Eagle P3 Project ($397,835); the CenterPoint In-
termodal Center ($150,000 and $75,000) in Joliet,
Illinois;*3! and for the Capital Beltway high occu-
pancy toll (HOT) Lanes ($589,000) and the I-95
high occupancy vehicle (HOV)/HOT project
($252,648), both in Virginia. As of that date, there
had been an allocation of private activity bonds,
including one for CenterPoint Intermodal Center
($1,086,000) in Joliet and one for the CenterPoint
Intermodal Center ($475,000) in Kansas City,
Missouri.*®? Nevertheless, at times the use of pri-
vate activity bonds may be limited because of a
lack of demand for BBB-rated financings or if
there are other circumstances affecting the credit
markets. 3

C. Fare Box Revenue Bonds

TEA-21 authorized the use of fare box revenues
and federal-aid grant funds as security for the
issuance of revenue bonds. Revenue bonds may be

426 Id. at 30 (footnotes omitted).

42726 U.S.C. § 142(b)(1)(A).

428 Treas. Reg. § 1.103-8(e)(2)(d)(iv), available at
http://www.gpo.gov/fdsys/pkg/CFR-2012-title26-
vol2/pdf/CFR-2012-title26-vol2-sec1-103-8.pdf.

429 Rev. Rul. 88-51, 1982-1 CB 74.

430 Treas. Reg. § 1.103-8(a)(3).

431 FHWA Office of Innovative Program Delivery: In-
novative Finance, available at
http://www.thwa.dot.gov/ipd/finance/tools_programs/fed
eral_debt_financing/private_activity_bonds/index.htm.

432 1d.

433 Tom Rousakis, Goldman, Sachs & Co., Financing
Transit PPPs, at 9 (Sept. 2009) (unpub.).
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“backed by fare box revenues if the level of State
and local funding committed to transit for the
three years following the bond issue [is] higher
than the funds...committed in the three years
prior to the bond issue.”3* However, fare box
revenue may not constitute adequate security for
the issuance of Fare Box Revenue Bonds.**> Fur-
thermore, unless the regulations allow or the FTA
approves of an alternate use, program income
(e.g., fares or lease payments) is to be used to re-
duce program costs. For transit PPPs, because of
insufficient fare box revenue, it is likely that pub-
lic funding will be needed “to leverage the private
investment and/or utilization of other sources of
public revenue to pay down the project’s debt.”*3¢
As discussed previously, FTA policy may pose a
problem for PPPs when a transit agency proposes
to remit fare box or related income to a private
partner.*” One exception appears to be for HOV
lanes that are converted to HOT lanes as they
“may be classified as fixed guideway miles for
FTA’s funding formulas.”3 FTA has
authorized the use of Program Income from HOT lane
tolls to be used to: (a) service debt, (b) provide a reason-
able return on private investment, and (c) pay costs of op-
erations and maintenance. In addition, if the operating
entity annually certifies that the facility is being properly
operated and maintained and that the items identified in
(a), (b) and (c) above are being paid, Program Income may
be used for any other purpose relating to the project.**
Depending on the state, however, there may be
an issue whether a transit agency is authorized to
issue fare box revenue bonds.*’ Nevertheless,
transit agencies that have issued fare box revenue
bonds include Bay Area Rapid Transit (BART) in
San Francisco, the Chicago Regional Transit Au-
thority (RTA), Metropolitan Atlanta Rapid Tran-
sit Authority (MARTA) in Atlanta, the Metropoli-
tan Transportation Authority (MTA) in Los
Angeles, the MTA in New York City, and the Port
Authority of New York and New Jersey.**!

43¢ FTA, Revenue Bonds, hereinafter referred to as
“FTA-Revenue Bonds,” available at
http://www.fta.dot.gov/grants/12309_106.html.

435 Collins, supra note 415, at 45.

436 FTA Report to Congress on PPPs, supra note 5, at
11; Collins, supra note 415, at 44. For discussion of the
structure of fare box revenue transactions, see id.

437 FTA Report to Congress on PPPs, supra note 5, at
39.

438 4.
439 4.

440 Collins, supra note 415, at 45.

441 FTA-Revenue Bonds, supra note 434.
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D. Grant Anticipation Notes

Another form of revenue bond is a Grant An-
ticipation Revenue Vehicle (GARVEE) for a high-
way project or a Grant Anticipation Note (GAN)
for a transit project.**2 Transit agencies use GANs
as a source of short-term financing during the im-
plementation of a project by borrowing against
their future federal-aid funds allocated by formula
under 49 U.S.C. § 5307 or by project under 49
U.S.C. § 5309.4® Formula funds represent two-
thirds of federal aid for transit; discretionary
funds allocated by Congress account for the re-
maining third of federal-aid funding for transit.*
GANSs are referred to as notes, because federal
transit formula funds may be anticipated only on
a short-term basis and the funds “are subject to
the annual Congressional appropriation proc-
ess.”** The credit risks for a GAN backed by a
discretionary FFGA may be higher than for a
GAN backed by formula funding.*46

As with GARVEESs used for highway projects, a
transit agency may issue GANs secured by a
pledge of federal-aid assistance to obtain up-front
capital and thereafter pay the GANs over time as
the agency receives federal funds.*” A GAN also
may be used for the local matching funds for a
transit project.**® The principal and interest on
GANs are eligible to be repaid with FTA capital
funding.**® Unlike federal-aid highway funding,
federal transit funding usually is provided to
transit agencies or to local government units
rather than to the states.*°

442 Id X

443 Midwest Regional Rail Initiative Project Note-
book, supra note 201, at 9-13.

44 FTA, Revenue Bonds (discussing Transit Grant
Anticipation Notes), hereinafter referred to as “Transit
Grant Anticipation Notes,” available at
http://www.fta.dot.gov/printer_friendly/12863.html. See
also AASHTO, Transit Grant Anticipation Notes, avail-
able at http://www.transportation-finance.org/
funding financing/financing/bonding_debt_
instruments/municipal_public_bond_issues/gans.aspx.

45 FHWA, Innovative Program Delivery, Tools &
Programs: Federal Debt Financing Tools, “Grant An-
ticipation Revenue Vehicles (GARVEESs),” available at
http://www.thwa.dot.gov/ipd/finance/tools_programs/fed
eral_debt_financing/garvees/.

446 Transit Grant Anticipation Notes, supra note 444.
447 Id

448 FTA-Revenue Bonds, supra note 434.

449 Id

450 Transit Grant Anticipation Notes, supra note 444.

Although FTA reports that there are GANs
with longer maturities, one source states the ma-
turity of a GAN may be for less than 1 year up to
a maturity of 2 or 3 years,*! and that if a GAN is
issued in the second year of a 5-year authoriza-
tion, the term should not exceed 4 years.*? Be-
cause tax-exempt bonds may not be guaranteed
directly or indirectly by the federal government
(e.g., an FFGA), additional security for the issu-
ance of a GAN may be necessary to “enhance” its
credit rating.*®® The shorter maturities of GANs
usually mean that they are “issued at a rate that
is approximately one percent less than that for
general obligation bonds.”*5

FTA reports that as of 2008 over $3.2 billion in
GANSs had been issued in principal amounts from
$18 million to $450 million for terms of 3 to as
many as 15 years.*®> Examples of their use include
the Alaska Railroad in 2006 for $78.4 million to
purchase rail assets; the BART Airport Extension
in 2001 for $385 million; the Chicago Ravenswood
Line in 2003 for $128 million; the Chicago Transit
Authority for $250 million in 2004 to purchase
rail rolling stock; the Massachusetts Bay Trans-
portation Authority (MBTA) in Boston in 2004 for
$77.8 million for compressed natural gas buses;
and the New Jersey HBLR line in 2000 for $248
million.*%

E. Certificates of Participation

Another means of leveraging federal funding
for a transit project is by the issuance of tax-
exempt bonds known as Certificates of Participa-
tion (COP).%" COPs represent an investor’s par-
ticipation in the payments made pursuant to an
underlying obligation, such as a lease or sales

41 Midwest Regional Rail Initiative Project Note-
book, supra note 201, at 9-13.

452 Id

453 4.

454 Id

455 Elizabeth Martin, FTA, Innovative Financing:
Meeting the Needs for Capital (May 2008), available at
http://www.fta.dot.gov/documents/Day_1_-_IId_-
_Innovative_Finance_-_Martin.pdf.

456 I

47 AASHTO Center for Excellence in Project Fi-
nance, Certificates of Participation, hereinafter referred
to as “AASHTO—Certificates of Participation,” avail-
able at http://www.transportation-finance.org/funding
financing/financing/bonding_debt_instruments/
certificates_of_participation.aspx .
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agreement.*”® COPs may be used to finance the
purchase of transit equipment or facilities for
transit projects. COPs are “sold as securities to
investors in both private placements and public
offerings.”*5°

Under the regulations, a capital lease is any
transaction by which an entity that receives FTA
financial assistance “acquires the right to use a
capital asset without obtaining full ownership
regardless of the tax status of the transaction.”°
Under 49 C.F.R. Part 639, although COPs typi-
cally have been used by transit agencies to ac-
quire buses, potentially any capital asset may be
leased rather than built or purchased.*®! A “capi-
tal asset means facilities or equipment with a use-
ful life of at least one year” that is eligible for fed-
eral financial assistance under § 5307.462 The term
“facilities” mean real property, including land,
improvements, and fixtures, whereas the term
“equipment” means nonexpendable personal
property.4%3

Section 639.11(a)(1)—(3) is controlling and pro-
vides that a lease may qualify for capital assis-
tance when the lease satisfies three criteria:

e The capital asset to be acquired by lease is
otherwise eligible for capital assistance.

e There is or will be no existing federal interest
in the capital asset as of the date the lease will
take effect (unless as determined pursuant to
§ 639.13(b)). As for the second criterion, §
639.13(b) states that “[a] recipient may request
FTA to determine the eligibility of a certain finan-
cial arrangement if the recipient believes it might
not meet the requirements of this part.” Section
639.13(c) also states that FTA has the “right to
disapprove any arrangements” when it has not

458 FTA—Certificates of Participation (“Section 97”)
Funds, at 1, hereinafter referred to as “FTA—
Certificates of Participation,” available at
http://www.transportation-finance.org/pdf/funding
financing/financing/mechanisms/bonding_
debt_instruments/transitcop_details.pdf.

459 Collins, supra note 415, at 4.
460 49 C.F.R. § 639.7.

461 TRANSTECH MANAGEMENT, INC. & PA CONSULTING,
INC., FINANCING CAPITAL INVESTMENT: A PRIMER FOR THE
TRANSIT PRACTITIONER 69 (Transportation Cooperative
Research Program Report No. 89, Transportation Re-
search Board, 2003), hereinafter referred to as
FINANCING CAPITAL INVESTMENT: A PRIMER FOR THE
TRANSIT PRACTITIONER, available at http:/onlinepubs.
trb.org/onlinepubs/terp/terp_rpt_89a.pdf.

46249 C.F.R. § 639.7.

463 Id. § 639.7.
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been “demonstrated that the recipient will have
control over the asset” and that “FTA may require
the recipient to submit its cost-effectiveness com-
parison for review.”

e The lease of the capital asset is more cost-
effective than the purchase or construction of the
asset. As for the third criterion, § 639.21 sets forth
what is needed for a determination that a lease is
more cost-effective.

Section 639.13 describes the eligible type of
leases. Although FTA will advise whether a spe-
cific leasing transaction qualifies,** the regula-
tions provide that in general “[a]lny leasing ar-
rangement, the terms of which provide for the
recipient’s use of a capital asset, potentially is eli-
gible as a capital project under Chapter 53 of Title
49 of the United States Code, regardless of the
classification of the leasing arrangement for tax
purposes.” Even leases that were in existence
prior to November 14, 1991, “may be eligible for
capital assistance for costs incurred after approval
of such a lease by FTA under this part.”*6¢

Transit agencies may enter into a contract for a
transit facility or may order vehicles such as
buses.

e The assets are owned by the provider and
leased to a transit agency at terms that are suffi-
cient for the repayment of the holders of the
COPs.*67

e The rental payments made by the govern-
ment entity approximate the full rental value of
the property and equal the principal and interest
represented by the COPs.*68

e When a COP is used to acquire or construct a
facility, the “interest with respect to the COP will
need to be capitalized until the acquisition or con-
struction of the property is complete.”*6°

464 Id. § 639.13(b).
465 Id. § 639.13(a).

466 Id. § 639.13(d) and (d)(1)-(3) (providing that three
conditions must be satisfied:

The lease is otherwise eligible under this part; (2) The
recipient can demonstrate that the lease, when entered
into, was more cost effective than purchase or construc-
tion; and (3) The procurement of the asset by lease was
in accordance with Federal requirements that applied at
the time the procurement took place.

467  AASHTO—Certificates of Participation, supra
note 457.

468 FTA—Certificates of Participation, supra note
458, at 2.

469 Jd. at 1.
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e FTA’s guidance on capital leases states that
capital leases may not be for longer than the use-
ful life of the asset nor for less than 75 percent of
the useful life of the leased asset.*™

e The government entity’s lease payments are
assigned to a trustee who acts on behalf of the
holders of the COPs.4™

Federal law and FTA regulations allow transit
agencies to receive federal funds and use COPs for
long-term financing of capital facilities and
equipment.*’? As a result of Section 308 of the
Surface Transportation and Uniform Relocation
Assistance Act of 1987 (STURRA), FTA funding
under 49 U.S.C. § 5307, the urbanized area for-
mula grants provision, also referred to as § 9
funds, may be used for leases of facilities and
equipment at an 80 percent matching level.*™
Lease financing may be an attractive way to avoid
paying a higher price for an asset or to obtain bet-
ter prices by making “larger, one-time pur-
chases.”™

The elements a transit agency must meet to
have a qualifying capital lease are:

¢ The capital asset to be acquired by lease must
otherwise be eligible for capital assistance.

¢ There must be or “will be no existing Federal
interest in the capital asset as of the date the
lease will take effect unless as determined” under
the regulations.*”

The regulations state that “[a] recipient may
choose to receive capital assistance for a capital
lease approved in a single grant, under which
lease payments may be drawn down periodically
for the life of the lease, or in increments that are
obligated by FTA periodically.”® In the latter in-
stance, a recipient must certify to the FTA that it
has the financial capacity to meet its obligations if
federal funds are unavailable for capital assis-
tance in later years.*””

Lease payments, including interest, are capital
expenses that are eligible for reimbursement un-

470 FTA, Capital Leasing, available at
http://www.fta.dot.gov/grants/12865.html.

411 FTA—Certificates of Participation, supra note
458, at 2.

472 Collins, supra note 415, at 3, 5.
413 Id. at 5.

414 Id. at 5.

47549 C.F.R. § 639.11(a).

476 Id. § 639.15(a) and (b).

477 Id. § 639.15(b)(1).

der 49 U.S.C. § 5307 when leasing is shown to be
more cost effective than purchasing the equip-
ment or constructing the facilities required by a
transit agency.’® A transit agency may issue
COPs for the “full value of the project, including
both the federal and local share of costs.”™ As
stated, on the termination of the lease, the COP
“is retired” and the ownership of the equipment or
facilities “reverts to the state or issuing author-
ity.”480

In most jurisdictions, COPs may be used by
“governmental entities to finance capital projects
without technically issuing long-term debt” that
otherwise would require voter approval.*! Capital
leases have been held not to constitute a “debt”
because a government lessee in a lease-back ar-
rangement is not required to pay for the entire
term of the lease but only to pay each year that
the leased “property is available for use during
such year.” However, in some jurisdictions,
there may be an issue regarding whether the use
of COPs without voter approval is permitted for
constitutional or statutory reasons.*3

Because COPs involve additional risk and are
generally considered less creditworthy than gen-
eral obligation bonds, issuers of COPs may have
to pay a higher interest rate to investors who pur-
chase them.*®* Moreover, because FTA funding is
subject to congressional appropriation each year,
“there is no guarantee that sufficient funds will
always be available to pay the full 80 percent
match of lease payments. Thus rating agencies
and capital market participants do not treat sec-
tion 9 funds as a guarantee.”®®® The security of
COPs may be enhanced by bond insurance, letters
of credit, or other guarantees to make the COPs
more attractive to investors.?® AASHTO observes
that although transit agencies may not pledge
formula grant funds “formally” as security, transit

48 1d. § 639.11(a).

4 Financing Capital Investment: A Primer for the
Transit Practitioner, supra note 461, at 68.

480 Midwest Regional Rail Initiative Project Note-
book, supra note 201, at 9-14.

481 Collins, supra note 415, at 3.
482 Id. at 3.
483 Id. at 5.
484 Id. at 4.

485 Id. at 5; Midwest Regional Rail Initiative Project
Notebook, supra note 201, at 9-14.

486 Collins, supra note 415, at 4.
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agencies may “promise the use” of such future
funds to enhance creditworthiness.*%”

F. 63-20 Nonprofit Corporations

State and local governments may use “estab-
lished conduit issuers” or create not-for-profit cor-
porations to raise money through the issuance of
tax-exempt bonds for a project.*® (Conduit reve-
nue bonds are also known as private activity
bonds.**°) Qualifying nonprofit corporations issu-
ing tax-exempt bonds on behalf of a public transit
agency permit “most of the benefits of private de-
velopment” to be retained.*®® Section 103 of the
Internal Revenue Code allows only states or po-
litical subdivisions to issue bonds that pay holders
dividends that are excluded from taxation for fed-
eral income tax purposes. The IRS regulations
provide that “[o]bligations issued by or on behalf
of any State or local governmental unit by consti-
tuted authorities empowered to issue such obliga-
tions are the obligations of such a unit.”*! The
cost of debt is lower for tax-exempt bonds because
the federal income tax exclusion in effect subsi-
dizes the bonds’ cost by making them attractive
even though they pay a lower rate.**?

PPPs have used nonprofit corporations to facili-
tate the development of transportation projects,
including transit projects “financed with tax-
exempt bonds.” The nonprofit corporation is
created with various powers, including the powers
to acquire and develop sites “through contracts
with private contractors,” to arrange for public or
private financing, and to contract with another

487 AASHTO Center for Excellence in Project Fi-
nance, Certificates of Participation, available at
http://www.transportation-finance.org/funding
financing/financing/bonding_debt_instruments/
certificates_of_participation.aspx.

488 Akintoye & Beck, supra note 2, at 202.

489 Kawecki & Friedlander, supra note 423, at 264
(stating that “[ulnder the Tax Reform Act of 1986]] his-
torically government bonds are treated differently than
conduit revenue bonds”).

40 (’Steen & Jenkins, supra note 6, at 285 (quoting
Karen J. Hedlund, The Role of 63-20 Nonprofit Corpora-
tions in Public/Private Infrastructure Financings, 113
PuB. WORKS FIN. 20 (1997) (quotation marks omitted)).

49126 C.F.R. § 1.103-1(b).

492 Akintoye & Beck, supra note 2, at 202.

493 Id. (listing examples of projects). See Nossaman
LLP, The Use of “63-20” Nonprofit Corporations in In-
frastructure Facility Development (May 1, 2001) (un-
numbered), hereinafter referred to as “Nossaman,”
available at http://www.nossaman.com/the-use-6320-
nonprofit-corporations-infrastructure-facility.
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party to operate the facility upon completion.**
Such nonprofit corporations may qualify to issue
tax-exempt bonds as long as the company satisfies
the requirements of the Internal Revenue Code.

As FHWA describes 63-20 nonprofit public
benefit corporations,

[plublic sector agencies in the United States may finance
capital projects by issuing tax-exempt debt.... Using this
type of debt keeps interest costs low and generates attrac-
tive opportunities for both private and corporate inves-
tors. One method of reducing the borrowing costs to the
private partner is to issue debt through a nonprofit public
benefit corporation pursuant to Internal Revenue Service
(IRS) Rule 63-20 and Revenue Proclamation 82-26. The
nonprofit corporation is able to issue tax-exempt debt on
behalf of private project developers.

In general, to facilitate the financing needs of a third
party, state and local governments can issue tax-exempt
revenue bonds either through established conduit issuers
or creation of nonprofit corporations pursuant to IRS
Revenue Ruling 63-20. While governments normally pre-
fer to utilize an established entity for conduit issues, such
as a state finance authority, IRS Revenue Ruling 63-20
provides a viable alternative and has been used to finance
several highway and transit projects around the coun-
try. 49

IRS Revenue Ruling 1963-20 referred to by
FHWA applies to obligations issued on behalf of a
political subdivision by a 63-20 nonprofit corpora-
tion, the income from which is excludable under
federal income tax law.®® Under the ruling, obli-
gations are issued “on behalf” of a political subdi-
vision as long as the 63-20 nonprofit corporation
satisfies the following requirements:

(1) the corporation must engage in activities which are
essentially public in nature;

(2) the corporation must be one which is not organized for
profit (except to the extent of retiring indebtedness);

(3) the corporate income must not inure to any private
person;

(4) the state or a political subdivision thereof must have a
beneficial interest in the corporation while the indebted-
ness remains outstanding and it must obtain full legal ti-
tle to the property of the corporation with respect to

494 Nossaman, supra note 493 (unnumbered) (see text
under caption “powers and operation of a nonprofit cor-
poration”).

4% FHWA, Innovative Program Delivery, P3 Defined,
63-20 Nonprofit Public Benefit Corporation, available at
http://www.thwa.dot.gov/ipd/p3/defined/dbfo_6320.
htm (emphasis supplied).

4% If the obligations are issued by a nonprofit corpo-
ration for the purpose of stimulating industrial devel-
opment within a political subdivision of a state, the ob-
ligations may meet the test established under Revenue
Ruling 1963-20.
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which the indebtedness was incurred upon the retirement
of such indebtedness; and

(5) the corporation must have been approved by the state

or a political subdivision thereof, either of which must

also have approved the specific obligations issued by the
corporation.*%”

One of the important tests that a 63-20 non-
profit corporation must meet is that the govern-
ment agency must have “a beneficial interest in
the corporation while the indebtedness remains
outstanding.” A governmental unit may acquire a
beneficial interest by:

(1) using 95% of the facility, or (2) having the right to pay
off the obligations and acquire the facility at any time. In
addition, the governmental unit must acquire the prop-
erty when the obligations are paid off. In order to satisfy
the beneficial interest requirement, an organization must
have a close tie to the government.*%

Only a governmental unit or a corporation tightly con-
trolled by a governmental unit can issue bonds that will
be treated as tax exempt by IRC 103.4%

As stated, a nonprofit corporation must have a
“close tie” to or be “tightly controlled” by the gov-
ernmental agency.’® To maintain sufficient con-
trol, in addition to other contractual provisions,
the government entity may have the right to ap-
point members of the board of directors or have its
own representatives serve on the board.?"!

Another reason to maintain control is that a
63-20 corporation “has no long-term equity inter-
est in the project.””? Nevertheless, a nonprofit
issuer of tax-exempt bonds may own a facility fi-
nanced with tax-exempt bonds under Revenue
Ruling 63-20 until the retirement of the bonds,
when the facility must become the property of the
government agency.’® As one source explains, the
ruling requires that “the state or a political subdi-
vision thereof must have a beneficial interest in
the corporation while the indebtedness remains
outstanding and it must obtain full legal title to
the property of the corporation with respect to

47 Internal Revenue Service Ruling 1963-20, avail-
able at http://www.charitableplanning.com/document/
675768.

498 Kawecki & Friedlander, supra note 423, at 268.
49 Id. at 269.
500 Id. at 268, 269; Revenue Ruling 63-20.

501 Nossaman, supra note 493 (unnumbered) (see text
under caption “issues for governmental unit: contract v.
liability”).

502 Id X

503 Id X

which the indebtedness was incurred upon the
retirement of such indebtedness.”>%*

Transit assets that are funded by federal
grants also must continue to be used for transit
service for the life of the asset.5%

As noted, the governmental unit must approve
both the nonprofit corporation and the specific
obligations to be issued by the corporation.’®® In
accordance with Revenue Procedure 82-26, the
IRS on request will issue an advance ruling on
whether a nonprofit corporation’s issuance of obli-
gations will qualify.?%

The availability of the use of 63-20 nonprofit
corporations for the issuance of tax-exempt bonds
applies to a wide range of projects, including
transportation projects. The government agency
must have a specific need; there must be a non-
profit corporation for the issuance of tax-exempt
bonds to facilitate the financing, construction, op-
eration and/or management of the project; and
there must be a contractor to build the facility.?%

IX. CREDIT FACILITIES AVAILABLE THROUGH
THE TRANSPORTATION INFRASTRUCTURE
FINANCING INNOVATION ACT, STATE
INFRASTRUCTURE BANKS, AND OTHER
SOURCES

A. Transportation Infrastructure Financing
Innovation Act

The Transportation Infrastructure Financing
Innovation Act (TIFIA) authorizes the USDOT to
provide credit assistance in the form of secured
(direct) loans, loan guarantees, and standby lines
of credit for eligible surface transportation pro-
jects of regional or national significance. TIFIA
funds, therefore, are “loans and must be re-
paid.”?%

In 2012, MAP-21 made significant changes to
the structure and terms and conditions of

504 AASHTO Center for Excellence in Project Fi-
nance, Non-Profit 63-20 Corporations, available at
http://www .transportation-finance.org/funding
financing/legislation_regulations/state_local
legislation/63_20_non_profit_financing.aspx.

505 Collins, supra note 415, at 17.

506 Rev. Proc. 82-26, 1982-1 C.B. 476.

507 Kawecki & Friedlander, supra note 423, at 269
(discussing Rev. Proc. 82-26, 1982-1 C.B. 476).

508 Jim Miara, Leveraging Models: the 63-20 Process
(Mar. 1, 2010), available at
http://urbanland.uli.org/Articles/2010/MarApr/Miara.

509 Midwest Regional Rail Initiative Project Note-
book, supra note 201, at 9-5.
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TIFIA.5' TIFIA continues to be a source of credit
assistance for surface transportation projects,
such as transit projects, intercity passenger bus or
rail facilities, and vehicles and facilities for in-
termodal interchange or transfer.’! TIFIA fi-
nances development-phase activities, construction
costs, and necessary financing costs.’'? Under
TIFIA, projects secured by the same revenue
stream may be considered eligible.’®* MAP-21 in-
creased the authorized amount of credit assis-
tance, changed the maximum potential for TIFIA
credit from 33 to 49 percent of the total cost of
development, introduced a new rolling application
process, and authorized the use of tolls and user
fees as sources for repayment of TIFIA’s forms of
credit assistance.?'*

In regard to guidance on TIFIA since MAP-21,
a USDOT/FHWA Web site, updated as of Septem-
ber 12, 2013, advises that “the TIFIA letter of in-
terest process has been adjusted to reflect changes
authorized in MAP-21.7515 USDOT states that the
department “will review TIFIA letters of interest
to assess project eligibility, creditworthiness, and
its inclusion in the TIP and STIP,” and that
“[rleview of the project's creditworthiness will in-
clude a Departmental request for an indicative
rating on the TIFIA loan and the financial plan
for the project.””® Furthermore, the department
advised that “[plending a successful outcome to
this process and a determination that the project
meets all statutory eligibility requirements, the
project sponsor will be permitted to submit an
application for TIFIA credit assistance.”!”

510 U.S. DOT, Notice of Funding Ability and Request
for Comments, Letters of Interest for Credit Assistance
under the Transportation Infrastructure Finance and
Innovation Act (TIFIA) Program, 77 Fed. Reg. 45411
(July 31, 2012), hereinafter referred to as “Letters of
Interest for Credit Assistance under the TIFIA Pro-
gram,” available at http:/www.thwa.dot.gov/ipd/pdfs/
tifia/fy2013_tifia_nofa_073112.pdf.

511 FHWA, MAP-21—Moving Ahead for Progress in
the 21st Century, TIFIA Questions & Answers, herein-
after referred to as “TIFIA Questions & Answers,”
available at http://www.thwa.dot.gov/map21/qandas/
qatifia.cfm.

512 Id
5 1,

514 Tetters of Interest for Credit Assistance under the
TIFIA Program, supra note 510, at 45413.

515 TIFIA Questions & Answers, supra note 511.
516 I
517 I
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On July 16, 2012, a USDOT notice of funding
availability and request for comments regarding
TIFIA credit assistance advised that the “notice
outlines the process that project sponsors must
follow in seeking TIFIA credit assistance” and
that USDOT is publishing the notice “to give pro-
ject sponsors an opportunity to submit Letters of
Interest for the newly authorized funding as soon
as possible.”®® Moreover, although the notice pro-
vides guidance on “how DOT will implement some
of the changes made by MAP-21...it does not pro-
vide comprehensive guidance about how DOT will
implement all of the changes made by MAP-21"
that would become effective on October 1, 2012.
The notice explained that:

The TIFIA regulations (49 CFR part 80), which provide

specific guidance on the program requirements, were last

updated in 2001, and have not been updated to reflect
changes enacted in SAFETEA-LU and MAP-21. Because
such existing rules have not been updated, MAP-21
should be the basis for up-to-date guidance. The primary
document that the TIFIA program has used in recent
years to provide supplemental program guidance has
been a “Program Guide” published on the TIFIA Web site.

DOT expects to update the TIFIA Program Guide on the

TIFIA Web site to reflect changes made by MAP-21.5%°

For additional guidance, USDOT encourages
applicants to check the TIFIA program Web site
regularly for updated programmatic and applica-
tion information.52°

To qualify for TIFIA credit assistance under
§ 602(a)(5)(A) a project must have eligible project
costs that are reasonably anticipated to equal or
exceed the lesser of $50,000,000 or $25,000,000
for a rural infrastructure project and “33 1/3 per-
cent of the amount of Federal highway assistance
funds apportioned for the most recently completed
fiscal year to the State in which the project is lo-
cated.”?!

An eligible project for TIFIA assistance is any
surface transportation project that is eligible for
federal assistance under Title 23 or Chapter 53 of
Title 49 of the United States Code; a project for
intercity passenger bus or rail facilities and vehi-
cles; or a project composed of related highway,
surface transportation, transit, rail, or intermodal
capital improvements otherwise eligible for assis-
tance that meets the “eligible project cost thresh-

518 Letters of Interest for Credit Assistance under the
TIFIA Program, supra note 510, at 45411.

519 Id. at 45414.
520 I
521 23 U.S.C. § 602(a)(5)(A)(i) and (ii).
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old under § 602.7522 Eligible projects receive assis-
tance as long as funds are available, and if funds
are exhausted, eligible projects may receive fund-
ing in the succeeding year when funding is avail-
able again.

Eligible costs include substantially everything
paid by or on account of an obligor for a project,
such as the costs of the development phase;?
construction, reconstruction, rehabilitation, and
replacement;??* acquisition of real property (in-
cluding land relating to the project and improve-
ments to land);’?® environmental mitigation;5
construction contingencies;?®” acquisition of
equipment;’?® capitalization of interest necessary
to meet market requirements;?* reasonably re-
quired reserve funds;?*° expenses for the issuance
of capital;®! and other carrying charges during
construction.5

TIFIA authorizes USDOT to provide credit as-
sistance in the form of secured (direct) loans, loan
guarantees, and standby lines of credit for eligible
surface transportation projects of regional or na-
tional significance.’®® MAP-21 authorized $750
million in funding for fiscal year (FY) 2013 and $1
billion in funding for FY 2014. It is estimated,
however, that each dollar authorized for TIFIA
leverages approximately $10 in lending capac-
ity.?3* Thus, the authorized budget authorization
for FY 2013 and FY 2014 may support approxi-

522 Id. § 601(a)(1) and (a)(8). See also FTA, TIFIA
Program Guide, at 2, available at http://www.fhwa.dot.
gov/ipd/tifia/, hereinafter referred to as “TIFIA Program
Guide.” See Midwest Regional Rail Initiative Project
Notebook, supra note 201, at 9-6.

523 K g., planning, feasibility analysis, revenue fore-
casting, environmental review, permitting, preliminary
engineering and design work, and other preconstruction
activities.

524 23 U.S.C. § 601(a)(1)(B).
525 [
52 [
527 I
528 I
529 23 U.S.C. § 601(a)(1)(C).
530 I
531 I
532 I

533 FTA, Transportation Infrastructure Finance and
Innovation Act (TIFIA) Program, hereinafter referred to
as “FTA-TIFIA Program,” available at http:/www.
fta.dot.gov/grants/12861.html. See also Akintoye &
Beck, supra note 2, at 204; Midwest Regional Rail Ini-
tiative Project Notebook, supra note 201, at 6.

53¢ TIFIA Questions & Answers, supra note 511.

mately $6.9 billion in lending capacity for FY
2013 and $9.2 billion for FY 2014.535

An applicant for credit assistance under TIFIA
may be a state, local government, public author-
ity, PPP, or any other legal entity undertaking a
project authorized by the Secretary of Transporta-
tion.58 A project must meet the planning and pro-
gramming requirements of §§ 134 and 135 of Title
23.587 The Secretary must determine, inter alia,
not only that financial assistance for a project will
foster, if applicable, partnerships that attract pub-
lic and private investment for the project but will
also enable a project to proceed at an earlier date,
as well as reduce the level of federal grant assis-
tance for the project.5*® Moreover, project sponsors
“should provide quantitative or qualitative infor-
mation about the public benefits that their pro-
jects will achieve.”5*

When there is a request for credit assistance,
USDOT must determine that the project is cred-
itworthy,*® which includes having the required
investment grade rating.’*! As described by
USDOT,

[plrior to execution of a TIFIA credit instrument, the sen-

ior debt obligations for each project receiving TIFIA credit

assistance must obtain investment grade ratings from at
least two nationally recognized rating agencies, and the

TIFIA debt obligations must obtain ratings from at least

two nationally recognized rating agencies, unless the to-

tal amount of the debt is less than $75 million, in which
case only one investment grade rating is required for the

535 Letters of Interest for Credit Assistance under the
TIFIA Program, supra note 510, at 45412.

536 23 U.S.C. § 602(a)(4). See also Mallett, supra note
25, at 14 (discussing modifications to TIFIA by
SAFETEA-LU).

53723 U.S.C. § 602(a)(3); Letters of Interest for Credit
Assistance under the TIFIA Program, supra note 510,
at 45413. See also Midwest Regional Rail Initiative Pro-
ject Notebook, supra note 201, at 9-6.

538 23 U.S.C. § 602(a)(9)(A)-(C).

539 Letters of Interest for Credit Assistance under the
TIFIA Program, supra note 510, at 45413 (stating that
“le]lxamples of public benefits include objectives speci-
fied in Section 101 and 49 U.S.C. 101(a) and 5301, other
DOT grant or credit assistance programs, relevant Fed-
eral, state, or local transportation laws or plans, and
other public benefits that can be achieved through
transportation investments”).

540 Id. “DOT will also utilize a report and recommen-
dation from an independent financial advisor and any
other information it needs to determine a project’s cred-
itworthiness.” Id.

54123 U.S.C. § 602(a)(2)(iii).
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senior debt obligations and one rating for the TIFIA debt

obligations.?*?

It is important to note that no TIFIA funding
will be “obligated” if a project has not received an
environmental categorical exclusion, a FONSI, or
a ROD under NEPA .53 Title VI of the Civil Rights
Act of 1964 and the Uniform Relocation Assis-
tance and Real Property Acquisition Policies Act
of 1970 also are applicable to the TIFIA pro-
gram.’

As noted, secured loans are one of the forms of
credit assistance authorized by TIFIA. The Secre-
tary of Transportation may enter into agreements
with one or more obligors to make secured loans
to finance the eligible costs of a project selected
under § 602 of TIFIA.5*% TIFIA’s funding also may
be used to refinance existing federal credit in-
struments for rural infrastructure projects or to
refinance other long-term obligations or federal
credit instruments “if the refinancing provides
additional funding capacity for the completion,
enhancement, or expansion of any project” se-
lected or otherwise eligible under § 602.546

A secured loan provided under TIFIA must be
payable in whole or in part from tolls, user fees, or
payments owing to the obligor pursuant to a PPP
or from other dedicated sources of revenue that
also secure the project’s senior obligations.5*” The
proceeds of a secured TIFIA loan may be used for
any nonfederal share of project costs under Title
23 or Chapter 53 of Title 49 if the loan is repay-
able from nonfederal funds.’*® The total federal
assistance provided on a project receiving a TIFIA
loan may not exceed 80 percent of the total project
cost.?® All repayments of principal and interest on
a direct loan are to commence not later than 5
years after the end of the period of availability
specified in subsection (b)(6) and conclude with
full repayment 25 years after the stated period of

542 Tetters of Interest for Credit Assistance under the
TIFIA Program, supra note 510, at 45414.

54323 U.S.C. § 602(c)(2).
%44 Id. § 602(c)(1)(A) and (C).
545 Id. § 603(a)(1)(A).

546 Id. § 603(a)(1)(D)(1)-(11). For limitations on refi-
nancing of interim construction financing, see
§ 603(A)(2). See also Akintoye & Beck, supra note 2, at
204.

%47 Id. § 603(b)(3)(AXD)-(IV).
548 Id. § 603(b)(8).
549 Id. § 603(b)(9).
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availability,’®® but there are other provisions that
permit a deferral of payments.55!

The second type of credit assistance that TIFIA
authorizes is a loan guarantee instead of a se-
cured loan pursuant to which the Federal Gov-
ernment guarantees a borrower’s repayments to a
nonfederal lender.?%?

Third, TIFIA authorizes the Secretary to enter
into agreements to make available to one or more
obligors lines of credit “in the form of direct loans
to be made by the Secretary at future dates on the
occurrence of certain events” for a project selected
under § 602.5%® The line of credit may be drawn
upon to pay debt service for financing the eligible
costs of a project, to pay the costs of extraordinary
repair and replacement, to pay the expenses of
operation and maintenance, and to pay the costs
arising out of unexpected federal or state envi-
ronmental restrictions.’® TIFIA lines of credit
may assist projects to attain an investment grade
bond rating and secure bond insurance by provid-
ing a secondary source of capital for the first 10
years following the completion of a project.55®

The total amount of a line of credit may not ex-
ceed 33 percent of the reasonably anticipated eli-
gible costs of the project.5® Furthermore, a project
that receives a line of credit under § 604 may “not
receive a secured loan or loan guarantee under
section 603 in an amount that, combined with the
amount of the line of credit, exceeds 49 percent of
eligible project costs.”®” As with a secured loan, a
line of credit made available under TIFIA is to be
paid in whole or in part from tolls, user fees, pay-
ments owing to the obligor under a PPP, or other
dedicated sources of revenue that also secure the
project’s senior obligations.?® The statute pro-
vides that the full amount of a line of credit pro-
vided under the section is to be available during
the 10-year period beginning on the date of the
substantial completion of the project.55°

550 Id. § 603(c)(2).
551 Id. § 603(c)(3). See also TIFIA Program Guide, su-
pra note 522, at 2.

552 Id. § 603(e). See also TIFIA Program Guide, supra
note 522, at 2.

%53 Id. § 604(a)(1).

54 Id. § 604(a)(2). See also Winstead, supra note 376,
at 14.

%5 Financing Capital Investment: A Primer for the
Transit Practitioner, supra note 461, at 45.

556 23 U.S.C. § 604(b)(2).
%57 Id. § 604(b)(10).

558 Id. § 604(b)(5).

%9 Id. § 604(b)(6).
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Two TIFIA loans were obtained for the Miami
Intermodal Center, the first for $269 million
(June 2000) and the second for $170 million (April
2005; later increased by $100 million in August
2007). In July 2006, the Florida DOT prepaid the
first loan and replaced it with one obtained
through the State Transportation Trust Fund be-
cause the terms were more favorable.®°

Between 1999 and 2012, TIFIA provided $1.23
billion in credit assistance for transit projects,
including credit assistance for the Denver Union
Station Project Authority, a public-private devel-
opment; the Reno Transportation Rail Access Cor-
ridor (ReTRAC); the Staten Island Ferries and
Ferry Terminal Project; the Tren Urbano Rapid
Rail Project in Puerto Rico; the Transbay Transit
Center in San Francisco; and the Washington
Metropolitan Area Transit Authority (WMATA)
Capital Improvement Program.55!

However, as of May 2013, for the Dulles Metro-
rail Silver Line that will be operated by WMATA,
there is a recommended preliminary TIFIA alloca-
tion of $1,979,610,270 for a project that is ex-
pected to cost $5,998,819,000.562

B. State Infrastructure Banks

Section 350 of the National Highway System
Designation Act of 1995 created a pilot program
for up to 10 participating states to establish a
State Infrastructure Bank (SIB). A SIB is “a type
of revolving infrastructure investment fund that
can offer loans and credit assistance to public and
private sponsors of certain highway construction,
transit or rail projects,” the effect of which is to
expand the capacity of investment for transporta-
tion.%63

50 MIC, Fact Sheet, Transportation Infrastructure
Finance and Innovation Act (updated May 2008), avail-
able at http://www.micdot.com/news_room/MIC_kit/3_
TIFIA_Fac_Sheet.pdf.

561 For details, see FTA-TIFIA Program, supra note
533. See App. A for discussion of ReTRAC.

562 See Fairfax County (Virginia) Board of Supervi-
sors, Transportation Committee, Dulles Metrorail Sil-
ver Line: Status Report and Transportation Infrastruc-
ture Finance and Innovation Act (TIFIA) Funding
Update (May 7, 2013), available at
http://www.slideshare.net/fairfaxcounty/1-dulles-
metrorail-silver-line-project-and-funding-update-bo-s-
trans-comm-5-7-13-final-dmb.

53 Knowledge Center, State Infrastructure Banks
(July 5, 2011), hereinafter referred to as “State Infra-
structure Banks,” available at http://knowledgecenter.
csg.org/kc/content/state-infrastructure-banks.

Under the program, FTA and FHWA initially
signed cooperative agreements with nine states
for the purpose of making loans and providing
other assistance to eligible public and private en-
tities.5®* In 1991, ISTEA “authorized states to pro-
vide loans or other forms of credit enhancements
utilizing federal funds a state has received,” a
program that was continued under TEA-21.5%
SAFETEA-LU expanded the SIB program to all
states and territories. Projects must be consistent,
to the maximum extent feasible, with comprehen-
sive plans of local metropolitan planning organi-
zations and local governments and conform to
state law.5% As of 2012, 39 states had created
SIBs, 21 states had established transit accounts,
and 8 states had completed transit-oriented
loans.5¢7

SIBs may include a state-funded account that
is capitalized by state money and bond proceeds
that may make loans for capital costs.’® At least
five states, Florida, Georgia, Kansas, Ohio, and
Virginia, have established banks or accounts
within their SIBs that are capitalized solely with
state funds.5%°

A SIB permits a state to use as its “initial capi-
tal” its federal-aid highway and FTA allocations,
as well as nonfederal funds, “to provide loans and
other financing arrangements.”” Thus, federal
funds can be used as “seed capital” or equity, and
other nonfederal funds may be transferred di-
rectly to the bank.’™ The sources of capital for
revolving loan funds include “dedicated taxes and
user fees, government grants, legislative appro-
priations, bond proceeds, loan repayments, inter-
est earned from loan operations, and interest on
cash balances.”™

As stated, a SIB is a revolving loan and credit
enhancement program. SIBs in some states have

564 Collins, supra note 415, at 54.

55 Midwest Regional Rail Initiative Project Note-
book, supra note 201, at 9-9.

566 Florida DOT, State Infrastructure Bank, herein-
after referred to as “Florida DOT-SIB,” available at
http://www.dot.state.fl.us/officeofcomptroller/PFO/sib.
shtm.

567 FTA, State Infrastructure Banks (SIBs), hereinaf-
ter referred to as “FTA-SIBs,” available at
http://www.fta.dot.gov/grants/12862.html.

568 Florida DOT-SIB, supra note 566.

569 State Infrastructure Banks, supra note 563.

570 Midwest Regional Rail Initiative Project Note-
book, supra note 201, at 9-9.

571 Id X

572 Id
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two separate accounts that may be used to lever-
age funds. SIBs enhance the feasibility of projects
by providing loans and other credit assistance to
public or private entities having projects that are
eligible for assistance under federal and state
law.5 Because a SIB is a revolving fund—lending
funds for projects while receiving loan repay-
ments—it is able to finance more projects. Conse-
quently, SIB funds may be “turned into much lar-
ger credit lines, multiplying transportation
investment capacity.”®™

As one source explains, “a leveraged loan fund
increases its available resources by using the loan
repayment stream and/or the initial capital base
as collateral for a bond issue,” funds that “[t]he
state leverages...by placing the capital into a re-
serve fund and then issues bonds against the
fund, potentially tripling the amount of money it
is able to lend.”” Thus, a SIB may “leverage its
initial capitalization by providing loan assistance,
by using loan repayments as dedicated revenue to
sell bonds in the bond market and by providing
additional loan assistance with the proceeds of the
bond.”57

SIB funds may be utilized in a variety of ways
to assist in the financing and development of
transit projects. A SIB may lend to public and pri-
vate applicants and projects for any “revenue-
generating facility.””” A SIB may lend to states or
to transit operators.’”® A SIB may

provide credit enhancements, serve as a capital reserve

for bond or debt financing, subsidize interest rates, issue

letters of credit, finance purchase and lease agreements,

provide debt financing security, or provide other forms of

financial assistance for the construction of projects quali-

fied under the federal-aid highway program and transit

capital projects.’™

A SIB may provide simple or leveraged loans
and increase the size of the fund through princi-
pal and interest payments.’®® The SIB, not the
United States Treasury, receives interest and
lease payments.’® Credit provided by a SIB may

573 Florida DOT-SIB, supra note 566.
574 State Infrastructure Banks, supra note 563.

575 Midwest Regional Rail Initiative Project Note-
book, supra note 201, at 9-9.

576 State Infrastructure Banks, supra note 563.

577 Midwest Regional Rail Initiative Project Note-
book, supra note 201, at 9-9.

578 Collins, supra note 415, at 54.

5% Midwest Regional Rail Initiative Project Note-
book, supra note 201, at 9-9.

580 I,
581 Collins, supra note 415, at 54.
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be used so that projects may begin before the
transit agency receives grant money.*®? Financing
provided by a SIB may be used to “round-out” the
financial plan for a project. Credit provided by a
SIB may lower the overall cost of debt for a pro-
ject by providing loans at a lower rate, by guaran-
teeing loans, or by paying the premiums for bond
insurance.’® A SIB may use “funds to guarantee
bonds issued by cities, counties, public-private
partnerships and other entities.... Loan guaran-
tees can be particularly beneficial in reducing in-
terest rates on projects in states with cities, coun-
ties and special districts that have limited
financial capacity.”*

Although a SIB may provide credit assistance
in several ways, loans provided by a SIB are the
most popular source of assistance.?®® For example,
in Florida three loans from the SIB helped fund
the PPP for the Miami Intermodal Center pro-
ject.5® SIBs are a “flexible source of financing”
and a way to secure more capital for a transit pro-
ject.?87

C. Bank Financing

Another form of private financing is the use of
commercial loans for private partners or conces-
sionaires via commercial banks or the capital
markets. A project’s assets or revenues may be
required as security for a loan.’®® A “club” of lend-
ers may be needed for a large infrastructure pro-
ject.?®® According to FHWA, large financial com-
panies in the United States are competing with
major international financial companies for the
financing of PPPs for the transportation sector.’
Although not a transit project, a PPP for the Port

582 FTA-SIBs, supra note 567.

583 I,

584 State Infrastructure Banks, supra note 563.
585 I,

586 See App. A.

587 Midwest Regional Rail Initiative Project Note-
book, supra note 201, at 9-10 (noting that “[iln a turn-
key or build-operate-transfer (BOT) project, the project
company could receive a loan for a portion of the cost of
the project and repay the loan through revenues gener-
ated by land development, lease payments, payments
from operating agreements, or fare revenues”).

588 Winstead, supra note 376, at 15.

59 Availability Payment Mechanisms for Transit
Projects, supra note 289, at 12.

590 FHWA User Guidebook on Implementing PPPs,
supra note 23, at 68.
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of Miami Tunnel reportedly is financed partly by
a group of banks.5%!

D. Private Funding

As recently as 2009, no New Starts program us-
ing one of two alternative project delivery meth-
ods had obtained any private financing.’*> MAP-
21 requires FTA to document private enterprise
participation in public transportation and im-
provement programs under 49 U.S.C. §§
5303(i)(6), 5306(a), and 5307(c).

Private equity investment may make it more
likely that a project will be able to proceed as
planned. The private sector may be willing to as-
sume risks that other sources of funding are un-
able or unwilling to do.’®® For example, for the
Portland MAX Airport Extension, Bechtel Enter-
prises paid $28.2 million in advance in exchange
for the rights to develop a 120-acre parcel adja-
cent to the airport. Moreover, in providing 23 per-
cent of the project’s capital, Bechtel’s contribution
reduced the amount of the public contribution
needed for the project.5%*

The inclusion of private investment may serve
to lower the overall high cost of capital for a pro-
ject. “This combining of equity and debt capital is
not done in the public ownership model where all
debt capital structure is utilized. The benefit of
leverage is that the more debt that is utilized the
lower the overall cost of capital.”%

Another benefit of private investment is that
“at risk” investors are likely to monitor or “disci-
pline” a project,’®® insist on adequate security for
a project, demand that a project have “current
income and low volatility,”® and require financial
penalties for default.’®® A private investor may be
unable to meet its own financial obligations if cer-
tain “milestones” for the project or scheduled
payments, respectively, are not met or made.

Attracting private capital, which may have
been borrowed, may be difficult.

591 Project Profile—Port of Miami Tunnel, supra note
115.

592 Public Transportation: Federal Project Approval
Process Remains a Barrier, supra note 170, at 1.

593 Availability Payment Mechanisms for Transit
Projects, supra note 289, at 12.

594 FTA Report to Congress on PPPs, supra note 5, at
11.

59 MALLETT, supra note 25, at 1.
5% Rosenau, supra note 7, at 100.

597 Generating Private Sector Financing, supra note
132, at 3.

598 Rosenau, supra note 7, at 100.

Private partners want to ensure that a project can pro-

vide a reasonable return on invested capital, whether

debt or equity, net of design and construction, operation
and maintenance, reserved for coverage funds, tax cost,
and any sharing of revenues proceeds for the project.

Therefore the results of private financial analyses for

PPP projects focus on the internal rate of return (IRR) on

invested capital and/or the net present value (NPV) of the

net proceeds from the project over the term of the con-
tract.5%

Equity holders have the lowest priority and do
not receive distributions unless a “company” has a
profit.5® However, transit operations typically are
“revenue negative.”®! To attract private equity,
there are certain “equity investment drivers,”
such as a predictable and reliable stream of future
cash flows (e.g., comparatively stable fare box
revenue), as well as a demonstrated value for
money.’? For transit PPPs, one form of equity
investment driver may be periodic payments by a
transit agency (e.g., availability payments dis-
cussed in Section V.C) to subsidize a project to
attract private, long-term equity.®®® For the Oak-
land Airport Connector project, for instance,
BART retained most of the risk for ridership and
fare revenue. BART agreed, however, to make a
monthly payment to the private partner for opera-
tion and maintenance. Part of the payment was
“tied to project fare revenues” to incentivize the
consortium to establish and maintain a facility
that would be “attractive to riders.”®%

Even assuming that there is available, signifi-
cant, private funding for investment in public in-
frastructure, it is estimated that only a small per-
centage of such funding is likely to be devoted to
the transit sector.®® Most transit agencies re-
sponding to the survey had not funded or financed
a PPP with bank financing or private investment
financing. However, the City of La Crosse Mu-
nicipal Transit Utility reported using private in-
vestment and financing, as did the Pioneer Valley
Transit Authority, the latter in the amount of $1
million. SEPTA stated that for one project, in ad-

599 FHWA User Guidebook on Implementing PPPs,
supra note 23, at 39.

600 DELMON, supra note 189, at 66—67.

601 FTA Public-Private 3P Program, supra note 56, at
2.

602 Generating Private Sector Financing, supra note
132, at 10.

603 H R. REP. NoO. 110-24, Hearings on PPPs, supra
note 9, at 83.

604 FTA Report to Congress on PPPs, supra note 5, at
16.

605 MALLETT, supra note 25, at 1.
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dition to a state grant and SEPTA funds, the
agency did rely on an unspecified amount of pri-
vate funding.

X. THE USE OF VALUE CAPTURE METHODS

A. Capturing Value Created by Transit

Public transit typically results in a value pre-
mium that is reflected in higher property values
because of proximity to transit stations and re-
sulting changes in construction, density, and zon-
ing.%% There are several methods for capturing
the value added by transit facilities, such as TIF,
special assessment districts, and development
impact fees. The funding provided by value cap-
ture may help pay for capital projects or defray
operational expenses.®®” The use of value capture
depends not only on access to transit but also on
favorable political and economic conditions for
development.5%

B. Tax Increment Financing

State legislation may authorize the use of TIF
to dedicate revenue from real estate taxes that
exceeds a base year to financing the construction
of new infrastructure or improvements to facilities
or otherwise to expanding transit service.”® TIF
may be used for TOD and joint development (see
Section XIL.E), to assemble parcels of land, for
environmental clean up, or “to directly subsidize
private development.”®® The TIF concept varies
from state to state, but the method is intended to
tax the additional increase in property values
within a designated area or district benefiting
from a nearby transit project.®!

TIF revenues may be used on a “pay as you go
basis” or serve to secure money borrowed for a
project.’’? Because a transit authority may not
have the authority to establish a TIF district, TIF

606 Capturing the Value of Transit, supra note 10, at
1,7.

807 Id. at 1.

608 Id. at 18-19.

609 PFM Group, Transit Alternate Funding Options
Study 12-13 (May 31, 2011), hereinafter referred to as
“Transit Alternate Funding Options Study,” available
at http://www.votran.org/AlternateFundingStudy_Final
.pdf; Capturing the Value of Transit, supra note 10, at
21.

610 Capturing the Value of Transit, supra note 10, at
24,

611 I,

612 Forming Partnerships to Promote TOD and Joint
Development, supra note 198, at 13.
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“has been used in a number of U.S. cities to fund
transit-related projects.”®!®* TIFs may be more ac-
ceptable politically than special assessment dis-
tricts, discussed below, because instead of impos-
ing a new tax on property owners, a TIF redirects
existing or future revenue from real property
taxes.54

Virtually every state authorizes TIF financ-
ing.%’ Chicago has at least 129 TIF districts cov-
ering 30 percent of the city’s land.®'® In 2005,
Pennsylvania authorized the use of TIF and Tran-
sit Revitalization Investment Districts (TRID) to
promote TOD, economic development, real estate
development, and transportation improve-
ments.®1” The Dulles Silver line, which will con-
nect Washington, DC, Washington-Dulles Inter-
national Airport, and other locations in Virginia,
is using a DB approach to project delivery par-
tially funded by a TIF district supported by local
area businesses in Virginia.5'8

C. Special Assessment Districts

Another method to capture the value resulting
from accessibility to transit is to create a special
assessment district. Such a district permits a spe-
cial tax or fee to be assessed on new development
within the district that will benefit from an exten-
sion of transit service to the area.5'®

Assessment districts may be used to finance both the
capital cost of transit construction and ongoing operating
costs. When used to fund transit facilities, a “tiered” as-
sessment rate is common, reflecting the greater benefits
expected to accrue to properties closer to transit facilities
and the lesser benefits expected to accrue to those further
away.... Owner-occupied residential properties are fre-
quently exempted from the assessment because it would
be overly burdensome for homeowners, and consequently

613 Capturing the Value of Transit, supra note 10, at
24,

614 Id
615 Id
616 d,

617 Id. at 26. The Pennsylvania “TRID legislation al-
lows transit agencies to work cooperatively with local
jurisdictions to create [TIF] districts around transit
stops.” TRID supports the planning and implementing
of TOD projects and allows for value capture strategies
by transit agencies. “The transit agency may acquire
property within a TRID for the purpose of real estate
development or joint development.” Id.

618 Public Transportation: Federal Project Approval
Process Remains a Barrier, supra note 170, at 13.

619 Capturing the Value of Transit, supra note 10, at
21.
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the assessment district would be unlikely to garner the

requisite number of votes to be implemented.®%

Although a local authority may choose to levy a
tax only on commercial property in a district,
usually a majority of the voters in a district must
approve the establishment of a special assessment
district.5%!

Another approach is a Transportation Im-
provement District (TID), which may be created to
levy a special real estate tax on all existing and
new land uses in a district for the purpose of fi-
nancing transit improvements.®”? The tax reve-
nues generated by a TID also may be used to se-
cure debt issued to finance infrastructure for
transit.5?® TIDs, which are authorized in Virginia,
usually require the approval of a majority of the
electorate in a proposed district.®** However, it is
difficult to create an assessment or improvement
district that involves multiple jurisdictions.®?

D. Development Impact Fees

Transit agencies and local jurisdictions may co-
operate to obtain funding for transit by assessing
development impact fees. Impact fees are being
used locally in at least 28 states “to support capi-
tal and operating needs.”®?® For example, in 1981,
San Francisco used a Transit Impact Develop-
ment fee to offset the cost of additional service to
the downtown area, a fee that was later expanded
to apply to more commercial uses and to develop-
ment city-wide.%?"

Another method is referred to as a Transit Ori-
ented Concurrency (TOC) system. Local authori-
ties may

define what constitutes an adequate level of service as

well as measure whether the service needs of a new de-

velopment exceed existing capacity and any scheduled
improvements in the capital improvements program for

620 Id. at 22.

621 Id. at 21, 23; Alternative Transit Funding Sources
and Finance, supra note 278, at 9.

622 Transit Alternate Funding Options Study, supra
note 609, at 13, 21 (citing, e.g., Fairfax and Loudoun
Counties in Virginia and the WMATA extension of Met-
rorail to Washington-Dulles International Airport).

623 .

624 Id. at 20.

625 Capturing the Value of Transit, supra note 10, at
22.

626 Transit Alternate Funding Options Study, supra
note 609, at 19 (citing Broward County, Florida (Transit
Concurrency Fee), and San Francisco (Transit Impact
Development Fee)).

627 Capturing the Value of Transit, supra note 10, at
30.

that period. If adequate capacity is not available, then the

developer must provide the necessary facility or service

improvements to proceed, or provide a monetary contribu-
tion toward such improvements, or wait until government
provides the necessary improvements.52%

Some cities and counties in Florida have used a
TOC “to help pay for transit improvements and
operations.”? After needed transit improvements
are identified by a Transit Development Plan,
“[t]he total cost of the improvements is charged as
a fee on all new development. The costs are allo-
cated to individual projects using a formula based
on expected trip generation.”8%°

Impact fees are “only likely to be successful in
an area with a strong real estate market and a
significant amount of new development.”®3! Devel-
opment impact fees may be more acceptable to
property owners than other value capture meth-
0ds.®32 Developers also may be more amenable to
impact fees as a value capture strategy if, as a
result of development or redevelopment, the de-
velopers will obtain favorable changes in zoning
or other benefits.%

Most agencies having experience with PPPs
that responded to the survey have not funded or
financed a PPP with TIF, a special assessment
district, or development impact fees. However, the
City of La Crosse Municipal Transit Utility used
TIF to finance $10 million of the cost of a PPP
project.

XI. PPPS AND LONG-TERM LEASING

A. Long-Term Leasing of Facilities

There are several forms of long-term leasing.
First, a transit agency may lease an existing facil-
ity and receive an up-front payment and thereaf-
ter receive lease payments while transferring
risks associated with the facility to a concession-
aire. Several transit agencies responding to the

628 See, e.g., CENTER FOR URBAN TRANSPORTATION
RESEARCH, UNIVERSITY OF SOUTH FLORIDA,
TRANSPORTATION CONCURRENCY REQUIREMENTS AND
BEST PRACTICES: GUIDELINES FOR DEVELOPING AND
MAINTAINING AN EFFECTIVE TRANSPORTATION
CONCURRENCY MANAGEMENT SYSTEM 1 (2006), available
at http://www.cutr.usf.edu/pdf/TCBP%20Final %20
Report.pdf.

629 Capturing the Value of Transit, supra note 10, at
30.

630 Id

631 Id

632 Id. at 31.

633 Id. at 32.
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survey have entered into a long-term lease for the
operation and maintenance of an infrastructure
project.%3

A second form of long-term leasing is a lease-
purchase agreement in which a private partner
finances and builds infrastructure that the pri-
vate partner leases to the public authority.5®® The
public authority becomes the owner of the facility
at the end of the term or purchases the facility
before the end of the term for the amount of the
remaining lease payments.®3¢

A third form of long-term leasing is a sale-
leaseback agreement. A public authority first sells
a facility to a private entity. The private entity
then leases the same facility to the public author-
ity that continues to operate it.53” Sale-leaseback
agreements have been used to limit a public au-
thority’s liability.5®® Long-term leasing may be
beneficial to a public authority because it obtains
an up-front payment in connection with an exist-
ing facility while transferring the risks associated
with the facility to a concessionaire.®® Although a
concessionaire usually assumes the “financial,
operational, and other risks” of a project or facil-
ity, the concessionaire also has the “ability to im-
plement private-sector efficiencies and technol-
ogy.”®" A prime example of long-term leasing is a
concession agreement for the lease of an existing
facility for which an average term of the lease is
from 10 to 20 years but may be for as long as 99
years.®! Usually for a lump sum amount, a pri-
vate partner or concessionaire acquires the right
to manage a facility and collect revenues that the
facility will generate over the life of the con-

634 La Crosse Municipal Transit Utility Response;
Milford Transit District Response (see App. C, item 4);
N.J. Transit Response (regarding 32-year lease for the
Weehawken Ferry Terminal project); PVTA Response;
SEPTA Response (regarding 5-year lease for one project
and an anticipated 20-year lease for the second project);
and SARTA Response. At the time of the survey the
Connecticut DOT had not determined whether a lease
would be used in connection with the Stamford TOD
project.

635 O’Steen & Jenkins, supra note 6, at 277.

636 Id. at 277-78.

637 Id. at 278.

638 Id

639 FISHMAN, supra note 11, at 7.

640 Id

641 O’Steen & Jenkins, supra note 6, at 277 (citing
the $3.8-billion Indiana Toll Road PPP and the $1.8-
billion Chicago Skyway PPP as examples); FISHMAN,
supra note 11, at 7.
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tract.%2 Although exceptionally long leases are
needed “to recover capital outlays on an acceler-
ated schedule,”®*? a private partner will want to
consider the tax consequences of a long-term
lease, as discussed in Section IV.E. A transit
agency will want a lease structured so that the
lease does not result in a private, business use of
public property that the transit agency financed
with tax-exempt debt. A “[plrivate business use
can arise by ownership, actual or beneficial use of
property [under] a lease, a management or incen-
tive payment contract, or [under] certain other
arrangements.”®* Deals must be structured prop-
erly; otherwise “the existing tax-exempt status of
debt previously issued for a system, or issued to
finance any future capital needs of a system” may
be lost.54
Revenue Procedure 97-13 authorizes the use of
a “qualified management contract” (QMC) to
maintain the bonds’ existing tax-exempt status.®46
QMCs for operations and maintenance now may
have terms of 20 years or more.5*’
In general, the contract must provide for reasonable com-
pensation for services rendered with no “compensation
based, in whole or in part, on a share of net profits from
the operation of the facility.” In particular, longer-term
contracts may provide that the public partner will not pay
compensation for services to the private partner for any
year of the contract if such payment, or any portion of the
payment, would result in (1) less than eighty percent of
the private partner’s compensation for services for such
year of the contract being based on a periodic fixed fee, or
(2) any portion of the private partner’s compensation be-
ing based on net profit. Thus, up to twenty percent of the
private partner’s compensation can be variable. Costs
paid directly to third parties and costs that the private
partner passes through to the public partner for reim-
bursement are disregarded in the fixed-fee and variable-
fee ratio. Compliance with these rules allows project debt

642 I,

643 Tax and Financing Aspects of Highway Public-
Private Partnerships, supra note 166, at 2.

644 Rev. Proc. 97-13, available at http:/www.uncle
fed.com/Tax-Bulls/1997/Rp97-13.pdf; O’Steen &
Jenkins, supra note 6, at 294-95 (citing Rev. Proc. 97-
13,1997 — C.B. 632 § 2.01(3)).

64 (’Steen & Jenkins, supra note 6, at 294 (citing
Rev. Proc. 97-13, 1997-1 C.B. 632 § 2.01(1)). See Collins,
supra note 415, at 2 (stating that “[t]ax-exempt financ-
ing...places limits on private use of projects funded with
tax-exempt funds”).

646 (’Steen & Jenkins, supra note 6, at 294 (citing
Rev. Proc. 97-13, 1997-1 C.B. 632).

647 Id.
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to be considered a governmental obligation, and therefore

tax-exempt.54

It has been argued that long-term leasing of
public property may fail to provide adequate pro-
tection for the public interest.5* For example, a
lease with a long duration significantly reduces a
transit agency’s control and thus may have an
impact on the overall transit system.>°

B. Leasing of Rolling Stock and Other
Equipment

1. Benefits of Using Leasing

A lease/purchase agreement may be used for
the acquisition of rolling stock.®! When leasing
buses and other equipment, a transit agency may
receive a benefit ranging from 4 or 5 percent to 10
percent or more of the value of the leased asset,®?
avoid having to pay a higher price later, and bene-
fit from economy of scale by buying more equip-
ment at one time.%>3

Two funding options are the use of cross-border
leasing or the use of COPs (the latter discussed in
Section VIIIL.E).%5

Off-shore or cross-border leasing is a mechanism by
which the state purchases rolling stock, such as railcars,
then simultaneously sells them to a non-U.S. investor
who would be allowed to take investment tax credits or
tax depreciation write-offs on the value of the equipment.
The investor in turn leases them back to the state, and
the tax benefits are shared with the state through re-
duced leased costs. The foreign investor pays the state an
up-front consideration usually ranging from five to ten
percent of the cost or value of the vehicles. The balance of
the proceeds is deposited in a trust account to prepay or
decease the lease payments.5>®

648 Id. at 294-95 (citing Rev. Proc. 97-13, 1997-1 C.B
632 §§ 2.01(3), 2.01(6), 5.03(2); Treas. Reg. § 1.141-
3(b)(4){) (2001)).

649 FISHMAN, supra note 11, at 7.

650 MALLETT, supra note 25, at 25.

61 For guidance, see KEVIN M. SHEYS & ROBERT L.
GUNTER, REQUIREMENTS THAT IMPACT THE ACQUISITION
OF CAPITAL-INTENSIVE LONG-LEAD ITEMS, RIGHTS OF
WAY, AND LAND FOR TRANSIT 4 (Legal Research Digest,
Transportation Research Board, 1996) (discussing ma-
jor obstacles that arise most often in long-lead acquisi-
tions of buses, rail cars, and other rolling stock), avail-
able at http://onlinepubs.trb.org/onlinepubs/terp/terp_
Ird_06.pdf.

52 Collins, supra note 415, at 37.

3 Id. at 5.

64 Midwest Regional Rail Initiative Project Note-
book, supra note 201, at 9-14.

655 Id.

Cross-border leasing is said to be “ideal” for
railcars and may be used for buses.®*® New Jersey
Transit has used lease/purchase agreements in
connection with one of its PPP projects.55”

2. Effect of IRS Rulings and Congressional
Legislation on SILOs and LILOs

“Sale-in—lease-out” (SILO) and “lease-in-lease-
out” (LILO) transactions involve at least two par-
ties. The first party is the tax-exempt entity that
is the ultimate user of the equipment. The second
party is the U.S. taxpaying investor that leases
the equipment to the tax-exempt entity. The in-
vestor benefits because it is able to claim tax ex-
emptions for the lease payments in the case of
LILOs or the depreciation value in the case of
SILOs.%%® Although a tax-exempt entity receives
no tax benefits from LILO or SILO transactions
because it is not subject to federal income tax, it
still benefits.?®® A tax-exempt entity benefits by
using the leased equipment and generating an
income of 4 to 8 percent of the transaction’s value,
the fee the tax-exempt entity receives for partici-
pating in the transaction.’®® According to Chase
Bank, an investor, the tax-exempt entity also
benefits by obtaining capital from the initial sale
to the lessor in the case of a SILO.5¢! The investor
may pass along its tax benefits to the tax-exempt
entity in the form of lower rent payments. Accord-

656 Id.

657 N.J. Transit Response (e.g., ticket vending ma-
chines for its Weehawken Ferry Terminal project for
which the contractor is making the lease payments).

658 Maxim Shvedov, CRS Report for Congress, Tax
Implications of SILOs, GTEs, and Other Leasing
Transactions with Tax-Exempt Entities, at text accom-
panying footnotes 35 to 36 (2004), hereinafter referred
to as “Shvedov,” available at
http://congressionalresearch.com/RL32479/document.ph
p?study=Tax+Implications+of+SILOs+QTEs+and+Othe
r+Leasing+Transactions+with+Tex-Exempt+Entities.

659 Robert W. Wood & Steven E. Hollingworth, SILOs
and LILOs Demystified, TAX NOTES, at 197 (Oct. 11,
2010), hereinafter referred to as “Wood &
Hollingworth,” available at http:/www.woodllp.com/
Publications/Articles/pdf/SILOs_and_LILOs_
Demystified.pdf.

660 Robert W. Wood, What Wells Fargo Brings to the
SILO/LILO Debate, TAX NOTES, at 1390-1 (June 27,
2011), available at http://woodllp.com/Publications/
Articles/pdf/What_Wells_Fargo.pdf.

661 Andrew Landers, Transforming Equipment into
Cash through Sale/Leaseback (2013), available at
https://www.chase.com/commercial-bank/executive-
connect/finance-heavy-equipment.
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ing to the Equipment Leasing and Financing As-
sociation (ELFA), the equipment leased in SILO
or LILO transactions varies from commercial air-
craft and vessels to railcars.5®? In SILO transac-
tions, the subleases usually range from 12- to 20-
year terms.5%

The term “LILO” generally refers to a transac-
tion in which property is leased to a U.S. taxpay-
ing investor pursuant to a head lease for a period
that is less than the property’s useful life and
then “leased back” to a foreign or domestic tax-
exempt entity, the lessor in the head lease.%* As
for the sublease, the term is for a period less than
the term of the head lease; at the end of the sub-
lease, the tax-exempt entity may exercise an op-
tion to purchase the remainder of the investor’s
interest in the head lease; and if the option is not
exercised, the investor may “(1) compel the tax-
exempt entity to renew the sublease; (2) take pos-
session of the asset; or (3) enter into a replace-
ment sublease with a third party.”® The IRS has
stated that LILO transactions have been used to
finance leases of “subway cars and lines, locomo-
tive, municipal buildings, passenger railway sys-
tems, ferryboats, airplanes, power plants, and
sewage treatment plants.”%6¢

662 Deborah Brady & Paul Ingram, A Leveraged
Leasing Primer, Financial Watch (May 2006), available
at http://www.elfaonline.org/cvweb_elfa/Product_Down
loads/EO6MAYBRADY.PDF. ELFA members also fi-
nance the leasing of medical technology and equipment
and IT equipment and software. See Equipment Leas-
ing and Finance Association, Requests for Clarifying
Guidance under Section 7701(o) (Nov. 19, 2010), avail-
able at http://www.elfaonline.org/Advocacy/Fed/PDFs/
Issues/CESLetter111910.pdf#search="silo”.

663 Shvedov, supra note 658, at text accompanying
footnotes 35 to 36.

664 Michelle M. Henkel, “Strike Two” for the IRS on
LILOs: Revenue Ruling 2002-69, 16 J. TAX'N F. INST. 12,
n.2 (2003).

665 John Hancock Life Ins. Co. (U.S.A.) v. Comm’r,
141 T.C. 1, 5, and 6, Docket Nos. 6404-09, 7083-10,
7084-10 (Aug. 5, 2013).

666 TRS, Appeals Settlement Guideline All Industries
Losses Claimed and Income to be Reported from Lease
In/Lease Out Transactions, available at http:/www.irs.
gov/pub/irs-utl/lilo_asg_redacted.pdf. For example, in
BB&T Corp. v. United States, 523 F.3d 461, 465 (4th
Cir. N.C. 2008), BB&T Corp., a financial services com-
pany, entered into a LILO transaction with Sodra Cell
AB, a Swedish wood pulp manufacturer pursuant to
which BB&T leased pulp manufacturing equipment to
Sodra. The court in BB&T Corp. denied BB&T’s tax
benefits from its transaction as it failed to show any
business or regulatory realities. The court held that the

51

Similar to a LILO, a SILO is a transaction in
which the term of the head lease extends beyond
the useful life of the property or the head lease
amounts to a sale of the property to the investor.
At the end of the sublease, if the tax-exempt en-
tity does not purchase the asset, the investor
“may (1) compel the lessee to arrange for a service
contract for the asset for a predetermined term or
(2) take possession of the asset.”%"

In LILO and SILO transactions, a tax-exempt
entity is able to use the payment made by the in-
vestor under the head lease to pay its lease pay-
ments. Therefore, the tax-exempt entity is able to
use the leased property without incurring any ad-
ditional fees. The tax-exempt entity often uses the
remainder of the head lease payment to buy back
the property at the end of lease.5%

In Wells Fargo v. United States there are sev-
eral examples of SILO transactions.’®® In 2002,
Wells Fargo claimed taxed benefits from its in-
volvement in 26 SILO transactions. Seventeen of
the transactions were between Wells Fargo and

substance of the transaction was a financing arrange-
ment and not a genuine lease and sublease because of
the circular payments and BB&T's lack of control over
the equipment. BB&T never acquired a genuine lease-
hold interest and did not incur a genuine indebtedness.
In another LILO transaction, Consol. Edison Co. of N.Y.
v. United States, 703 F.3d 1367, 1369-70 (Fed. Cir.
2013), ConEd leased a gas-fired, combined cycle cogene-
ration plant to N.V. Electriciteitsbedrijf Zuid-Holland.
The Federal Circuit Court denied ConEd’s claims for
tax benefits in the LILO transaction with the Dutch
utility company. Because the Dutch company was rea-
sonably likely to exercise the purchase option, ConEd
did not have the genuine leasehold interest that is re-
quired for an entity legally to obtain rent deductions
under the tax code. The court also held that ConEd was
not entitled to interest deductions because it did not
incur a genuine indebtedness.

667 John Hancock Life Ins. Co. (U.S.A.), 141 T.C. at 6.
The tax court held that the LILO transactions were
financial arrangements and not genuine leases because
the transactions resembled loans; thus, John Hancock
was not entitled to rent deductions. As for the SILO
transactions in the case, the court held that John Han-
cock was not entitled to depreciation deductions be-
cause the transactions were financing arrangements.
Finally, the court held that John Hancock was not enti-
tled to deduct for interest payments because it only ac-
quired a future interest in the assets, not a current in-
terest.

668 Shvedov, supra note 658, at text accompanying
footnotes 32 to 33.

669 Wells Fargo v. United States, 91 Fed. Cl. 35, 36—
37 (Fed. Cl. 2010).
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domestic transit authorities, including the Cali-
fornia DOT and WMATA. Wells Fargo leased rail-
cars, locomotives, and buses to the transit au-
thorities using the SILO transactions, and it
leased telecommunications equipment to Bel-
gacom Mobile.®7

The court in Wells Fargo held that Wells Fargo
was not the owner of the equipment at issue in
the SILO transactions because Wells Fargo never
obtained any of the benefits or burdens of owner-
ship of the equipment and therefore was not enti-
tled to deductions for depreciation. Wells Fargo
was not entitled to deductions for interest paid
because it did not incur any genuine indebtedness
due to the circular nature of the payments. The
court also held that the transactions had no eco-
nomic substance because there was no economic
benefit aside from the tax deductions.

In 1999, in Revenue Ruling 99-14, the IRS
ruled that investors in LILO transactions were no
longer permitted to obtain tax deductions for lease
income and interest payments because LILOs
lacked economic substance due to a lack of pretax
economic benefit.’™! As a result of the 1999 ruling,
SILO transactions became preferred.” Revenue
Ruling 2002-69 modified and superseded the 1999
ruling on LILO transactions. In the 2002 ruling,
the IRS determined that an investor may not de-
duct rent and interest paid in connection with a
LILO transaction because not only did the trans-
action lack economic substance, but its substance
did not support its form.®”® The substance of the
transaction indicated a financing transaction, al-
though the transaction took the form of a leasing
transaction.®”* The IRS described the payment
and banking arrangements as “reciprocal and cir-
cular obligations that offset one another,” because
the lending banks, investor, and tax-exempt en-
tity face low risks of nonpayment during the first
sublease term.®” The IRS was guided by federal
court decisions. The IRS ruled that the substance
rather than the form of the transaction deter-
mines how the transaction would be treated for
tax purposes.®”® As the Supreme Court has held,

670 Id. at 37.

671 Wood & Hollingworth, supra note 659, at 200.
672 .

673 Rev. Rul. 2002-69, 2002-2 C.B. 760.

674 .

675 I

676 Id. See Gregory v. Helvering, 293 U.S. 465, 55 S.
Ct. 266, 79 L. Ed. 596 (1935) and Frank Lyon Co. v.
United States, 435 U.S. 561, 573, 98 S. Ct. 1291, 55 L.
Ed. 2d 550 (1978). In Gregory, the petitioner created a

when two separate transactions result in offset-
ting obligations, the court may modify the trans-
actions and join them in a single transaction.®”” In
applying those principles to LILO transactions,
the IRS stated that the interests conveyed under
the head lease and sublease are the same; they
are offsetting obligations.

Section 162(a)(3) of the Internal Revenue Code
permits a deduction for rentals and other pay-
ments required to be made as a condition to the
continued use or possession for purposes of the
trade or business of property; however, the inves-
tor is not entitled to a deduction for rent because
it does not have a leasehold interest in the prop-
erty.®”® The investor’s retained interest is substan-
tially the same as the interest it conveyed to a
tax-exempt entity; therefore, only a future inter-
est is conveyed to the tax-exempt entity.” The
investor may not deduct for interest on the loans
acquired to make the initial payment in the head
lease, because it never obtains possession of the
funds lent by the bank. The funds are lent to the
investor merely for the purpose of making the
head lease payment. Because the same funds, al-
though characterized as rent payments, are used
by a tax-exempt entity to repay the loan, the IRS

company to transfer shares of another company to her-
self through a newly created company that was imme-
diately dissolved after the transfer. The court held that
the reorganization of the shares was invalid because
the petitioner did it only to increase her tax deductions
and the reorganization had no business purpose. In
Frank Lyon Co., the Court held that the lease-in-lease-
out transaction between Frank Lyon Company and
Worthern Bank and Trust Company was a valid leasing
transaction with economic substance. The Court held
that Lyon’s capital was invested in the building and
Frank Lyon Co. was entitled to deduct for depreciation.
Additionally, the transaction was not created merely to
benefit from the tax laws but also was created to enable
Worthen to obtain a new building, a acquisition that it
could not make with an alternative mortgage because of
regulatory restrictions.

677 See Frank Lyon Co. v. United States, 435 U.S.
561, 573 (1978); Rev. Rul. 2002-69, 2002-2 C.B. 760.

678 Id. 26 U.S.C. § 162(a)(3) provides that

(a) [iln general [t]here shall be allowed as a deduction all the
ordinary and necessary expenses paid or incurred during the
taxable year in carrying on any trade or business, including...(3)
rentals or other payments required to be made as a condition to
the continued use or possession, for purposes of the trade or
business, of property to which the taxpayer has not taken or is
not taking title or in which he has no equity.

67 See Frank Lyon Co. v. United States, 435 U.S.
561, 573 (1978); Rev. Rul. 2002-69, 2002-2 C.B. 760.
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has ruled that such a transaction lacks economic
substance.%®

The IRS maintains a list of abusive transac-
tions and included LILOs and SILOs on the list in
2002 and 2005, respectively.®®! On August 6, 2008,
the Commissioner of the IRS released a statement
that the IRS would offer settlements to companies
using LILOs and SILOs in improper tax re-
turns.®? Since Revenue Ruling 2002-69, several
investors have appealed IRS decisions that denied
them tax benefits derived from SILO or LILO
transactions. It appears that investors did not
prevail on their appeals.®®® As a further attack on
the use of SILOs and LILOs, in the American Jobs
Creation Act of 2004, Congress amended the tax
code by adding § 470, which limits tax deductions
for property used by tax-exempt entities.®®* How-
ever, § 470 does not apply to certain leases that
meet four requirements set forth in § 470(d).5%

680 Id.

681 U.S. Internal Revenue Service, Recognized Abu-
sive and Listed Transactions (updated Sept. 3, 2013),
available at http://www.irs.gov/Businesses/Corporations
/Listed-Transactions---LB&I-Tier-I-Issues#17.

682 U.S. Internal Revenue Service, IRS Commis-
sioner’s Remarks Regarding LILO/SILO Settlement
Initiative (Aug. 6, 2008), available at
http://www.irs.gov/Businesses/IRS-
Commissioner%E2%80%99s-Remarks-Regarding-LILO-
SILO-Settlement-Initiative---August-6,-2008.

683 John Hancock Life Ins. Co. (U.S.A.), 141 T.C. at
34 (citing Altria Grp., Inc. v. United States, 658 F.2d
276 (2d Cir. 2011); BB & T Corp. v. United States, 523
F.3d 461 (4th Cir. 2008); Wells Fargo & Co. v. United
States, 641 F.3d 1319 (Fed. Cir. 2011); and Consol. Edi-
son Co. of N.Y., Inc. & Subs. v. United States, 703 F.3d
1367 (Fed. Cir. 2013)).

68 American Jobs Creation Act of 2004, Pub. L. No.
108-357, 118 Stat. 1418, § 848. See Sidley Austin Brown
& Wood LLP, The American Jobs Creation Act of 2004—
Leases to Tax-Exempt Entities (Nov. 2004), available at
http://www.sidley.com/files/News/1be3fdea-ca39-41al-
892e-7005a86d2270/Presentation/News
Attachment/58abc401-d248-46af-b415-
76e3320c4b74/Tax-AJC-TaxExempt.pdf.

68 26 U.S.C. § 470(d). First, for the duration of the
lease, a tax-exempt entity is not permitted to have more
than the allowable amount of funds, which is defined as
“an amount equal to 20 percent of the lessor’s adjusted
basis in the property at the time the lease is entered
into.” Id. § 470 (d)(1)(c)(i). Second, the investor must
make an investment of at least 20 percent of the prop-
erty at the time of the lease and maintain the invest-
ment throughout the lease, and the fair market value of
the property at the end of the lease must be at least 20
percent of its initial value. Id. § 470(d)(2). Third, the
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As a result of Revenue Ruling 2002-69 and the
amendment of the tax code in 2004, it is said that
public transportation agencies have suffered be-
cause investors are denied tax benefits associated
with the interest and rent payments derived from
the transactions. However, as explained by the
American Public Transportation Association
(APTA), the financial crisis that began in ap-
proximately 2007 provided an opportunity for in-
vestors to recover their profits. Many of the
agreements required the holder of the securities
to maintain a AAA credit rating, but many credit
ratings fell, and tax-exempt entities were required
to replace the holder of the securities within
60 days. During those 60 days, the investor could
declare the tax-exempt entity in default and ob-
tain “stipulated loss values.”58¢

At present, according to an article in Railway
Age, recent leases of rolling stock by banks to rail-
road companies are rarely for terms longer than
12 years; in fact, most are for terms of 7 to 10
years.®8” Many of the leases include an option to
buy the equipment at the end of the lease.

C. Contractual Issues and Leasing

Private entities participating in a venture
should have an agreement that describes their
legal relationship and sets forth their rights and
obligations.®® Depending on what is being leased,
the terms of a lease may deal with the condition of
the property being leased; the required condition
of the property at the end of the lease;*® restric-
tions on the use of the property while it is leased;
performance standards to be met during the term
of the agreement; operation and maintenance re-
quirements; liquidated damages in the event of a
breach or default; incentive payments that are

tax-exempt entity must not bear more than a minimal
risk of loss. Id. § 470(d)(3). Finally, in leases for prop-
erty with more than 7 years of class life that include
options to purchase at the end of the lease, the pur-
chase price must be at fair market value. Id. §
470(d)(4).

68 See American Public Transportation Association,
Transit Agencies Face Catch-22 in Fiscal Meltdown,
Passenger Transport (Nov. 3, 2008), available at
http://passengertransport.apta.com/aptapt/issues/2008-
11-03/1.html.

687 Anthony Kruglingski, 2012 Guide to Equipment
Leasing, RAILWAY AGE (June 19, 2012), available at
http://www.railwayage.com/index.php/finance-
leasing/2012-guide-to-equipment-leasing.html.

688 DELMON, supra note 189, at 151.

689 Public Transportation: Federal Project Approval
Process Remains a Barrier, supra note 170, at 34.
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payable when a lessee meets or exceeds stan-
dards; the ultimate disposition or transfer of the
leased property on the termination of the lease;
and a right or option to purchase the property ei-
ther during or at the end of the lease.5%

An important question for a private partner or
investor is whether the lease is a lease for federal
income tax purposes. Depending on the term of
the lease, as discussed in Section IV.E.2.b, a lease
in substance may be a sales contract. Whether the
lessee is a constructive owner “depends on
whether the benefits and burdens of ownership of
the subject property have been transferred.”®!

If the agreement conveys possession of the property to the

taxpayer for substantially all of the remaining economic

life of the property in exchange for a lump-sum payment
that approximates the price for which the property could
be purchased, the agreement should be treated for federal
income tax purposes as a transfer of beneficial ownership

of the property even though the agreement prohibits the

transfer of legal title to the taxpayer.®?

Whenever long-term leasing is to be used in
structuring a PPP, all parties may want to take
advantage of “sophisticated lawyering” to assess
the tax implications and other risks of an agree-
ment.5

XIl. PPPS AND TRANSIT-ORIENTED
DEVELOPMENT AND JOINT DEVELOPMENT

A. Defining Transit-Oriented Development
and Joint Development

The terms “TOD” and “joint development” gen-
erally refer to development that supports tran-
sit.5%* PPPs are being used for TOD and joint de-
velopment in proximity to a new or existing
transit facility. Thus, many transit agencies “are
partnering with the private sector in order to
promote real estate development in and around
transit facilities.”® It should be noted that, in
2011, the Transportation Research Board pub-

69 DELMON, supra note 189, at 116—23.

691 Tax and Financing Aspects of Highway Public-
Private Partnerships, supra note 166, at 27 (citing Rev.
Rul. 55-541, 1955-2 C.B. 19).

692 Id

693 Collins, supra note 415, at 58.

694 Forming Partnerships to Promote TOD and Joint
Development, supra note 198, at 1.

6% FTA Report to Congress on PPPs, supra note 5, at
2.

lished a study on legal issues involving TOD and
joint development that includes case studies.5%

APTA defines TOD as development “initiated
by a transit agency that has some level of FTA
investment in the land or infrastructure that is
physically and/or functionally related to the
TOD,” whereas “[jloint development can refer to a
broader set of public-private real estate develop-
ment partnerships.”®®” In contrast to TOD, for
which a transit station is usually a “given,”%* joint
development generally means real estate devel-
opment near transit, usually on publicly owned
land.5%

FTA defines joint development “to include
commercial and residential development; pedes-
trian and bicycle access to a public transportation
facility; construction, renovation, and improve-
ment of intercity bus and intercity rail stations
and terminals; and renovation and improvement
of historic transportation facilities.””®

A TOD or joint development may involve “de-
velopment of a larger project that incorporates
both transit facilities and private development” or
may serve another development purpose.””! Both
types of development may be used to improve a
transit facility, increase ridership, and generate
revenue.””? PPPs may be used to “monetize” excess
or under-performing government-owned prop-
erty.”

6% JOHN L. RENNE, KEITH BARTHOLOMEW & PATRICK
WONTOR, TRANSIT-ORIENTED AND JOINT DEVELOPMENT:
CASE STUDIES AND LEGAL ISSUES (Legal Research Digest
No. 36, Transportation Research Board, 2011).

697 Forming Partnerships to Promote TOD and Joint
Development, supra note 198.

698 Id. at 12.

69 Capturing the Value of Transit, supra note 10, at
26.

700 Jd. According to FTA a joint development must
meet certain criteria:

The public transportation improvement must (i) Enhance
economic development or incorporate private investment; (ii)(a)
Enhance the effectiveness of a public transportation project and
relate physically or functionally to that public transportation
project, or (b) establish new or enhanced coordination between
public transportation and other transportation; and (iii) provide
a fair share of revenue for public transportation that will be
used for public transportation.

Id. (quoting 72 Fed. Reg. 5788, 5790 (Feb. 7, 2007)).

701 Capturing the Value of Transit, supra note 10, at
26.

702 Collins, supra note 415, at 14; Forming Partner-
ships to Promote TOD and Joint Development, supra
note 198, at 5.

703 STAINBACK, supra note 130, at 21.
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APTA has published practice guides for transit
agencies partnering with businesses and commu-
nities to promote TOD and joint development.
Successful partnerships for TOD and joint devel-
opment need leadership, written agreements, pub-
lic involvement, effective communication, suffi-
cient staff resources, and effective implementa-
tion.” A development project may require a mul-
tidisciplinary team that includes specialists in
real estate, planning, engineering, finance, and
operations.”™

B. Federal Law Supporting TOD and Joint
Development

TOD and joint development are not “discrete
programs” of the DOT; however, FTA grantees
may use FTA financial assistance for TOD and
joint development activities.”” Federal legal sup-
port exists in a “mix” of congressional enactments,
executive orders, and FTA policies.”™ Federal
transit law in 49 U.S.C. § 5301, et seq., references
TOD. If a proposed TOD involves federal partici-
pation, land, or facilities, the FTA must be con-
sulted and has to approve the transfer of the asset
and any development agreement.”

The FTA’s Innovative Financing Initiative (IFI)
of May 9, 1995, provides “explicit support for joint
development using section 3 and section 9 fund-
ing,” as well as funding under other programs.’°
Under the IFI, the FTA “may provide § 5309 (for-
merly § 3) and § 5336 (formerly § 9) capital grants
for enhancements to transit stations, park-and-
ride lots, transfer points incorporating community
service and customer service facilities..., safety
elements, sidewalks skyways and access road-
ways, and other transit related improvements.”"!!
Although a local match of 20 percent is required
for all IFI grants, “assets previously acquired with

704 Forming Partnerships to Promote TOD and Joint
Development, supra note 198, at 1.

705 Id. at 2-3.

706 Id. at 3.

707 FTA, TOD in Statute and Regulation and Joint
Development, at 1, hereinafter referred to as “FTA-
TOD-Joint Development,” available at
http://www.fta.dot.gov/12347_6935.html.

708 Collins, supra note 415, at 15.

79 Forming Partnerships to Promote TOD and Joint
Development, supra note 198, at 6.

710 Collins, supra note 415, at 16.

711 Id
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FTA funds may be used for...joint development
purposes.”"12

FTA’s definition of a capital project in
§ 5302(a)(1)(G) makes certain joint development
activities eligible for funding under federal transit
law.”? SAFETEA-LU amended the definition of
capital project to permit “FTA to issue public
transportation grants ‘for the construction, reno-
vation, and improvement of intercity bus and
intercity rail stations and terminals.”* Section
1117 of SAFETEA-LU made TOD and capital pro-
jects eligible for federal funding and gave “priority
consideration to state and local preservation of
development plans, including transit-oriented de-
velopment plans.”"1?

When evaluating New Starts projects, FTA
considers existing land use, transit supportive
plans and policies, corridor policies that support
transit, the management of growth, zoning regu-
lations near transit stations, and tools to imple-
ment land-use policies.”’® Planning for develop-
ment during system planning or the Alternatives
Analysis/Draft Environmental Impact Statement
process may enhance an applicant’s land-use rat-
ing and its submission for funding for a New
Starts project.”!”

MAP-21 establishes a new discretionary pilot
program for grants for TOD planning in corridors
with new rail, bus rapid transit, or core capacity
projects and authorizes $10 million for FY 2013
and $10 million for FY 2014. The grants are to
“assist in financing comprehensive planning asso-
ciated with an eligible project.””*® An eligible pro-
ject includes a new fixed guideway capital project
or core capacity improvement project as defined in
49 U.S.C. § 5309 for capital investment grants
and New Starts.”® The pilot program emphasizes
the enhancement of “economic development, rid-
ership”; facilitation of “multimodal connectivity
and accessibility”; an increase in “access to transit
hubs for pedestrian and bicycle traffic”; enable-
ment of “mixed-use development”; identification of

72 Id. (quoting FTA Innovative Financing Handbook
(undated)).

713 FTA-TOD-Joint Development, supra note 707, at
1.

714 Id
5 Id,
716 Id

17 Forming Partnerships to Promote TOD and Joint
Development, supra note 198, at 1, 4.

718 FTA Summary of MAP-21, supra note 15, at 4 n.2.
9 I
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related “infrastructure needs”; and inclusion of
“private sector participation.”"°

When a transit agency is considering TOD or
joint development, it is important to be familiar
with FTA’s Grant Management Guidelines;™!
FTA’s Joint Development Guidelines, including a
2013 proposed circular on FTA Guidance on Joint
Development;?2 and NEPA and state environ-
mental requirements, as well as applicable state
and federal procurement rules.”” A 2004 Transit
Cooperative Research Program report discusses
public involvement and the “visioning process”
that facilitates the realization of TOD and joint
development projects, and also includes case stud-
ies.” Finally, the Center for Transit-Oriented
Development, a national nonprofit organization
created by SAFETEA-LU, is dedicated to provid-
ing information on best practices and other sup-
port for market-based TOD."

C. TOD and Joint Development Agreements

Written agreements for TOD and joint devel-
opment should set forth the partners’ “aims and
purposes” and their obligations, expectations,
means of communication, and timeframe, and
even include a schedule for follow-up meetings.”¢
As discussed in Section IV, a transit agency will
want to evaluate the “legal framework” that ap-
plies to the agency, as well as the risks and oppor-
tunities inherent in TOD and joint develop-

720 Estell & Washington, supra note 14, at 9.

721 FTA, Grant Management Guidelines, available at
http://www.fta.dot.gov/legislation_law/12349_4114.
html.

722 FTA 2013 (Proposed) Circular, Guidance on Joint
Development, available at http:/www.fta.dot.gov/
documents/2013-03-07_Proposed_dJoint_Development_
Circular_(FINAL)_(2).pdf.

723 Forming Partnerships to Promote TOD and Joint
Development, supra note 198, at 6.

724 Forming Partnerships to Promote TOD and Joint
Development, supra note 198, at 4, 9-12, 14-15.

725 FTA-TOD-Joint Development, supra note 707, at
1. CTOD is to

develop standards and definitions for transit-oriented devel-
opment adjacent to public transportation facilities; system plan-
ning guidance, performance criteria, and modeling techniques
for metropolitan planning agencies and public transportation
agencies to maximize ridership through land use planning and
adjacent development; and research support and technical assis-
tance to public transportation agencies, metropolitan planning
agencies, and other persons regarding transit-oriented develop-
ment.

Id.
26 Id. at 3.

ment.”?” A final agreement for a TOD or joint de-
velopment may be preceded by a preliminary
agreement, such as an exclusive dealings agree-
ment, a nonbinding letter of intent, or a memo-
randum of understanding (MOU).”?® Preliminary
agreements may be used to clarify the parties’
objectives and, of course, to affirm their intention
to negotiate and conclude a final agreement.™

A Master Development Agreement (MDA) may
be used to provide a team with access to multiple
sites along a transit corridor (to avoid issuing
multiple RFPs to find developers), to promote
“larger scale” projects, and to be more responsive
to market conditions.”®

A joint development agreement may provide for
cost-sharing or revenue sharing.

Cost-sharing agreements usually involve cooperation to
pay for infrastructure that helps to integrate transit with
surrounding development. Revenue-sharing agreements
distribute the revenues that result from development
among joint development partners. Examples of revenue-
sharing agreements include ground lease revenues, air
rights payments, or in some cases direct participation in
rents or other revenues from development.’!

Some transit agencies have issued guidelines
that are applicable to TOD and joint development.
In 1994, New Jersey Transit issued TOD guide-
lines entitled Planning for Transit Friendly Land
Use: A Handbook for New Jersey Communities.”™?
In 2005, BART adopted a “policy document” for its
TOD program, one feature of which is an access
policy that “guides planning for replacement park-
ing and other access strategies.”” WMATA, an
agency particularly experienced in joint develop-
ment, has adopted a new set of comprehensive
guidelines for its joint development program.’!
WMATA revised its policies in 2008 so that its

727 Id

728 The terms of a Letter of Intent or MOU could pro-
vide, however, that the terms are binding.

72 Forming Partnerships to Promote TOD and Joint
Development, supra note 198, at 6.

730 Capturing the Value of Transit, supra note 10, at
28.

1 [d. at 26.

782 Available at https:/www.som.com/project/new-
jersey-transit-planning-transit-friendly-land-use-
handbook-new-jersey-communities.

733 Forming Partnerships to Promote TOD and Joint
Development, supra note 198, at 15.

4 Id. at 6 (see id. at 64 for a summary of the
WMATA’s goals).
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program would be more responsive to “develop-
ment opportunities and market conditions.”?3

D. The Use of TIF and Special Assessment
Districts for TOD

TIF is one source of public funding because
TOD and joint development projects often result
in added tax revenue generated by a develop-
ment.””® Some states (e.g., Maine, Maryland,
Pennsylvania, and Texas) have specific provisions
authorizing the use of TIF for TOD.”?” However,
some form of interim financing may be needed
because of the “timing gap” between construction
of a transit facility and an increase thereafter in
developed properties and an increase generally in
property values and tax revenue.”®

Examples of TIF and special assessments being
used to fund TODs include the Denver Southeast
Corridor T-Rex project, costing $879 million with
TOD estimated at $4.25 billion, of which $1 billion
was estimated at the Broadway Station alone;
the Fruitvale Village project in Oakland, the
funding for which consists of $4.0 million in TIF;
and the Mockingbird Station in Dallas with TIF
supporting 5 percent of the expansion cost.”® TIF
for TOD was or is being used also for the Elm-
hurst Station in Chicago and the Grossmont Trol-
ley Station in La Mesa (San Diego).™!

E. TOD and Affordable Housing

On January 9, 2013, FTA gave notice of
proposed policy guidance to sponsors of New
Starts and Small Starts projects.”? The proposed

735 Capturing the Value of Transit, supra note 10, at
27.

3¢ Forming Partnerships to Promote TOD and Joint
Development, supra note 198, at 13. See U.S. Environ-
mental Protection Agency, Infrastructure Financing
Options for Transit-Oriented Development (Jan. 2013),
(noting their use for corridors and stations in Stamford,
Connecticut, Atlanta, and Dallas), available at
http://www.epa.gov/smartgrowth/pdf/2013-0122-TOD-
infrastructure-financing-report.pdf.

787 Jim Erkel, Minnesota Center for Environmental
Advocacy, Tax Increment Financing for Transit-
Oriented Development, at 9, hereinafter referred to as
“Erkel,” available at http://www.tctod.org/pdf/
TIFforTOD.pdf.

788 Alternative Transit Funding Sources and Fi-
nance, supra note 278, at 12.

739 Erkel, supra note 737.
740 See App. A.
71 Erkel, supra note 737, at 8.

72 Proposed New Starts and Small Starts Policy
Guidance, supra note 19, at 2038.
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guidance describes the “particular measures” that
FTA intends to apply when evaluating projects
seeking New Starts and Small Starts funding.™3
The proposed guidance accompanies the final rule
published on the same date on the evaluation
criteria and rating process established by MAP-21
for New and Small Starts.™*

Among FTA’s criteria for evaluating and rating
a proposed project are the effects of a project on
economic development and land use.™ FTA will
evaluate plans consistent with existing practice
but will examine them also on the basis of their
preservation of or increase in the supply of
affordable housing units in a transit corridor.”8
Among the means for maintaining or increasing
affordable housing are low-income housing tax
credits (LIHTC), as well as TIF and other value-
capture strategies.

Section XILF discusses three federal tax credits
that may be important to a PPP for a transit pro-
ject and a private partner selected for its proposal
that also preserves or increases affordable hous-
ing units. A 2009 report by the GAO on affordable
housing in TOD and joint development states that
federal tax credits are being used to encourage
development of affordable housing units near
transit facilities.”” The states administer Federal
LIHTCs and provide them to developers pursuant
to state Qualified Allocation Plans (QAP).™*8 Al-
though “[t]here is no statutory requirement that a
state incorporate proximity to transit into its
QAP,”™ some states award “incentive points” to a
developer if a development project is within a cer-
tain distance of public transit or is within or part
of a TOD or joint development.” The points are

743 Id

744 FTA, Major Capital Investment Projects (final
rule setting “a new regulatory framework for FTA’s
evaluation and rating of major transit capital invest-
ments seeking funding under the discretionary ‘New
Starts’ and ‘Small Starts’ programs”), supra note 19, 78
Fed. Reg. 1992 (Jan. 9, 2013), available at
http://www.gpo.gov/fdsys/pkg/FR-2013-01-09/pdf/2012-
31540.pdf.

75 Id. at 1992-93.

746 See, e.g., id. at 2025.

747 GAO, Affordable Housing In Transit-Oriented De-
velopment, Key Practices Could Enhance Recent Col-
laboration Efforts Between DOT-FTA and HUD, at 22
(Sept. 2009), available at http://www.gao.gov/new.
items/d09871.pdf.

748 Id.
749 Id.
750 Id.
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an incentive for developers to propose projects
that will earn additional points because of a pro-
ject’s “proximity to transit.””!

In some instances, Department of Housing and
Urban Development (HUD) programs, including
project-based Section 8 funding and the Housing
Choice Voucher Program, have been used to sup-
port affordable housing in TODs.”? Although in
2005 FTA and HUD began to collaborate on the
promotion of affordable housing in TODs, the
GAO states that their “recommendations and
strategies” have had “little impact” on the supply
of affordable housing in TODs."?

F. Low Income and Other Tax Credits for
TOD

One source declares that PPPs are a “premier
example” of the use of LIHTCs.”™ In any case,
three federal tax credits may be available to pri-
vate partners in transit PPPs to preserve or in-
crease the supply of affordable housing near tran-
sit facilities, the first being the LIHTC.

1. Low-Income Housing Tax Credit

The LIHTC, established by the Tax Reform Act
of 1986, “facilitate[s] the creation of affordable
housing for eligible Americans by providing tax
credits to private sector developers of qualified
projects.”™ The LIHTC program is authorized by
Internal Revenue Code Section 42 and sponsored
by the Treasury Department.

2. Rehabilitation Tax Credit

The Rehabilitation Tax Credit (RTC) provides
incentives for the rehabilitation and reconstruc-
tion of certified historic structures.”®

This incentive offers a credit against total fed-
eral taxes owed, which is taken for the year in
which the renovated building is put into service.

®11d. at 23.
2 Id. at 25.
3 Id. at 34, 38.

754 Enterprise Community Partners, Inc., Issue
Background: Low-Income Housing Tax Credit (July 20,
2012), available at http://www.enterprisecommunity.
com/low-income-housing-tax-credits-policy.

755 Kenneth Weissenberg & Aninda Dhar, The Met-
ropolitan Corporate Counsel, Real Estate Investments
Made Sweeter by Tax Credits (Apr. 5, 2010), hereinaf-
ter referred to as “Real Estate Investments Tax Cred-
its,” available at http://www.metrocorpcounsel.com/
articles/12388/real-estate-investments-made-sweeter-
tax-credits.

756 Id.

The qualified rehabilitation credit is equal to 20
percent of renovation or construction costs, with
pre-1936 buildings in nonresidential income-
producing use qualifying for a 10 percent credit.
The credit is well suited to complement brown-
field developments, and property tax abatements
and low interest loans are the most commonly
used companion incentives.”™’

Qualifying lessees under the Internal Revenue
Code may be able to claim the RTC as well.”8

3. New Markets Tax Credit

A third tax credit of interest is the New Mar-
kets Tax Credit (NMTC). The primary users of the
NMTC are groups referred to as “Community De-
velopment Entities” (CDEs) that must be certified
by the Treasury Department’s Community Devel-
opment Financial Institutions Fund.”™ CDEs may
be nonprofit or for-profit companies that “serve as
intermediaries between the Treasury Depart-
ment, investors and businesses in the targeted
communities.””® Under the program, an investor
may claim a tax credit that is taken over a 7-year
period and that is worth 39 percent of an inves-
tor’s investment in a CDE.” However, taxes on
capital gains or profits may reduce the value of
the tax credit to 26 percent.”s?

There is a “leverage” feature to the NMTC that
permits CDEs to raise capital for investment in
distressed areas without federal tax liability.”® In

77 Council of Development Finance Agencies, Fed-
eral Historic Preservation Tax Incentive Program,
available at http://www.cdfa.net/cdfa/cdfaweb.nsf/ordre
direct.html?open&id=historicpresfactsheet.html. A re-
habilitation project must satisfy all 10 standards set
forth in the Secretary of the Interior’s guidance for re-
habilitation projects.

758 Real Estate Investments Tax Credits, supra note
755. See also IRS, Rehabilitation Tax Credit—Real Es-
tate Tax Tips, available at http:/www.irs.gov/
Businesses/Small-Businesses-&-Self-Employed/
Rehabilitation-Tax-Credit-Real-Estate-Tax-Tips.

759 Real Estate Investments Tax Credits, supra note
755. See U.S. Department of the Treasury, Community
Development Financial Institutions Fund, New Mar-
kets Tax Credit Program, at 9, hereinafter referred to
as “New Markets Tax Credit Program,” available at
http://www.cdfifund.gov/what_we_do/programs_id.asp?
programid=>5.

760 Real Estate Investments Tax Credits, supra note
755.

761 Id

762 New Markets Tax Credit Program, supra note
759, at 9.

763 Id. at 10.
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fact, in 2012, 94 percent of qualified equity in-
vestments took advantage of the leverage fea-
ture.”

G. Transit Agency Experience with TOD and
Joint Development

Transit agencies, including BART, WMATA,
and MARTA, have promoted TOD and joint devel-
opment to increase ridership and generate reve-
nues. Nevertheless, according to one report, some
“high-profile” projects for transit agencies have
had “mixed results” because of the complexity in
developing them."®

As described in Appendix A, pending or com-
pleted transit projects having TOD as a compo-
nent include the Grossmont Trolley Station,
Fruitvale Village, Transbay Transit Center, and
West Dublin Station in California; the Stamford
TOD in Connecticut; the Miami Intermodal Cen-
ter; the MBTA Orange Line Station and Holyoke
Multimodal Center in Massachusetts; the TriMet
MAX Red Line and Patten Park projects in Ore-
gon; and the City of La Crosse Municipal Transit
Utility project in Wisconsin.

Finally, PPPs are not just for large urban area
projects. Small transit systems in the New Eng-
land states, most having PPP legislation, use
PPPs for TOD for transit stations, construction of
new parking facilities, rehabilitation, construction
of intermodal hubs, and expansion of service.”®

XIIl. SAFETEA-LU’S PILOT PROGRAM FOR
PPPS

A. Introduction

In 2005, SAFETEA-LU authorized FTA to se-
lect up to three pilot or demonstration projects
under FTA’s New Starts program.”” The pilot
program “invited project sponsors to experiment
with alternative system procurement in order to
identify more effective ways of bundling new
transit capacity.””®® Although the pilot projects
would be evaluated according to the criteria for
the Starts program, the evaluation would be “ad-
justed” for the projects’ “demonstration value.”’®®

764 Id .

765 Capturing the Value of Transit, supra note 10, at
27.

766 Implementation of PPPs for Transit, supra note
24, at 1.

67 H.R. REP. NO. 110-24, Hearings on PPPs, supra
note 9, at XI.

68 Id. at 4.
769 Id. at XI.
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FTA selected three projects: the Oakland Air-
port Connector (OAC), Denver Eagle P3 East and
Gold Light Rail Lines (Eagle P3 Project), and the
Houston North and Southeast Corridor High Ca-
pacity Transit Extension Projects (Houston Pro-
jects). The pilot program sought “to encourage
more private risk-taking and investment in fixed
guideway transit projects than is found in typical
design-build and DBOM procurements.””™ To ex-
pedite the projects, FTA offered the sponsors some
relief from its usual requirements: it provided
“Letters of No Prejudice earlier than traditionally
allowed in the New Starts process to Houston
Metro” and granted “a waiver from federal per-
formance bonding requirements” to BART’s OAC,
something that FTA is said not to have done pre-
viously for any nonpilot project.”*

B. Oakland Airport Connector ($493.10
Million)

The OAC project, costing approximately $493
million, relies on technology known as an Auto-
mated Guideway Transit (AGT) that permits ve-
hicles to operate within their own guideways
without a vehicle operator.””? A DB contract was
selected for the project, but an OM contract was
chosen for the AGT technology. BART’s solicita-
tion of proposals for private financing of the OAC
was based in part on the use of fare box reve-
nues.”” However, the resulting project was a “col-
laborative partnership” of BART, the FTA, Ala-
meda County Transportation Improvement
Authority (ACTIA), Alameda County Congestion
Management Agency, Metropolitan Transporta-
tion Commission (MTC), Caltrans, California
Transportation Commission, City of Oakland, and
the Port of Oakland (Table 1).77* The OAC is ex-
pected to be in service in 2014.

770 FTA Public-Private 3P Program, supra note 56.

71 Public Transportation: Federal Project Approval
Process Remains a Barrier, supra note 170, at 25-26.
GAO has described the projects and obtained copies of
the development and concession agreements and other
documentation related to the financial structure of the
projects. Id. at 3.

72 BART, Oakland Airport Connector, hereinafter
referred to as “BART-Oakland Airport Connector,”
available at http://bart.gov/about/projects/oac/index.
aspx#anchor9.

713 FTA Public-Private 3P Program, supra note 56, at
2.

74 BART-Oakland Airport Connector, supra note
772.
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Table 1.7 Sources of Funding for the Oakland
Airport Connector.

Federal

Federal Transit $25.0 million

Administration—Small Starts

Total Federal $25.0 million

State

STIP $20.7 million

CMIA/RTIP Funding $10.0 million
Exchange

SHOPP/RTIP Funding $10.0 million
Exchange

MTC/State-Local
Partnership Program (SLPP)
Prop 1B

$20.0 million

PTMISEA (Prop 1B) $12.8 million

PTMISEA (Prop 1B FY $5.4 million

2008/2009)
Total State $78.9 million
Local
Regional Measure 2 (2004 $115.2 million
Bridge Toll)
Port of Oakland $29.3 million
ACTIA Measure B $89.1 million
Regional Measure 1 (1988 $31.0 million
Bridge Toll)
BART SFO Reserve $10.0 million
Account
Total Local $274.5
million
Subtotal agency/ $378.4 million
public grant funding
Debt draws $105.7 million
Total Sources of Funds $493.10
million

C. Denver Eagle P3 East and Gold Light Rail
Lines ($2.056.1 Billion)

In 2007, FTA selected the Eagle P3 project as a
Penta-P project. The Eagle P3 venture is part of
the Denver RTD’s $7 billion, 12-year program to
expand commuter and light rail and bus rapid
transit service. In September 2009, the RTD re-
leased an RFP that sought a private partner to
design, build, finance, operate, and maintain the
East Rail and Gold Rail Lines.””® In June 2010,

775 Id

776 Chrissy Mancini Nichols, Metropolitan Planning

Council, PPP Profiles: EagleP3 (Apr. 2011), available at
http://www.metroplanning.org/news-events/article/
6139.

the RTD selected Denver Transit Partners (DTP)
for a DBFOM contract at a cost of $1.64 billion for
the East Rail Line that includes a 34-year conces-
sion.

RTD will set and retain all assets and revenues
generated from transit fares, advertising, and
parking. The concession period will last 34 years,
with a 5-year design/build period and 29 years of
operation and maintenance. In return, RTD will
make availability payments monthly to DTP
based on availability and performance of the Ea-
gle P3. In total, RTD will pay DTP $5.5 billion in
service payments over 29 years in exchange for
operating and maintaining the rail lines.””

In August 2011, the Eagle P3 project received
an FFGA from the FTA in the amount of
$1,030.45 million.””® Because RTD is managing
the two lines as a single project, there is one
FFGA for the Eagle P3.

7 Id.

78 RTD, Facts and Figures, FasTracks East Light
Rail Line, available at http://www.rtd-denver.com/FF-
EastLRT.shtml.
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Table 2.7 Sources of Funding for the
Denver Eagle P3 Project (as of August 2011).

Federal

Section 5209 New $1,030.45 million
Starts

FHWA Flexible Funds $62.10 million
(CMAQ)

Local

Bond Proceeds $48.24 million

Sales & Use Tax $374.25 million

Concessionaire $487.81 million
Financing—Private Equity
and Debt

Contributions from the $40.30 million
City of Aurora, City &
County of Denver,
Adams County,
Jefferson County, City of
Arvada, City of

Wheat Ridge

TOTAL

$2,056.1 million

The expected cost of the Eagle P3, expected to
be completed in 2016, is $300 million below RTD’s
estimate that was obtained prior to the PPP.7°

D. Houston North and Southeast Corridor
High Capacity Transit Extension Projects

FTA also selected the Houston projects, both
New Start projects, for the pilot program.™ A
“Facility Provider,” composed of a team of engi-
neering, construction, construction management,
and vehicle manufacturing firms, was to complete
the design and expedite the construction of the
Houston projects. The Facility Provider also
would be responsible for operating and maintain-
ing the lines.

As indicated in FTA’s 2012 annual report on
funding recommendations for FY 2013, the pro-
jected cost for the North Corridor is $756,008,000
and for the Southeast Corridor is $822,919,000.782
Federal funds in the amount of $100 million for
each project are recommended for FY 2013 for the
Houston projects.

7 PPP Profiles: Eagle P3, supra note 776.
780 Id.
781 STEINMANN, supra note 27 (unnumbered).

782 F'TA, ANNUAL REPORT ON FUNDING
RECOMMENDATIONS FOR FISCAL YEAR 2013 (2012), avail-
able at http://www.fta.dot.gov/documents/FY13_Annual
_Report_main_text_1_30_12.pdf.
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XIV. LITERATURE REVIEW ON PPPS FOR
TRANSIT PROJECTS

Three reports on PPPs are significant, includ-
ing a book by Akintola Akintoye and Matthias
Beck on Policy, Finance & Management for Pub-
lic-Private Partnerships, published in 2009.7% One
chapter addresses PPP financing in the United
States, including 63-20 public benefit corpora-
tions, TIFIA, bonds, and other methods, while an-
other chapter illustrates “financial modeling” of
PPP projects.

A second resource is Public-Private Policy
Partnerships, edited by Pauline Vaillancourt
Rosenau and published in 2000, which includes a
chapter on policy-level partnerships and project-
based partnerships for transportation and dis-
cusses the structuring of private-public infra-
structure partnerships.”*

A report by Mary A. Collins entitled Innovative
Financing Techniques for Transit Agencies dis-
cusses COPs, the structure of a joint development
transaction, cross-border leasing, fare box revenue
bonds, and SIBs, as well as “U.S. leasehold inter-
est transactions.”™®

Other publications of interest include one by
the U.S. Environmental Protection Agency (EPA),
Infrastructure Financing Options for Transit-
Oriented Development, published in January
2013, which also explains the financial aspects of
PPPs for transit projects and TOD, including di-
rect fees, debt, credit assistance, equity, value
capture, grants, and other funding, as well as
some “emerging tools” for funding PPPs for tran-
sit. The EPA report includes case studies on the
use of special assessment districts (Gallaudet
University Metrorail Station and Stamford, Con-
necticut); federal loans, grants, and credit en-
hancements (Denver Union Station); joint devel-
opment (West Dublin BART Station); corridor
TIFs (Atlanta Beltline); multistation TIFs (Dallas
TOD/TIF District); and others."¢

Another report is one published in 2010 by the
National Conference of State Legislatures, Public-
Private Partnerships for Transportation, A Toolkit

783 Akintoye & Beck, supra note 2.
784 Rosenau, supra note 7.
785 Collins, supra note 415.

78 U.S. Environmental Protection Agency, Infra-
structure Financing Options for Transit-Oriented De-
velopment (Jan. 2013), available at
http://www.epa.gov/smartgrowth/pdf/2013-0122-TOD-
infrastructure-financing-report.pdf.
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for Legislators.”™ The report discusses the poten-
tial benefits of, as well as concerns regarding, the
use of PPPs and the respective federal and state
roles in PPP projects. The appendices include one
on state PPP-enabling statutes for transportation
projects and another on state DB-enabling stat-
utes for transportation projects, both as of October
2010.

Case studies on highway PPPs are included in
a 2010 report by Qingbin Cui and Jay K. Lindly
entitled Evaluation of Public Private Partnership
Proposals. The publication discusses the evalua-
tion process for PPPs, legal issues presented by
PPPs, and laws affecting the financing of PPPs.®

Although all projects listed on the Web site are
not necessarily PPP projects, current information
on planned light rail systems and projects under
construction is provided on line by The Transport
Politic.™®

In regard to books and reports on international
projects, the World Bank’s Public Private Infra-
structure Advisory Facility published a report in
2010, Private Sector Participation in Light Rail-
Light Metro Transit Initiatives.™

XV. CONCLUSION

PPPs are not partnerships in the customary le-
gal or tax sense but are contractual relationships
between public agencies and private partners.
Transit agencies are using PPPs to engage in al-
ternative ways to deliver an infrastructure project
and in innovative financing for their capital pro-
jects. It is too soon to know whether MAP-21 will
increase the use of PPPs for transit. However, be-
cause of MAP-21, FTA is to take steps to stream-
line its approval process for FTA grants, stream-
line its environmental review and approval
process, and reduce legal impediments confronted
by PPPs for transit.

787 National Conference of State Legislatures, Public-
Private Partnerships for Transportation, A Toolkit for
Legislators (Oct. 2010), available at http:/www.ncsl.org
/documents/transportation/ppptoolkit.pdf.

788 Qingbin Cui & Jay K. Lindly, University Trans-
portation Center for Alabama, Evaluation of Public Pri-
vate Partnership Proposals (June 2010).

78 The Transport Politic, Planned Light Rail Sys-
tems, available at http://www.thetransportpolitic.com/
under-consideration/planned-light-rail-systems/.

70 The World Bank, Public Private Infrastructure
Advisory Facility, Private Sector Participation in Light
Rail-Light Metro Transit Initiatives (2010), available at
http://www.ppiaf.org/sites/ppiaf.org/files/publication/PS
P-LightRail-CMandri-Perrott.pdf.

Although this digest discusses myriad forms of
alternative contracting and innovating financing,
the DB, DBOM, and DBFOM approaches are the
ones used most frequently by transit agencies for
PPPs. However, transit agencies responding to
the survey also selected the CMGC approach, A+B
contracting, and other variations of DB contracts
that include either management or maintenance
responsibility.

The evaluation of a PPP and the selection of a
private partner are critical to the success of a
PPP. Important to the process for establishing
and using a PPP are a transit agency’s control of
the predevelopment process, exercise of due dili-
gence, performance of VfM or similar analysis,
and use of RFIs, RFQs, and RFPs to find the most
responsive and qualified developer candidates.

A PPP is a vehicle for transit agencies to trans-
fer risks to the private sector; however, it appears
that transit agencies tend to retain responsibility
for certain matters, such as for permitting and
environmental compliance. Although the digest
discusses PPPs and potential land-use, environ-
mental, taxation, bonding, and insurance issues,
transit agencies’ responses to the survey, as well
as other research conducted for the digest, did not
disclose any specific problems that transit agen-
cies are encountering with PPPs. In several in-
stances a private partner had assumed responsi-
bility for the insurance. As for bonds, although
FTA has some flexibility to approve of a grantee’s
policy regarding performance and payment bonds,
state law, nevertheless, may require that per-
formance and payment bonds be issued for the full
value of the contract.

Funding a PPP for a transit project is made
more difficult because transit operations usually
are revenue-negative. Consequently, the digest
discusses a wide range of credit programs and in-
struments that are available to and have been
used by transit agencies for PPPs. The sources of
credit include bonds (private activity bonds, reve-
nue bonds, COPs); notes (GANs); and the use of
63-20 nonprofit corporations for the issuance of
bonds.

Credit facilities exist at the federal and state
level and have been shown to be important to the
viability of a PPP for transit, including larger
scale PPPs. Particularly significant in light of
amendments by MAP-21 is the Federal TIFIA
credit facility that may be used to fund a transit
capital project. Likewise, SIBs also are important
and provide credit and credit enhancements to
transit agencies to support infrastructure pro-
jects.
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TOD and joint development are supported by
federal law and policy and are important to PPPs
for transit agencies. FTA is encouraging transit
agencies and developers for development projects
to preserve or increase the supply of affordable
housing in areas close to transit. Federal tax cred-
its that are available to private partners in PPPs
may facilitate the federal policy of affordable
housing near mass transit. Transit agencies are
making successful use of TIF for PPPs, including
for TOD and joint development, as well as of other
sources of revenue from special assessment dis-
tricts and development impact fees.

An important feature of some PPPs is long-
term leasing through which, for example, a tran-
sit agency may transfer risk to the private sector.
A private partner may benefit from the federal
income tax laws depending on the term and other
provisions of a long-term lease.

The 30 PPPs analyzed in Appendix A, including
FTA’s three demonstration projects, demonstrate
the viability of PPPs for transit projects in the
United States. Similarly, Appendix B explains the
structure, funding, and success of the Canada
Line in Vancouver. Appendix C includes copies of
contracts and other documents provided by tran-
sit agencies in response to the survey for the di-
gest.
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APPENDIX A—ANALYSIS OF THE STRUCTURE AND FUNDING OF PENDING AND COMPLETED

TRANSIT PPPS

1. California

A. Grossmont Trolley Station ($100 million)

The Grossmont Trolley Station is a $100 million PPP in which the City of La Mesa, the Metropolitan

Transit System, SANDAG, and Fairfield Residential Development are participating to create a “pedestrian-

friendly regional transit center” with residential and commercial properties.” Construction began in De-

cember 2012.7°2 Funding for the project includes a $2 million SANDAG Smart Growth grant and $2.7 million

from the SANDAG Capital Improvement Project. Several other TODs have been completed in La Mesa, a

city with a population of less than 60,000.
B. Fruitvale Village ($66.5 million)

793

An example of TIF for TOD is the PPP for Fruitvale Village in Oakland, California, for which $4.0 million
of the funding is being provided by TIF. The PPP was funded as shown in Table 3.7

Table 3. Sources of Funding for the Fruitvale Village PPP.7

(A) Equity/Grants (Buildings/Plazas)

$26.0 million

FTA

$5.7 million

City of Oakland pre-paid leases

$7.4 million

City of Oakland Pass-Through-Grants

$5.3 million

Tax Increment Financing

$4.0 million

Foundations $2.3 million
Unity Council/FDV Equity $1.3 million
(B) Debt (Buildings/Plazas) $28.0 million
501(c)(3) Bonds $19.8 million

City of Oakland, HUD 108/EDI

$3.3 million

Citibank

$1.4 million

City of Oakland Home

$0.7 million

Unity Council loan

$1.8 million

™ Elevator/Bridge Structure under Construction

at the Grossmont

http://www.cityoflamesa.com/DocumentCenter/Home/View/2361.

72 Suzanne Strassburger, La Mesa Cultivates Smart Growth, Affordable Housing, Pedestrians and Trolleys Blend,
SAN DIEGO SOURCE (Feb. 15, 2013), available at http:/www.sddt.com/reports/article.cfm?RID=472&SourceCode=

20070215crf.
93 I
794 Erkel, supra note 737, at 6.
95 I .

Trolley Station,
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(C) Equity/Debt (BART Parking $12.5 million
Structure)
FTA $7.6 million grant
Alameda County (ACTIA) $4.1 million
Unity Council loan to BART $0.8 million
TOTAL $66.5 million

C. Oakland Airport Connector

See discussion of the Oakland Airport Connector, a FTA Penta-P project, in Section XIII.B of the digest.

D. Transbay Transit Center and Caltrain Downtown Rail Extension Program ($4.185 billion)

The Transbay Transit Center and Caltrain Downtown Rail Extension Program, a $4.185 billion project,
with phase I costing $1.592 billion, “is a visionary transportation and housing project that transforms down-
town San Francisco and the San Francisco Bay Area’s regional transportation system by creating a ‘Grand
Central Station of the West’ in the heart of a new transit-friendly neighborhood.””® The Transbay Transit
Center replaces the former terminal at First and Mission streets in San Francisco.”” The project has been
hailed as “an example of harnessing the power of public-private partnerships to build and improve infra-
structure in the state.”™® The new regional transit hub will connect AC Transit, BART, Caltrain, Golden
Gate Transit, Greyhound, Muni, SamTrans, WestCAT Lynx, Amtrak, Paratransit, and future high-speed
rail from San Francisco to Los Angeles/Anaheim, thus linking eight California counties.” Among other fea-
tures, the Transbay Transit Center will have a 5.4-acre park on the roof.5%

The project is being developed in two phases, with Phase 1 including the Transit Center building and the
below-grade rail levels and Phase 2 including the Caltrain Downtown Extension Program. The Transbay
Transit Center is headed by the Transbay Joint Powers Authority, whose purpose is to design, build, oper-

ate, and maintain the new center and its associated facilities.8%!

796 Transbay Transit Center, Program Overview, available at http:/transbaycenter.org/project/program-overview;
Metropolitan Transportation Commission, Transbay Terminal, hereinafter referred to as “Transbay Transit Center, Pro-
gram Overview,” available at http:/www.mtc.ca.gov/projects/transbay/.

797 Id .

78 San Francisco Building & Construction Trades Council, Transbay Transit Center Breaks Ground, available at
http://www.sfbuildingtradescouncil.org/content/view/292/111/.

79 Transbay Transit Center, Program Overview, supra note 796.
800 I
801 See Transbay Transit Center, available at http:/transbaycenter.org/tjpa/about-the-tjpa.
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Table 4. Sources of Funding for the Transbay Transit Center’? (Phase 1).

Local

San Francisco Proposition K sales tax $97.8 million

San Mateo County Measure A sales tax $7.3 million

AC Transit capital contribution $38.5 million

Other local $7.6 million

Regional

Regional Measure 1 (RM-1) Bay Area toll $54.4 million
bridge revenue:

Regional Measure 2 (RM-2) Bay Area toll $142 million
bridge revenue

AB 1171 (Bay Area toll bridge seismic $150 million
retrofitting legislation)

State

State funding $28.3 million

Land sales $429.5 million

Federal

TEA-21 earmark $8.8 million

SAFETEA-LU earmarks $53.8 million

TIFIA loan $171 million

FRA rail relocation $3 million

ARRA High Speed Intercity Passenger Rail $400 million

TOTAL $1,592 million

D. West Dublin/Pleasanton Station

BART’s West Dublin/Pleasanton Station opened in February 2011, a “first of its kind endeavor by BART.”
The PPP project is a beneficiary of the California Infrastructure Finance Act.8® The Act “stipulates that se-
curing a private sector partner through competitive negotiations will enable the public sector to have fee-
producing infrastructure designed and built without adhering to public contract code bidding processes.”®

2. Colorado

A. Denver Southeast Corridor T-Rex Project ($879 million)

Denver’s Southeast Corridor T-Rex project, built at a cost of $1.67 billion, of which $879 million was for
transit, was a major reconstruction between 2001 and 2006 of Denver’s I-25/I-225 corridor and an expansion
of Denver’s RTD light rail system using a “DB/Best Value” form of contracting. The contracting method
saved an estimated 22 months of construction.’”® The T-Rex project was the first “design-build contract to

incorporate major highway and transit elements into the same project.” 8¢

802 I,
803 CAL. GOV'T CODE § 5956, et seq.
804 BART TOD Memorandum, App. C, item 9, at 1. See also id., item 10.

805 AASHTO Center for Excellence in Project Finance, Transportation Expansion-T-Rex, hereinafter referred to as
“AASHTO-Transportation Expansion—T-Rex,” available at http://www.transportation-finance.org/projects/t_rex.aspx.

806 Id.
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Funding for the highways consisted of GARVEEs in the amount of $600 million (backed by future federal-

aid receipts) and sales and use taxes amounting to $195 million.5"

Table 5. Sources of Funding for the Denver Southeast Corridor T-Rex Project.3%

FTA New Starts Full Funding Grant $525 million
Agreement
Sales and Use Tax Revenue bonds $324 million
Local matching funds $30 million (passenger fares)
Total $879 million

B. Denver Eagle P3 East Rail and Gold Light Rail Lines

See discussion in Section XIV.B of the digest.

3. Connecticut

A. Stamford TOD ($40 million)

The Connecticut DOT reported that the Stamford TOD project is being initiated.?’® The date of the project
and the identity of the private partner are to be determined, but there is a state commitment of $40 million
for the project. Connecticut is seeking “private proposals to re-develop state-owned properties near the tran-
sit hub, as well as demolish an existing...parking garage and provide 1,000 new spaces within 1/4 mile of the
station.”®® The RFP states that the private partner would be committed to a 3-year contract with two 3-year
renewable terms at the state’s discretion.?!

In April 2012 Connecticut issued a combined RFQ and request for conceptual proposal, a copy of which is
included in Appendix C, to private entities for the TOD .52

B. Westfield Shoppingtown, Inc. ($525,000)

The Milford Transit District in Milford, Connecticut advised that the Westfield Shoppingtown, Inc., a
$525,000 project, is “currently in design,” and a private partner will be responsible for maintenance, trash
collection, snow removal, utilities, and security.

4. Florida—Miami Intermodal Center ($2 billion)

The Miami Intermodal Center (MIC), a $2 billion project, is being constructed pursuant to a CMR con-

tract, discussed in Section II.C.3 of the digest.?!® The project includes a rental car center, the Miami Central

807 Id X

808 Id X

809 Conn. DOT Response.

810 Id.; see Steven Higashide, Stamford Project Must Prioritize TOD, Improvements for All Commuters, News and
Opinion from the Tri-State Transportation Campaign (Oct. 4, 2012), available at
http://blog.tstc.org/2012/10/04/stamford-project-must-prioritize-tod-improvements-for-all-commuters/.

811 Conn. DOT Response.

812 State of Connecticut, Connecticut Department of Transportation, “Request for Qualifications and Conceptual Pro-
posals for the Transit-Oriented Development of the Stamford Parking Garage” (Apr. 30, 2012), available at
http://www.ct.gov/dot/lib/dot/documents/dcommunications/press_release/Stamford RFQCP_22812Final.pdf.

813 FHWA, Innovative Program Delivery, Miami Intermodal Project Profile, available at http:/www.fhwa.dot.gov/
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Station, roadway improvements, MIA Mover guideway foundations, and the MIC station.?* In addition, the
TOD opportunities may include “up to 1.4 million square feet of mixed-use development...in conjunction
with the Miami Central Station” parts of which FDOT may lease or sell to a private developer or a public
agency.?® Although portions of the project have been completed, the MIC’s scheduled completion is for early
2014.816

In addition to two TIFIA loans, the MIC project is funded by various state and local sources of funding
from Miami-Dade County/Miami-Dade Aviation Department (MDAD); the Miami-Dade Expressway Author-
ity; three Florida SIB loans; and private sector fees and charges, as well as transportation funding priori-
tized by the metropolitan planning organization.®'” The private sector fees and charges consist of customer
facility charges paid by rental car customers; contingent rent to be paid by rental car companies, if neces-
sary; and lease revenues on MIC property already acquired. As of March 2013, FDOT had spent over $1 bil-
lion on the project.8'8

5. Illinois—Chicago Region Environmental and Transportation Efficiency Program
($3.2 billion)

The Chicago Region Environmental and Transportation Efficiency Program (CREATE) is “a first-of-its-
kind public/private partnership between the State of Illinois, City of Chicago, American Association of Rail-
roads (BNSF, CN, CP, CSX, Norfolk Southern, UP), National Railroad Passenger Corp (Amtrak), and the
Commuter Rail Division of the RTA (Metra).”®® The total estimated cost for the CREATE partners is $3.2
billion.?32° CREATE is “the first state-local-private partnership aimed at solving an infrastructure problem”
on such a large scale.?*!

CREATE has 21 projects that will benefit Metra commuter service, for example, on five Metra routes by
decreasing delays and making service more reliable by reducing “conflict points” with freight trains.®?? Some
funding has been committed, including $86 million provided by SAFETEA-LU and $100 million in 2010

from DOT as part of the Transportation Investment Generating Economy Recovery (TIGER) program, a dis-

ipd/project_profiles/fl_miami_intermodal.htm.
814 MIC, Construction, available at http:/www.micdot.com/construction.html.
815 MIC, Joint Development, available at http:/www.micdot.com/joint_development.html.
816 MIC, Welcome to the MIC, available at http://www.micdot.com/.
817 MIC, Finance, available at http://www.micdot.com/financing.html.
818 Id .

Of that, nearly $335 million was for Right of Way acquisition, utilities relocation, and environmental remediation of approxi-
mately 141 acres. In addition, FDOT contributed over $100 million towards the MIA Mover, the balance of which was the county’s
contribution to the MIC Program funded under the Miami-Dade Aviation Department’s (MDAD) Capital Improvement Program
(CIP).

819 Chicago Region Environmental and Transportation Efficiency Program (CREATE), What is CREATE?, available at
http://www.aurora-il.org/documents/cnrailway/docs_meeting/Call%20t0%20Action%20CREATE%20Exhibit.pdf.

820 Jacki Murdock, University of California-Los Angeles, Evolution and Financing of the Chicago Region Environ-
mental and Transportation Efficiency Program, at 16, hereinafter referred to as “Evolution and Financing of CREATE,”
available at http:/jackimurdock.files.wordpress.com/2013/03/create.pdf.

821 Pyblic-Private Partnerships for Transportation Projects, supra note 42, at 4-5.

822 Chicago Region Environmental and Transportation Efficiency Program, Passenger Rail Benefits, available at
http://www.createprogram.org/factsheets/pass_benefits.pdf.
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cretionary program under the American Recovery and Reinvestment Act of 2009 (ARRA).82 As of 2010, con-
tributions toward the funding of the project also included $100 million from the railroads, $30 million from
the City of Chicago, and $100 million from the State of Illinois.5?*

6. Massachusetts

A. Greenbush Commuter Rail

PPP legislation in Massachusetts authorizes the use of PPPs to leverage non-core assets.’?> One example
of a PPP in Massachusetts is the DB contract for the Greenbush Commuter Rail project that was completed
in October 2007.8%6

B. MBTA Orange Line Station ($29,229,184)

In October 2011, the MBTA awarded a contract for $29,229,184 for the construction of the new MBTA
Orange Line Station in connection with the Assembly Square redevelopment site. The PPP’s funding is pro-
vided by state and federal agencies and the developer Federal Realty Investment Trust. Construction began
in August 2012.5%7

C. Holyoke Multimodal Center ($10.467 million)

The Pioneer Valley Transit Authority (PVTA) in Springfield, Massachusetts, reported that its Holyoke
Multimodal Transportation Center (HMTC) Project was a joint development project with educational office,
classroom space, and a café that was undertaken with a private partner that will have continued responsi-
bility for operating the facility and leasing it to tenants, including the PVTA.528

The HMTC site was formerly a vacant firehouse (constructed in 1913) and a parking lot. The PPP con-
sisted of the PVTA, the city of Holyoke, Holyoke Community College, and the private developer. The HMTC
opened in September 2010.52°

823 Evolution and Financing of CREATE, supra note 820, at 18-19.
824 Id. at 19.
825 Implementation of PPPs for Transit, supra note 24, at 2.

826 Massachusetts Bay Transportation Authority, Greenbush Commuter Rail Before-and-After Study, available at
http://www.ctps.org/drupal/greenbush_before_after.

827 Massachusetts Bay Transportation Authority, T Projects, Assembly Station, available at
http://www.mbta.com/about_the_mbta/t_projects/default.asp?id=22873.

828 PVTA Response.

89 Land & Community Revitalization, Brownfields Success in New England-Holyoke Transportation Center (Aug.
2011), available at http://www.epa.gov/regionl/brownfields/success/11/Holyoke.pdf.
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Table 6. Sources of Funding for Holyoke Multimodal Center.%3°

Federal Transit Administration Grant $4,500,000

Massachusetts Transportation Funds $2,900,000

Holyoke Intermodal Facility, LLC $1,500,000

Department of Housing and Urban $550,000
Development (HUD) Grant

MassDEP Leaking Underground Storage $315,000
Tank (LUST) Grant

HUD Economic Development Initiative (EDI) $277,220
Grant

City of Holyoke (donation of building) $230,000

EPA Brownfields Assessment Grants $195,182

TOTAL $10,467,402

7. Minnesota—Hiawatha Light Rail Transit Project ($715.3 million)

The Minneapolis Hiawatha Light Rail Transit Project, costing $715.3 million, which opened in December
2004, involved “an innovative mix of design-build and design-bid-build procurements.”®*' The project was
built with two DB contracts: one for light rail vehicles and the other for rail, signal, and communication

equipment, except that a design-bid-build procurement was used for two 7,400-ft airport tunnels.

Table 7. Sources of Funding for the Hiawatha Light Rail Transit Project.®3?

Federal Grants

FTA Section 5309 New Starts $334.3 million
Federal Transit Capital Grant $39.9 million
Federal Surface Transportation Program and $49.8 million

Congestion Mitigation Air Quality
State Grants

State of Minnesota $100.0 million

Minnesota Department of Transportation $20.1 million

Local Grants

Hennepin County $84.2 million

Metropolitan Airports Commission Federal, $87.0 million
State, and Local grants

TOTAL $715.3 million

830 Id .

831 FHWA, Project Profiles, Hiawatha Light Rail Transit, available at
http://www.thwa.dot.gov/ipd/project_profiles/mn_hiawatha.htm.

832 Id X
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8. Nevada

A. Las Vegas Monorail Project ($650 million)

The Las Vegas Monorail, a 4-mi fixed-guideway system, was made possible because of a 1997 Nevada law
authorizing a private company to own, operate, and charge a fare as a public monorail system.??3 The mono-
rail, a $650 million PPP, is “the only urban rail transit project since the 1920s with a significant portion of
the financing based on projected fare box revenues.”®® In addition to contributions from area resorts and
hotels served by the monorail, the PPP was financed with tax-exempt revenue bonds issued through the
State of Nevada and with tax-exempt revenue bonds, backed by fares and advertising, issued by Salomon
Smith Barney and the Nevada Department of Business and Industry.8?® Las Vegas Monorail Company now
owns and operates the monorail. The company receives no public subsidies and is the only privately owned
public transportation system in the United States.33¢

B. Reno Transportation Rail Access Corridor ($279.9 million)

ReTRAC, a $279.9 million DB project completed in 2006, was sponsored by the city of Reno and the Union
Pacific Railroad to “depress[] a 2.25-mile downtown stretch of the rail corridor into a 1.75-mile-long, 54-foot-
wide by 33-foot-deep trench....”%®” By eliminating 10 at-grade crossings, the “project resolved numerous envi-

ronmental, public health, and safety issues” while creating 120 acres of developable real estate.?3®

Table 8. Sources of Funding for the Reno Transportation Rail Access Corridor.5°

City of Reno bond issues $111.5 million (backed by hotel room and
sales taxes)

TIFIA loan $50.5 million (backed by hotel room and sales
taxes)

Union Pacific Railroad $17 million

Federal grants $21.3 million

Cash, interest earnings, and other income $79.6 million

TOTAL $279.9 million

833 FHWA, Office of Innovative Program Delivery, Project Profiles, Las Vegas Monorail Profile, hereinafter referred to
as “Las Vegas Monorail Profile,” available at http://www.thwa.dot.gov/ipd/project_profiles/nv_lasvegas_monorail.htm.

83¢ FTA Public-Private 3P Program, supra note 56, at 2.

835 Las Vegas Monorail Profile, supra note 833; Public Transportation: Federal Project Approval Process Remains a
Barrier, supra note 170, at 11.

836 Las Vegas Monorail Profile, supra note 820. See also Cam C. Walker, The Las Vegas Monorail, an Innovative So-
lution for Public Transportation Problems Within the Resort Corridor (University of Nevada, Las Vegas, 1999), available
at http://digitalscholarship.unlv.edu/cgi/viewcontent.cgi?article=1212&context=thesesdissertations.

83T FHWA, Office of Innovative Program Delivery, Project Profiles, Reno Transportation Rail Access Corridor, avail-
able at http://www.thwa.dot.gov/ipd/project_profiles/nv_retrac.htm.

838 Id.
839 Id.
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9. New Jersey

A. Hudson-Bergen Light Rail Line

The first Minimal Operable Segment (MOS-1) of the HBLR, a PPP and DBOM-type of procurement, was
delivered to the New Jersey Transit Corporation by Washington Group International.?* The HBLR (MOS-1)
was the first public transit project in the United States to use a DBOM contract for project delivery.®! It is
estimated that the alternative method of procurement “saved 30% over the more traditional design-bid-build
procurement method, a saving of about $345 million.”®*? The DBOM method was selected also because it
would save an estimated 8 years compared to traditional public procurement.?*3

The MOS-1 cost $992 million, funded 61 percent by an FFGA with FTA; MOS-2 cost $1.2 billion, funded
41 percent by FTA. The project was funded also by GANs (backed by passenger fares) and by the State
Transportation Trust Fund (motor fuel tax receipts).8** At a cost of approximately $2 billion, the HBLR, one
of the largest public works projects in New Jersey, has been a “catalyst for both residential and commercial
development.”45

B. Weehawken Ferry Terminal ($44 million)

The Weehawken Ferry Terminal, which opened May 2006, was a $44 million project for which the private
partner, New York Waterway, is responsible for leasing and maintaining the terminal.

10. New York—dJFK Air Train

The JFK Air Train is an 8.1-mi people mover in New York City connecting the city with JFK Interna-
tional Airport. The project was delivered pursuant to a DBOM contract that was financed by a Passenger
Facility Charge approved by the Federal Aviation Administration.®

11. Ohio—Compressed Natural Gas Facility Project ($1.6 million)

In May 2012, SARTA unveiled Northern Ohio’s first public compressed natural gas fueling facility,®” a

$1.6 million project for which the private partner has continued responsibility for its maintenance.?*®

840 H.R. REP. NO. 110-24, Hearings on PPPs, supra note 9, at 83.

841 New Jersey Transit, System Expansion Projects, Hudson-Bergen Light Rail, available at http://www.njtransit.com/
tm/tm_servlet.srv?hdnPageAction=Project001To.

842 MALLETT, supra note 25, at 21.

843 AASHTO Center for Excellence in Project Finance, Hudson-Bergen Light Rail, available at
http://www.transportation-finance.org/projects/hudson_bergen_Irt.aspx.

844 Id .

845 Dwayne C. Sampson, Developing Sustainable Transportation Systems (2009), Conference of Minority Transporta-
tion Officials, New York Chapter, Arusha, Tanzia, Aug. 2009.

846 H.R. REP. NO. 110-24, Hearings on PPPs, supra note 9, at 84. See Developing Sustainable Transportation Systems,
supra note 832.

847 SARTA Unveils NEO’s First Public CNG Station (May 14, 2012), available at http://www.sartaonline.com/sarta-
unveils-northern-ohio-s-first-public-cng-sta.

848 SARTA Response.
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12. Oregon

A. TriMet’s MAX Red Line ($125.8 million)

TriMet’'s MAX Red Line to Portland International Airport, a $125.8 million project, was a unique PPP
that began in 1997 when Bechtel Enterprises submitted a “proposal to design and build a MAX extension to
the airport under an innovative public/private partnership....”®* Bechtel agreed to contribute about a quar-
ter of the project’s funding in return for development rights to a 120-acre, mixed-use, commercial site owned
by the Port of Portland near the entrance to the airport.®° In furtherance of the PPP, three public agencies
and Bechtel entered into 85 agreements.?®! Bechtel later sold its interest to Trammel Crow .85

According to TriMet, because there were no federal or state funds for the project, what made the MAX
Red Line project possible and successful was the connection between transit and land use.®>® The MAX Red

Line opened in September 2011.

Table 9. Sources of Funding for TriMet MAX Red Line.?%*

TriMet $45.5 million
Port of Portland $28.3 million
Bechtel $28.2 million
City of Portland $23.8 million
TOTAL $125.8 million

B. Patten Park TOD ($15.45 million)

TriMet’s $15.5 million PPP in 2008 for Patten Park was a mixed-use commercial and residential TOD.
REACH Community Development, the private partner, owns and operates the project. The TOD project re-
quired permanently affordable housing units as part of the redevelopment of a motel in proximity to
TriMet’s Interstate Max (Yellow Line) light rail project. The funding for the project included LIHTCs (dis-
cussed in Section XII.F.1), a grant of $4 million from the Portland Development Commission (PDC), a grant
from Metro, and an FTA-approved discounting of the sales price of the land, along with HUD Section 8 fi-
nancing for housing units.8%

There are several interesting aspects of TriMet’s ability to initiate TODs. First, TriMet is a beneficiary of

legislation enacted in 1995 by the Oregon State Legislature that authorized local jurisdictions to adopt a

property tax abatement program for TOD that “reducled] operating costs through a 10-year tax exemption

849 TriMet Report on Transportation Initiatives, supra note 162, at 88.
850 I,

851 I

82 Id. at 6.

853 H.R. REP. NO. 110-24, Hearings on PPPs, supra note 9, at 71.

854 TriMet Report on Transportation Initiatives, supra note 162, at 88.
85 Id. at 93.
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on the improvement value of a property. Property owners continue to pay taxes on the land value during the
exemption period.”8%

Second, “Federal Metropolitan Transportation Improvement Program (MTIP) funds are allocated to
TriMet, which in turn provides its general funds to Metro. This relieves the TOD Implementation Program
from the responsibility of meeting federal requirements.”85"

Third, “Metro offers financial incentives to offset the higher costs of compact development by purchasing
TOD easements from developers and, in some cases, acquiring and selling land near transit at a reduced

cost.”8%8

Table 10. Sources of Funding for the Patten Park PPP.8%°

PDC—Interstate Urban Renewal District $4,467,500
(TIF)
Tax-exempt bonds—residential $2,796,000
Tax-exempt bonds—Non-Oregon Affordable $495,546
Housing Tax Credit (OAHTC)
Enterprise LIHTC equity $3,215,000
System development waivers $322,661
Metro TOD $3,650,000
Weatherization $116,400
TriMet $192,500
Business energy tax credits $25,000
Deferred developer fee $170,000
TOTAL $15,450,607

13. Pennsylvania

A. Wayside Energy Storage System ($2,200,000)

SEPTA reported on two PPPs. One PPP was for SEPTA’s Wayside Energy Storage System, a $2,200,000
project that included a unique combination of advanced energy storage and software technologies to recover
excess train braking energy at a substation and store the energy for later use. SEPTA reports that any ex-
cess energy may be sold through the wholesale and regulatory markets. The private partner serves as an
intermediary between the local electric utility company and SEPTA.8¢°

B. Combined Heat and Power Plant

A second PPP project is still in the proposal stage, but a private partner will be selected to design, build,

own, operate, finance, and maintain a combined heat and power plant on SEPTA’s property. The private en-

86 Id. at 6.
87]d. at 13.

858 Id. Also, “Metro’s role as a financial partner in TOD projects can leverage other public support; local and state
agencies have helped to spur development by reducing entitlement risk, expediting permitting, authorizing tax abate-
ments, making related public improvements and providing project financing.” Id.

859 TriMet Response.
860 SEPTA Response.
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tity will finance the plant and sell electric power and heat to SEPTA under a long-term energy service
agreement.56!

14. Texas

A. Cotton Belt Corridor

In May 2009 the Dallas Area Rapid Transit (DART) and the Fort Worth Transportation Authority began
a search for qualified partners for a DBFOM project for “a cross regional passenger rail service utilizing the
Cotton Belt Corridor, with the aim of starting on or about 2013.”862

In 2010, the Regional Transportation Council/North Central Texas Council of Governments issued an
RFP for an innovative financing initiative for the corridor.®®® Phase 1 of the financing initiative is for the
purpose of recommending a funding strategy. Phase 2 is for a financing plan for the project.®* However, the
response to DART’s request was that potential private partners needed a “more detailed project defini-
tion.”®% Also, an “environmental clearance” was needed to advance the project.3%

B. Houston North and Southeast Corridor High Capacity Transit Extension Projects

See the discussion of the Houston Projects, also chosen for FTA’s pilot program, in Section XIII.D of the
report.

C. Mockingbird Pedestrian Bridge

Construction began in June 2013 on DART’s $7.5 million Mockingbird Pedestrian Bridge.®®’ According to
one source, the majority of the funding was provided under “an old air quality program for projects that
would reduce the region’s air quality problems.”8¢8

15. Utah—Utah Transit Authority—2013 TOD Program

In 2013, the Utah Transit Authority solicited qualified developers capable of comprehensive development
of TOD sites along UTA’s public transit system. Developer-candidates were expected to “have the capacity
and demonstrated experience to handle all aspects of the development process including, planning, design,

structuring of financings, permitting, construction, sales and leasing, and ongoing management.”%

861 Id

862 Dallas Area Rapid Transit (DART), Request for Information Dallas Area Rapid Transit/Fort Worth Transportation
Authority Cotton Belt Rail Line Public Private Partnership, available at http://www.dart.org/CottonBeltPPP/.

863 JJ.
86¢ DART, Cotton Belt Regional Rail Corridor, available at http:/www.dart.org/about/expansion/cottonbelt.asp.
865 J].
866 J].

867 Joe Simnacher, Groundbreaking Tuesday on Mockingbird Pedestrian Bridge at Katy Trail, DALLAS NEWS, June 17,
2013, available at http:/www.dallasnews.com/news/metro/20130617-groundbreaking-tuesday-on-mockingbird-
pedestrian-bridge-at-katy-trail.ece.

868 Id

869 Utah Transit Authority, Request for Qualifications and Site Proposals (“RFQ&P”) for Pursuit of Joint Development
on Transit Oriented Development (“TOD”) Sites (2013), available at http:/www.rideuta.com/uploads/RFQP_UT13-
016GL_ad_(2).pdf.
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16. Virginia/Washington, DC—Metropolitan Area Transit Authority—Dulles Metrorail Silver
Line ($5,998,819,000)

The Metropolitan Washington Airports Authority (MWAA) is constructing the Dulles Metrorail Silver
Line that will connect Washington, DC, to points in Virginia, including Tysons Corner, the Washington-
Dulles International Airport, and Reston. As each of two phases of the project is completed, WMATA will
own and operate the line.®” Phase 1 is being constructed pursuant to a DB contract with substantial comple-
tion expected in 2014. In May 2009, MWAA approved a plan for Phase 2 for which the authority will use a
competitively bid DB contract.?”

The MWAA received a $900 million grant under FTA’s New Starts program that included $77.3 million in
ARRA funds. The cost of Phase 1 is $3.1 billion.®”> To finance the major portion of both phases, MWAA has

taken over the responsibility for the operation of and the revenue from the Dulles Toll Road.?”

Table 11. Sources of Funding for the Dulles Metrorail Silver Line ($5,998,819,000).5™

FUNDING % SHARE $ SHARE OTHER- FUNDING
PARTNER TOTAL TPE-BASELINE | GARAGES PARTNER
PROJECT TOTAL (TPE-
ESTIMATE BASELINE +
(TPE)- GARAGES)
BASELINE
Dulles Toll 75% $4,262,763,750 $4,262,763,750

Road (includes
$900 million from
FTA New Starts
(16.1%), $275
million from
Commonwealth of

Virginia)
Fairfax County 16.1% $915,073,285 146,721,000 1,061,794,285
Loudoun 4.8% 272,816,880 168,413,000 441,229,880
County
Aviation Funds 4.1% 233,031,085 233,031,085
TOTAL 100.0% $5,683,685,000 $315,134,000 $5,998,819,000

870 FTA, ANNUAL REPORT ON FUNDING RECOMMENDATIONS, FISCAL YEAR 2013, at 13 (2012), available at
http://www.fta.dot.gov/documents/FY13_Annual_Report_main_text_1_30_12.pdf.

871 Airports Authority Board Selects Design-Build Delivery System for Phase 2 of Dulles Corridor Metrorail Project,
available at http://www.dullesmetro.com/pdfs/Phase2FactSheetDesignBuild1May2009.pdf.

872 FTA, Office of Inspector General, Audit Report, Actions Needed to Improve FTA’s Oversight of the Dulles Corridor
Metrorail Project’s Phase 1 (July 26, 2012), available at
http://www.oig.dot.gov/sites/dot/files/FTA’s%200versight%20Dulles%20Metrorail%20Phase%201%5EJuly%2026,%20201
2.pdf.

873 Id. at 5.

874 Transportation Committee, Fairfax County Board of Supervisors, Dulles Metrorail Silver Line: Status Report and
Transportation Infrastructure Finance and Innovation Act (TIFIA) Funding Update (May 7, 2013) available at
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17. Wisconsin—Grand River Station ($30 million)

The City of La Crosse Municipal Transit Utility reported that in 2010 it had used a PPP for the Grand
River Station, a $30-million joint development project that included transit, housing, parking, and commer-
cial space. The private partner was Gorman & Company, which has continued responsibility for the leasing,

operation, and maintenance of the station.%?

http://www.slideshare.net/fairfaxcounty/1-dulles-metrorail-silver-line-project-and-funding-update-bo-s-trans-comm-5-7-
13-final-dmb.

875 La Crosse Municipal Transit Utility Response.
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APPENDIX B—STRUCTURE AND FUNDING OF THE CANADA LINE IN VANCOUVER

A Canadian PPP is of interest because of its multiple sponsors, organization, approach to project delivery,
sources of private equity and debt financing, and success. The Canada Line, previously known as the Rich-
mond-Airport-Vancouver (RAV) Rapid Transit Line is a 19.5-km rapid transit line that connects Vancouver,
the city of Richmond, and the Vancouver International Airport.8”® The line, which opened in August 2009,
cost approximately $2.05 billion and is now part of the SkyTrain network.

The project had five sponsors or funding agencies: the South Coast British Columbia Transportation Au-
thority (TransLink), the Vancouver International Airport Authority, the government of British Columbia,
the government of Canada, the city of Vancouver, and several other public sponsors, as well as private
stakeholders. Based on a report prepared by Price Waterhouse Coopers, it was believed that the PPP would
be able to attract private equity and debt financing for the project.?”” SNC-Lavalin, Inc., delivered the engi-
neering, procurement, and construction contract through a series of joint ventures formed by its affiliate
SNC-Lavalin Contractors Pacific, Inc. (SLCP).

The private partner was selected through a four-step competitive process: a request for expressions of in-
terest, an RFP, a best and final offer, and the financial close and contract award.®”® The partner selected by
the Canada Line Rapid Transit, Inc. (CLCO) was SNC-Lavalin/Serco. In March 2005, TransLink entered
into a concession agreement with InTransitBC, the “newly created private-sector joint venture that emerged
from the SNC-Lavalin/Serco consortium.”®” Thus, InTransitBC became the joint venture company that “con-
tracted to design, build, partially finance, operate and maintain the Canada Line.”®° The joint venture was
comprised of SNC-Lavalin, the British Columbia Investment Management Corporation, and the Caisse de
dépot et placement du Québec.%!

The draft concession agreement did not define “how the system was to be designed. Instead, it primarily
specified the performance that the completed system was required to achieve.”® In July 2005, TransLink,
CLCO, and InTransitBC entered into a concession agreement for the design, construction, partial financing,
operation, and maintenance of the Canada Line.’¥ Some features of the concession agreement are that

InTransitBC operates and maintains the line for a 30-year period,®®* TransLink makes performance

876 The Canadian Council for Public-Private Partnerships, 2009 National Award Case Studies, at 13 (June 2010),
hereinafter referred to as the “Canada Line Case Study.”

877 Id. at 20.
878 Id. at 23.
879 Id. at 26.
880 I .

881 I 4.

82 Id. at 29.
83 Id. at 28.
84 ]d. at 26.
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“payments based on availability, quality of service and achievement of ridership forecasts,”® and the line
returns to the public sector at the conclusion of the concession period.®¢ InTransit BC also entered into a
design and construction contract with SNC-Lavalin, Inc.8®” After completion in August 2009, CLCO’s
responsibility for management of the concession agreement was assigned to TransLink.

Of the $2.05 billion needed to fund the project, there were $1.33 billion in public contributions and $720
million of private funding or about 35.12 percent.®®® In regard to the private financing, there were two
components: equity and debt. InTransitBC secured $120 million in equity through the placement of limited
partnership units.®*® A group of banks provided long-term debt financing in the amount of $600 million.?*
Most of the risk for the project was transferred to the private sector, but the “public sector retained most of
the ridership risk, even though a part was passed on to the private partner.”®!

A final report on the project stated that the PPP approach for the Canada Line “is expected to cost $92

million less on a net-present-value basis in 2003 dollars.”®?

885 I .
86 1d. at 29.

887 I .

88 Id. at 30.

89 Id. at 31.

890 Id. at 31, 34.
891 ]d. at 34.

892 Jd. at 37.
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APPENDIX C—DOCUMENTS PROVIDED BY TRANSIT AGENCIES RESPONDING TO THE SURVEY

DOCUMENT NUMBER DOCUMENT NAME

1: Page 81 City of La Crosse Municipal Transit—Summary of Development
Agreement—Grand River Station

2: Page 85 City of La Crosse Municipal Transit Utility—FTA—Notice—
Certification of Compliance

3: Page 96 New dJersey Transit—Selected Contract Provisions—Insurance and
Indemnity

4: Page 104 Milford Transit District—License Agreement

5: Page 117 Pioneer Valley Transit Authority—Holyoke Multimodal
Transportation Center—dJoint Development Agreement (JDA)

6: Page 157 Pioneer Valley Transit Authority—Holyoke Multimodal
Transportation Center—JDA—EXHIBITS

7: Page 163 Pioneer Valley Transit Authority—Holyoke Multimodal
Transportation Center—Lease Agreement

8: Page 233 Stark Area Regional Transit Authority—Compressed Natural Gas
Vehicle Fueling Station and CNG Sales Agreement

9: Page 251 Tri-County Metropolitan Transportation District of Oregon—
Agreement for Disposition and Development of Real Property
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LICENSE AGREEMENT

_ THIS LICENSE AGREEMENT (the "Agreement”), is made and entered into as of
January 1, 2011 (the “Effective Date”) by and between THE CONNECTICUT POST LIMITED
PARTNERSHIP, a Connecticut limited partnership (“Grantor”), with its principal place of
business at 11601 Wilshire Blvd., 11" Floor, Los Angeles, California 90025 and the MILFORD
TRANSIT DISTRICT (“MTD"), a quasi municipal entity putsuant to Connecticut Statute
Section 103a, having an address of 259 Research Drive, Milford, Connecticut.

RECITALS

1. WHEREAS, the Grantor is the owner of the real property focated at 1201 Boston Post
Road, in the City of Milford, County of New Haven, State of Connecticut (the “Property”)
whete it operates an existing retail shopping center commonly known as “Westfield Connecticut

Post.”

2 WHEREAS, MTD owns and operates a public bus system which services the City of
Milford and the surrounding region including, but not limited to, the Property.

3. WHEREAS, MTD currently maintains and operates a bus stop (“Existing Bus Stop”) on
the Property in the location identified on Exhibit A attached hereto (“Bus Stop Plan”) which is
also used by the Norwalk Transit District, the Greater Bridgeport Transit Authority and the New
Haven Division of CT Transit (collectively “Other Aren Operators”).

4. WHEREAS, the parties hereby acknowledge that the Existing Bus Stop is an important
asset for the Grantor, the City of Milford, MTD and the Other Area Operators. The patties also
acknowledge however that, the long term highest and best use for both the Grantor and the City
of Milford for the portion of the Propesty where the Existing Bus Stop is located is for
commercial retail use.

5. WHEREAS, the patties desire to remove the Existing Bus Stop and locate a new bus stop
in the location identified on Exhibit B (“Proposed Bus Stop”).

NOW, THEREFORE, for and in consideration of the mutual covenants and agreements
hereinafter set forth, and other good and valuable consideration, the receipt of which is hereby
acknowledged, the Grantor and the MTD do hereby covenant and agree as follows:

1. Licenses; Term,

A, Subject to the terms and conditions contained herein and solely for the purposes
hereinafter set forth, the Grantor hereby grants to MTD a non-exolusive license to use that
pottion of the Propetly identified on Bxhibit B as the Proposed Bus Stop solely for the purpose
of constructing, operating, maintaining, and repairing the Proposed Bus Stop (the “License”).
The License shall also include a non-exclusive right of ingress and egress through and upon the
Property to and from Bast Town Road and the Proposed Bus Stop which shall permit MTD and

Busstop License Agreement for CI' Post 12-6
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the Other Area Opetrators ingress and egress to the Proposed Bus Stop; provided however that
buses may be temporarily rerouted through the Property in emergency situations as deemed
appropriate by the Grantor and MTD. The bus route is described on the site plan attached hereto
as Exhibit B. Any changes to the bus route shall be previously approved by Grantor,

B.  The term of the License shall commence on the Effective Date and shall expire on
the date that is the twentieth (20") anniversary of the Effective Date,

C.  The Grantor also hereby grants to MTD a non-exclusive license to complete those
improvements of the existing pedestrian pathway between the Proposed Bus Stop and the
pedestrian walkway sutrounding the primary mall building complex, as depicted on the Bus Stop
Plan. Any improvements to be located on the Property shall be previously approved by Grantor,

D. Limitations,

® With the exception of MTD vehicle(s) and Othier Area Operator vehicle(s)
awaiting a transit bus so as to accommodate a change in bus drivers, or MTD
vehicles patked as a part of conducting MTD Bus Stop related business, which
shall not exceed six (6) vehicles at any given time, the license granted herein is
expressly limited 1o the bus service set forth on the bus schedule attached hereto
as Bxhibit C (“Bus Schedule”). Any change in the Bus Schedule shall be
approved by the Grantor in writing which approval shall not be unreasonably
withheld.

(i)  The unloading and loading of the MTD buses shall be limited to the
Proposed Bus Stop, and no other area on the Propetty shall be used for such
purpose.

iy  MTD shall coordinate all bus schedules so as to ensure that, to the extent
feasible, buses do not remain at the Proposed Bus Stop in excess of fifteen (15)
minutes at any given time while unloading and loading passengers.

(iv)  Buses are prohibited from utilizing for ingress or egress any entrance to
the Property located on Boston Post Road except in emergency situations as
agreed upon by Grantor and MTD,

2. Construction: Seoutity.

A, MTD shall cause the removal of the Existing Bus Stop and shall construct and
install the Proposed Bus Stop on or prior to , The design and specifications of the
Proposed Bus Stop shall be previously approved by Grantor. All work undertaken by MTD or
its contractors, subcontractors and other agents in connection with the construction of the
Proposed Bus Stop and the removal of the Existing Bus Stop shall be subject to the terms and
provisions of this Agreement and shall be undertaken and completed in a good and workmanlike
manner by qualified personnel and contractors, MTD shall watrant to Grantor that the
construction work will conform with the requitements of this Agreement and all applicable laws

Russtop License Agreement for CT Post 12:6
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and regulations. Any and all access to the Property shall be coordinated with Grantor’s
employees prior to such access and Grantor shall have the right fo accompany MTD and its

contractors.

B. Upon completion of all installation and construction work in connection with the
Proposed Bus Stop, MTD shall deliver to Grantor a written statement certified as accurate by a
duly authorized officer of MTD and shall include all the hard costs incurred by Lessee in
connection with the design, construction and installation of the equipment and improvements
related to the Proposed Bus Stop and reasonable back-up documentation evidencing in detail the
expenses and costs incutred by MTD (collectively, the “Installation Costs”). As ofthe
Effective Date, the Installation Costs are estimated to equal $425,000,

- C. Grantor shall have no responsibility to provide security, supervision or protection
against any loss that may be sustained by MTD or its personnel, contractors, or subcontractors.
Any security required by MTD must be provided by MTD at MTD's expense and utilizing a
security company approved by Grantor's representative. .

3. Maintenance / Indemnity / Ingurance/ Release.

A.  With the exception of routine trash removal, cleaning, maintenance and graffiti
removal of the Proposed Bus Stop shelter(s) and bench(es) MTD shall perform any and all
maintenance, repair, painting and replacement, of any portion of the Proposed Bus Stop,
including the shelter(s) and bench(es), and associated landscaping and lighting, all in accordance
with Grantor’s standards. Grantor shall provide electricity in the parking areas surrounding the
Proposed Bus Stop in its normal course of business and any additional electricity required by
MTD for the operation of the Proposed Bus Stop shall be provided for by the Grantor in
accordance with the Bus Schedule. MTD shall also paint, repair and replace the bus shelter(s)
and bench (es), including related amenities thereto, consistent with the standards required by
Grantor. MTD shall petform all of its maintenance and repair obligations promptly and ina
reasonable manner and in compliance with all applicable laws, regulations, and statutes,
including the Americans with Disabilities Act. In the event MTD fails to perform such
maintenance, painting, repair or replacement, the Grantor shall give MTD written notice stating
in particularity the manner in which MTD has failed to perform such obligation(s). TfMTD fails -
to commence to perform or to perform such painting, repair or replacement within five (5)
business days after receipt of the Grantor’s notice, and fails to use best efforts to complete such
work as soon as practicable, then the Grantor shall have the right to perform such repair on the
MTD’s behalf, and the MTD shall pay the actual costs thereof, after MTD’s receipt of an invoice
therefore, to the address indicated herein. :

B.  MTD shall indemnify, defend and hold harmless the Grantor and its affiliates,
pattners, agents, representatives, subsidiaries and employees, from and against all loss, claims,
liability, cost or expense including attorneys* fees atising from or as the result of bodily injury,

Busstop Licenso Agreement for CT Post 12-6
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death, and property damage occutring upon, in or about the Property (collectively, “Clalns”)
atising out of, inter alia,:

(v)  Any acts or omissions by MTD’s officlals, officers, contractors,
subcontractors, employees and agents; or

(vi)  MTD’s construction, painting, repair, replacement, operation, use and/or
repair of the bus shelter(s), benches, klosks and amenities related thereto,
including, but not limited to, the installation, use, maintenance, operation,
existence, and/or removal of the Exisling Bus Stop and the Proposed Bus Stop or
otherwise caused by MTD or any of its affiliates, members, employees,
contractors, subcontractors, agents and representatives; or

(vii) MTD’s officials, officers, contractors, subcontractors, employees and
agents use of the Existing Bus Stop, the Proposed Bus Stop and/or any common
areas within the Property.

The foregoing indemnity by MTD shall survive the expiration or tenmination of this Agreement
as to any Claims arising out of an event occurring prior to the expiration or termination of this

Agreement,

C.  MTD shall acquire, maintain and keep in effect, or cause to be acquired,
maintained and kept in effect, during the ducation of this Agreement the following insurance

policies:

()  Commercial general public liability insurance, Including bodily injury and
property damage liability, with limits of not less than Ten Million Dollars
($10,000,000) each occurrence and in the aggregate, which Cominercial General
Liability policy shall include products/completed operations liability coverage
with a separate aggregate limit of not less than $1,000,000 and personal and
advertising injury coverage with a separate limit of not less than $1,000,000, and
contractual Jiability coverage, MTD may maintain a deductible, not to exceed
Five Hundred Thousand Dollars ($500,000,00), with respect to the insurance
required to be carrled by MTD pursuant to this Subs ction 3.C.1, provided,
however, MTD shall be responsible for the payment of any deductible or self-
insured retention amounts and the defense and indemnity obligations set forth in
this Agteement in the event thaf an insurer does not participate in the defense and/or
indemnity of a claim tendered by Grantor pending exhaustion of a deductible or
self-retention amount, it being the intent of the parties that Grantor shall be fully
insured from the first dollar of any claimed loss.

()  Automobile liability insurance in the amount of Five Million Dollars
($5,000,000.00) per occurrence for bodily injury and for property damage
combined.

(vil) Statutory Worker's Compensation insurance as required by the laws of the
state in which the Property is located.

Busstop License Agreement for CT Posl 12-6
May 15,2012

Copyright National Academy of Sciences. All rights reserved.

107



http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

108

Milford Transit District/ Westfield Connecticut Post
Bus Stop Nonexolusive License Agreement Extension
Draft as of May 15, 2012

Page 5

=

i)

i

(ix)  Property insurance for damage or loss to MTD’s assets including tools,
equipment, supplies and temporary structures required for operating the Proposed
Bus Stop.

(x)  Employer's liability in the amount of $1,000,000 each accident, $1,000,000
each employee, $1,000,000 policy aggregate by disease,

Except for Workers Compensation, the insurance policies required herein shall
name, by endorsement the following parties as additional insureds: “The
Connecticut Post Limited Partnership, Westfield America Limited Partnership,
Westfield, LLC, Westfield America, Inc, and any and all of their respective
parents, partners, subsidiaries, affiliates, employees, agents, officers and
representatives, together with any mortgagee from time to time of Grantor’s
interest, are named as an additional insured, as their interests may appear”, The
Commercial General Liability policy shall contain a provision that such policy
shall be primary and any policies catried by any of the additional insured parties
shall be excess and non-contributing, Additionally, the insurance policies must
contain a waiver by the insurer of any right to subrogation and to the extent that
MTD’s insurance company pursues recovery against Grantor, MTD agrees to
completely reimburse Grantor for any such losses,

The insurance policies required herein shall provide that the required coverages
will not be canceled or materially reduced except by written notice to Grantor
given at least thirty (30) days prior to the effective date of such cancellation or
reduction. In the event the coverage evidenced by any of the certificate(s) is
canceled or reduced, MTD shall procure new insurance policies, and shall furnish
to Grantor before the effective date of such cancellation, certificates, and/or
endotsements as set forth hereinabove, conforming to the above requirements.

MTD'’s insurance carriers shall recognize that the coverage afforded the additional
insureds also applies to any limited or general partner(s) comprising the same,
Said policies of insurance shall include the following language:

“... Insurance qfforded to the additlonal insured(s) is primary and non-
contributing with any other insurance as may be mainiained by the
additional insured(s). ...".

G, Prior to the utilization of the Proposed Bus Stop by MTD, MTD shall furnish

satisfactory proof by certificate that the required Insurance and endorsements has
been procured and that Grantor and Manager have been named as additional
insureds as respects all insurance policies required by this Section 2.C.

Busstop License Agreement for CT Post 12-6
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H. Notwithstanding anything to the contrary, the insurance required by Section 3.C.
may be carried under any plan of self-insurance on the condition that MTD has
and maintains adequate reserves or assets for the risks so self-insured against.

Unless otherwise prohibited by law, MTD, on behalf of itself and anyone
claiming through MTD (including, but not limited to, its employees), hereby
releases, and forever discharges Grantee and its affiliates, partners, officers,
agents, representatives and employees from any and all damages, losses, clalms,
demands, liabilities, obligations, actions and causes whatsoever, whether known
or unknown, whether liability be direct or indirect, liquidated or unliquidated,
whether absolute or contingent, foreseen or unforeseen, suspected or unsuspected,
anticipated or unanticipated, disclosed or undisclosed, and whether or not
heretofore asserted, upon or by reason or as a result of the use of or access to the
Propetty, so long as such loss or damage is not caused by the gross negligence or
willful misconduct of any of Grantee or its affiliates, pattners, officers, agents,
representatives and employees.

=

4, No Park And Ride, Nothing in this Agreement is intended to permit nor create a
park and ride facility at the Property, MTD shall use its best efforts and shall cooperate with the
Gxantm in preventing the common areas of the Property adjacent to the Proposed Bus Stop and
the Existing Bus Stop from belng used as a park and ride facility by the patrons of MTD and

Other Area Operators.

5. Advertising Displays, Marketing and Vending. Grantor shall retain the exclusive

right to construct, opetate and maintaln within the Proposed Bus Stop (i) static, electronic or
illuminated advertising and marketing displays, (ii) Property marketing materials, and (iii)
vending machines, and (iv) any other structures in Grantor’s reasonable discretion. MTD shall
retain the right to display within the area where the Proposed Bus Stop is located transit related
materials including transfer information and bus route maps, as deemed appropriate by the
MTD's Transportation Director. Any such material shall be previously approved by Grantor.

6. Approvals. Any approval required hetein shall not be unreasonably withheld or
delayed. No approval shall be deemed given unless in writing and signed by the patty whose
approval is required.

7. Termination. This Agreement and the licenses granted herein shall terminate and
be of no further effect upon expiration of the Term of this Agreement (“Expiration Date”),
unless eatlier terminated, modified or extended pursuant to the provisions of this Agreement or
mutual consent of the parties, This Agreement may be terminated earlier than the Expiration

Date only by:

(i)  Cessation of use of the Proposed Bus Stop for mote than six (6)
continuous months by MTD after written notice of termination from the

Busstop License Agreement for CT Post 12-6
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(i)
(i)

Grantor to MTD of such apparent cessation and providing MTD the
opportunity to reactivate MTD’s use of the Proposed Bus Stop within
thirty (30) days after Grantor sends notice of its intent o terminate; or
A breach of this Agreement by MTD which is not cured within twenty
(20) days after receipt of written notice of such breach from the Grantor.
Grantor shall have the right to require MTD fo relocate the

Proposed Bus Stop to another site on the Property that is agreeable

to both parties and the cost of such relocation shall be borne by
Grantor. The new site must provide for amenities that are equal to

the site whete the Proposed Bus Stop is located, If the parties

cannot agree on an alternate site or it is not feasible to provide

another site or equal amenities, Grantor shall have the right to
terminate this Agreement; provided, however, Grantor shall pay

MTD a termination fee equal to the amortized value of the

Installation Costs based on the remaining useful life of the facility.

8. Liens. MTD shall not suffer or permit any liens against the Property resulting from
the activities of the Proposed Bus Stop and/or MTD.

9, Effect Upon Subsequent Parties. This Agreement and the obligations set forth herein
shall be binding upon and inure to the benefit of the successors, assigns, heirs and legal

representatives of the parties hereto,

10, Notices.

Any notice, demand, request, consent, apptoval, designation, or other communication
(“notice”) which any party is required or desires to give or make or communicate to any
other patty shall be in writing and shall be given or made or communicated by United
States Postal Service (USPS) certified mail, return receipt requested, address as follows:

A,

Milford Transit District

259 Research Drive

Milford, CT 06460
Telephone; 203-874-4507
Attention: BExecutive Director

Grantor; Westfield, LLC

11601 Wilshire Boulevard, 1 1th Floot
Los Angeles, California

90025-1748

Telephone; (310) 478-4456
Altention:  Legal Department

Busstop License Agreement for CT Post 12-6

May 15,2012

Copyright National Academy of Sciences. All rights reserved.



http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

111

Milford Transit District/Westfield Connectiout Post
Bus Stop Nonexclusive License Agreement Extension
Draft as of May 15, 2012

Page 8

11,

12,

13.

14,

With a copy to: Mall Manager
Westfield Connecticut Post Mall
1201 Boston Post Road
Milford, CT 06460

Ench party may designate a different address by notice similarly at anytime during the
Term. Any notice so sent shall be deemed to have been given, made or communicated,
as the case may be, on the date the same was deposited in the USPS mail as certified
mall, return receipt requested, with postage thereon fully prepaid.

Interpretation,
The pacties hereby acknowledge:

A. This Agreement represents the negotiated terms, covenants, conditions and
obligations of the parties; and

B. The party responsible for drafting any such term, covenant, condition or
obligation shall not be prejudiced by any presumption, canon of construction,
implication or rule requiring construction/interpretation against the party
responsible for the same.

Counterpants.

This Agreement may be executed in any number of counterparts, each of which shall be
deemed an original, and all such counterparts shall constitute one and the same
instroment, The signature of a party to any counterpart may be removed and attached to
any other counterpatt, Any counterpart to which is attached the signatures of all parties
hereto shall constitute an original of this Agreement,

Attorney Fees.

If any action at law or in equity is commenced to enforce or interpret the terms of this
Agreement, then the prevailing party shall be entitled to recover reasonable attorney’s
fees (including allocated costs for in-house attorney’s fees as the court may adjudge
reasonable), costs and necessary disbursements incurred thereirt by the prevailing party,
including, without limitation, any such fees, costs or disbursements incurred on any
appeal from such action or proceeding in addition to any other relief to which such party

may be entitled.

Governing Laws And Scope Of Agreement.

Busstop License Agreement for CT Post 12-6
May 15,2012

Copyright National Academy of Sciences. All rights reserved.



http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

112

Milford Transit District/Westfield Connecticut Post
Bus Stop Nonexclusive License Agreement Extension
Draft as of May 15, 2012

Page 9

This Agreement shall be governed pursuant to the laws of the State of Connecticut. This

~ Agreement constitutes the entire agreement between the parties regarding its subject

15.

16.

17.

matter, If any provision or portion of a provision is held by a court to be invalid, void or
unenforceable, then the remaining provisions and portions thereof shall nevertheless
continue in full force and effect.

No Pattnership.

Nothing contained in this Agreement or any acts of the paities hereto shall be deemed or
construed to create the relationship of principal and agent, or a partnership, joint venture
or any association between the parties,

Not A Public Dedication.

Nothing herein contained shall be deemed to be a gift or dedication of any portion of the
Property to the genetal public or for the general public or for any public purpose
whatsoever, it being the intention of the parties hereto that this Agreement shall be
strictly limited to and for the purposes herein expressed and strictly for the benefit of the
parties hereto. Notwithstanding anything to the contraty, the Grantor shall have the right
to place along, under, across and over the Proposed Bus Stop electtic light and power
lines, water lines, sewer lines, gas lines, cable Jines and other utilities provided such
installations do not unreasonably interfers with the Proposed Bus Stop, and such
installations meet all applicable regulations.

Assignment,

The License and this Agreement may not be assigned or otherwise transferred or
encumbered by MTD, nor may any portion of the premises where the Existing Bus Stop
or the Proposed Bus Stop be subleased or sublicensed by MTD, without Grantor’s prior
written approval, which Grantor may withhold in its sole and absolute discretion.

Russtop License Ageeement for CT Post 12-6
May 15,2012
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IN WITNESS WHEREOF, this Agreement shall become fully excuted as of the Effective Date.

GRANTOR
THE CONNECTICUT POST LIMITED PARTNERSHIP, a Connecticut limited partnership

By: Connectlcut Post Mall LLC, a Delaware limited liability company, its general partner

By: Westfield America Limited Partnership, a Delaware limited partnership, its sole member

By: Westfield U.S, Holdings, LLC, a Delaware limited liability

compa K\Mn&
By:

Name: )
Title: (csovel c‘\ J w\«) e

MILFORD TRANSITDISTRICT

By:
Name: Anthony Piselli

Title: Chairman of the Board '
Date: </ 12 2017 Do

Approved As To Porm;

By:
Name:
Title:
Date: ,2011

By:
Name:

Title:
Date: ,2011

JM/abn

Busstop License Agrecent for CT Past 12-6
May 15, 2012
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EXHIBIT “C»

BUS SCHEDULE

Busstop Llcenso Agreement for CT Post 12:6
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Union Station Intermodal Transportation Center

Sources of Funds
updated 9-12-08

Description of Source Totals FTA EOTPW Match EOTPW Bond! Expended Refunded Balance
ral ng: 4
5309 and High Priority Project Fund Contracts:
FY 97
FTA 5309 Grant 03-0214 - Grant Closed cuo.ammﬁ 744,372 186,093 930,465 0
FY 99 wm
FTA 5309 Grant 03-0216-02 - Grant Closed N.wwu.mww% 2,217,820 554,455 2,772,275 0
FY 01 ﬁ
FTA 5309 Grant 03-0239-01 -Grant Closed ~Lm».wom,, ; 1,721,524 430,381 2,151,905 0
HPP Grant 90-X343-01 - Grant Open 9,695,015 7,756,012 1,939,003 10,820,790 2,464,000 1,338,225
Fr 02 &

FTA 5309 Grant 03-0267 - Grant Open FMbeobww 1,520,000 380,000 ] 1,900,000
Sub-Total Contracts: :.&aw‘mmo@ 13,959,728 3,489,932 16,675,435 3,238,225
5309 and High Priority Project Fund Earmarks: %

FY 02 i

FTA 5309 Earmark 3,050,145 2,440,116 610,029 0 3,050,145
FY 03

FTA 5309 Earmark 7,377,590 5,902,072 1,475,518 0 7,377,590

HPP Earmark 5,681,475 4,545,180 1,136,295 0 5,681,475
FY 04 :

FTA 5309 Earmark 5,461,164 m 4,368,931 1,092,233 0 5,461,164
FY 05 ﬂ

FTA 5309 Earmark 8,131,354 6,505,083 1,626,271 0 8,131,354
Sub-Total Earmarks: 29,701,728 23,761,382 5,940,346 0 29,701,728
Other Sources:

State Transportation Bond Earmarks:
1997 Bond Bill
Earmark 6,250,000 , o] 0 6,250,000 0 6,250,000
Advanced 3,750,000 0 0 3,750,000 171,287 3,578,713

2002 Bond Bill 1,000,000 0 0 1,000,000 0 1,000,000
A& F Off-Street Parking Program:

Off-Street Parking Grant (1994/1997 Bond Bills): 7,699,875 0 0 7,699,875 0 7,699,875
Totals 65,851,263 37,721,110 9,430,278 18,699,875 16,675,435 51,468,540
NOTES:

1. FTA/EOTPW Expenditures FY 97-01 - Expenditures as noted.
2. FY 02, 03, 04 and 05 Federal 5309 Earmarks - Expire on 9/30/08.

3. 1997 Transportation Bond Earmark - Language revised in 2000 requiring full $10 mi

$4,282,800 in state funding for use as urban renewal plan deposit. These funds were not expended and are in a PVTA account.

4. 2002 Transportation Bond Earmark - No expiration date on earmark.

e

Off-Street Parking Funds - Grant agreement was executed in 2002 and will expire 6/30/09.

llion to be paid to PVTA by 12/31/00. $3,750,000 was disbursed as part of

6. Other Sources/State Transp. Bond Earmark - $171,287 includes $150,937.64 in SRA on-going maint. exp. for Union Station and $20,349.72 in PVTA project legal and mgt. services costs

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

146

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

147

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

148

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

149

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

150

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

151

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

152

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

153

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

154

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

155

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

156

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

157

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

158

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

159

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

160

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

161

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

162

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

163

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

164

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

165

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

166

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

167

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

168

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

169

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

170

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

171

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

172

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

173

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

174

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

175

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

176

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

177

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

178

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

179

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

180

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

181

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

182

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

183

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

184

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

185

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

186

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

187

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

188

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

189

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

190

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

191

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

192

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

193

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

194

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

195

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

196

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

197

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

198

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

199

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

200

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

201

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

202

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

203

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

204

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

205

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

206

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

207

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

208

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

209

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

210

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

211

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

212

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

213

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

214

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

215

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

216

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

217

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

218

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

219

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

220

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

221

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

222

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

223

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

224

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

225

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

226

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

227

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

228

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

229

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

230

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

231

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

232

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues
.

.

‘ | l 6 .

COMPRESSED NATURAL GAS VEHICLE
FUELING STATION AND CNG SALES AGREEMENT

This Agreement (the "Agreement") is made and entered into as of July 31, 2011 by
and between Stark Area Regional Transit Authority, a Transit Agency (“SARTA”) located in
Canton, Ohio and CLEAN ENERGY, a California corporation ("CE"). SARTA and CE are
sometimes referred to in this Agreement individually as a “Party” or jointly as “Parties”.

In consideration of the mutual promises, covenants, and agreements herein contained,
the sufficiency of which is hereby agreed to by the Parties, the Parties hereto agree as follows:

ARTICLE 1
SCOPE OF AGREEMENT AND DEFINITIONS

1.1 Intent. This Agreement expresses the terms and conditions pursuant to which
SARTA authorizes CE to design, construct, retail fuel to Third Party Users (hereinafter defined), and
maintain a compressed natural gas fueling station on property owned by SARTA located at 1600
Gateway Blvd SE, Canton, OH 44707 for SARTA’s use and other authorized users. This Agreement
includes certain mandatory requirements under federal and Ohio law which are included with this
Agreement as Exhibit VI which is hereby incorporated herein, all references to the Agreement shall
include all exhibits hereto.

1.2 Definitions. Asused in this Agreement, the following terms and expressions
shall have the indicated meanings:

"Agreement" means this document and any and all exhibits attached hereto.

"CE" means Clean Energy acting by and through its employees, officers, affiliates,
subcontractors and authorized agents.

"SARTA" means Stark Area Regional Transit Authority, acting by and through its
employees, officers and authorized agents.

"CNG" means pipeline quality natural gas, compressed for vehicle use.

"CNG Vehicle(s)" means motor vehicles powered by internal combustion engines
using CNG as a primary fuel.

“Gasoline Gallon Equivalent” means 124,800 BTU/gallon. Also referred to as a
GGE.

"Party" or "Parties" means CE and SARTA, in their respective capacities as parties to
this Agreement.

-1-
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"Premises" means that portion of the real property owned by SARTA and located at
1600 Gateway Blvd SE, Canton, OH 44707 upon which the Station will be
constructed and operated as more fully described in Exhibit L.

"Station" means the facility for refueling CNG Vehicles designed, constructed,
operated and maintained by CE as more fully described in Exhibit II.

"Therm" means 100,000 British Thermal Units.

"Third Party Users" means CNG vehicles owned and/or operated by entities other
than SARTA.

ARTICLE 2
RESPONSIBILITIES OF CE

2.1 Station. CE shall design, construct, retail to Third Party Users, and maintain
the Station on the Premises, and shall be responsible for obtaining, all permits relating to the design,
construction, operation and maintenance of the Station. The Station shall be located on the Premises
as shown in Exhibit I. All work by CE hereunder for which a license is required will be performed
by contractors and/or individuals who are licensed to perform such work. The Station will also
include a dispenser designed for public access (the “Public Dispenser”) as shown in Exhibit I. The
Parties agree that the portion of the real property with the Public Dispenser is Two Percent (2.0%)
(hereinafter “CE’s Share™) of the Premises. SARTA covenants to use commercially reasonable
efforts to cooperate with CE in obtaining all permits necessary for the Station to be operational by
December 20, 2011.

2.2 Natural Gas Service to SARTA. SARTA shall be solely responsible for the
procurement of natural gas for the Station.

23 CNG Service to Third-Party Users. CE shall retail CNG from the Station to
fuel third party vehicles and will bill the Third-Party Users at a price determined by CE in its sole
and absolute discretion (the “Retail Rate”). CE shall also use commercially reasonable efforts to
negotiate mutually agreeable fuel price agreements with Stark County non-profit and governmental
entities interested in fueling their fleets at the Station.

2.4  Maintenance. CE shall maintain the Station in accordance with the following
requirements:

2.4.1 Routine Maintenance.

(a) CE shall provide scheduled, routine maintenance service for the
term of this Agreement and shall repair, or replace, any defective parts or equipment, all
in accordance with Exhibit V and all to keep the equipment in good working order during
the term hereof.

(b) In accordance with Exhibit III, SARTA shall pay to CE an
operations and maintenance fee (the “O&M Fee™) for the services to be provided under

2-
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this Section. CE shall also perform other necessary maintenance or repairs, including
emergency repairs, and training as set forth in this Article 2 at its expense as part of the
O&M Fee, in order to keep the Station operating.

(c) The Parties agree that CE will bill CE’s then-existing labor and
material rates for services not included in Exhibit V or this Article 2, such services to be
paid by SARTA in addition to the O&M Fee. Exhibit III reflects CE’s rates for these
additional services effective at the time of execution of this Agreement, but the Parties
agree and acknowledge that these rates are subject to change during the Term.

(d) Any maintenance or repair costs incurred due to damage, abuse or
neglect by SARTA’s personnel shall be considered additional services and billed to
SARTA at CE’s then-existing rates.

(e) With the exception of a Force Majeure condition causing damage
or destruction to the Station (in which case Paragraph 8.5 below shall apply) and the
utilities and taxes which are the responsibility of SARTA pursuant to Article 3 below, CE
shall however bear all costs related to the Public Dispenser and related infrastructure,
including any damage caused by any users other than SARTA, including any Third Party
Users.

2.42 Scheduling. CE and SARTA shall mutually agree on times for
maintenance services that require the Station to be out of operation for more than four (4) hours and
such scheduling shall be completed at such times so as to provide minimal interference with SARTA
bus and vehicle operations and normal schedule.

2.4.3 Service Calls. CE shall be available to provide emergency repair
service on a 24-hour, 7-day per week basis, and will provide an emergency contact telephone number
to SARTA. In the event of an emergency at the Station, CE shall respond as soon as is commercially
reasonable following notification by SARTA, and will restore the operation of the Station as soon as
is commercially reasonable.

2.5  Training. CE shall offer reasonable training programs to educate SARTA's
personnel as to the procedures for the safe and efficient use of the Station, including, without
limitation, procedures relating to safe vehicle fueling, troubleshooting and appropriate emergency
procedures.

2.6  Compliance with Law. In performing the obligations under this Agreement,
CE shall comply with all applicable federal, state and local laws, regulations, ordinances and rulings,
including (but not limited to) those pertaining to health, safety, employment and environmental
matters.

2.7  CE's Costs. Except as explicitly specified in this Article 2 and in Exhibit II,
or as may be separately agreed to in an authorized writing by SARTA and CE, CE shall not charge
SARTA for other costs incurred in providing the services described in this Article.

2.8 Subsurface Due Diligence. Prior to conducting any subsurface exploration,
CE shall use commercially reasonable efforts to make inquiry to determine any subsurface

-3-
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obstructions or structures such as utility lines or wires, cables, piping, tanks, vaults, etc
(including contacting the Ohio Public Utilities Commission call before you dig hotline 1-800
OUPS) on the Premises. Concurrently with the execution of this Agreement SARTA has
provided CE with that certain Environmental Site Assessment — Phase 1 5.81 Acres — 1600
Gateway Blvd. SE for Stark Area Regional Transit Authority located in the City of Canton, OL
306 & 307, Stark County, Ohio dated July 2011 and prepared by Hammontree and Associates.,
LTD (referred to herein as the “Report™), such Report attached hereto as Exhibit VII. In addition
to the Report, SARTA shall use commercially reasonable efforts to provide CE with documents,
plans, as builts or other records in its possession (but not those otherwise publicly available)
indicating the location of any underground structures on the Premise. If after completing its
subsurface exploration, CE determines that the condition of the Premises is not acceptable for
commencement of the work hereunder and completion of the Station, CE or SARTA may
terminate this Agreement upon written notice of termination to the other Party and thereafter
neither party shall have any further liability hereunder (except to the extent Paragraph 4.3 below
applies). Notwithstanding anything herein to the contrary, CE shall not be legally or financially
responsible for the removal of any subsurface structures or any repair of any damage to
subsurface structures, except to the extent such damage is caused by CE’s negligent or willful
actions or omissions.

2.9 CE’s General Representation and Warranties.

CE represents and warrants to SARTA that, while this Agreement remains in force:

(a) all charges have been and will be calculated in a manner that gives full credit for all
discounts agreed with, or available to SARTA, pursuant to the terms of this
Agreement;

(b) it has, and will have, full authority:
(1) to execute this Agreement; and

(i1)  to provide the services and equipment that it agrees to provide under this
Agreement according to the terms set forth in this Agreement;

(c) it 1s a corporation duly organized and in good standing under the laws of its
jurisdiction of organization;

(d) the execution of this Agreement is not in contravention or conflict with any term or
provision of its articles of incorporation or bylaws or any agreement or instrument to
which it is a party;

(e) this Agreement is legally valid, binding and enforceable against CE;

63 it will, and will cause its personnel to comply with all applicable laws, rules and
regulations governing the performance of each of their respective obligations under
this Agreement and shall maintain, and cause to be maintained in good standing any

-4-

Copyright National Academy of Sciences. All rights reserved.



http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

R

1

(g

(h)

@)

(k)

)

(m)

(n)

(0)

requisite licenses, registrations, approvals and exemptions required for it or its
personnel to perform its respective obligations under their Agreement;

any products, materials or equipment provided will comply with the specifications
and any description of materials provided by CE and will meet any performance
criteria set out or referred to in the specifications;

it will perform and comply with (and will ensure that all its personnel will comply
with) its obligations under this Agreement in a timely fashion consistent with
standard practices in the industry (time is of the essence for all of CE’s obligations
hereunder);

it will ensure that, where SARTA is reliant on the expertise of the CE or any CE
personnel in providing professional advice (including recommendations as to which
materials, equipment or products should be used, implemented, modified or
replaced), such advice will be given in an impartial, informed and independent
manner and in the best interests of SARTA;

it will ensure that the services are performed with due diligence, reasonable skill and
care and in accordance with best industry practice at all times;

it and all CE personnel will comply; and ensure that the products and services
comply; with all applicable laws and other governmental, statutory and/or regulatory
requirements and guidance which may from time to time be applicable to the
products and to the provision of the installation and related Services to SARTA,
including (without limitation) all applicable regulations regarding Ohio or federal
department of transportation or local rules and regulations regarding fuel and safety
requirements, all Occupational Safety and Health Administration regulations and
related site safety guidelines, and site work permitting requirements and all
environmental regulations;

it will not, and will ensure that that any of its personnel will not, do anything (by act
or omission) which might invalidate any warranty in respect of any materials,
equipment or products provided;

there is no material threatened or pending legal proceeding or government action to
which it is a party or to which any of its property is subject, which could materially
and adversely affect its ability to enter into this Agreement and/or perform all of its
obligations hereunder;

it will ensure that all CE personnel, agents and contractors will, when allowed the use
of any SARTAs site or equipment, comply with the applicable site security, system
usage and other policies and procedures in force from time to time and identified in
writing by SARTA to CE and/or posted in plain view at the SARTA sites;

it will ensure that the CE personnel will at all times behave in a courteous,
professional and appropriate manner and that no CE personnel will act or make any

-5-
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statement or otherwise behave in any manner that is reasonably likely to result in any
prejudice to SARTA (including to its reputation);

(p) it will ensure that the CE personnel have appropriate experience, qualifications and
expertise;

@ it will ensure that all equipment, materials and products furnished hereunder shall be
new, in good condition and of good workmanship, free from any defect or any lien or
encumbrance, merchantable, fit for their intended purposes or any other purpose
specifically made known in writing to CE by SARTA, match all specifications
contained in the Agreement prior to implementation, and at all times shall be in
compliance with all applicable laws and regulations and will be produced by persons
with adequate training and expertise;

() it will ensure that all subcontractors and sub-sub-contractors and all material-men
and others providing work or materials for the project are timely paid, and that no
such party places or attempts to place any lien on the project property or any funds
used in connection therewith;

(s) it will ensure that the equipment, materials and products provided will not infringe on
any patent, license or other intellectual property; and

3] it will ensure that no activity performed by CE under this Agreement shall void any
manufacturer warranties on any equipment, materials and/or products furnished
hereunder.

CE shall fully and effectively indemnify and keep indemnified SARTA from and against, and agrees
to pay on demand, any and all losses, liabilities, damages and expenses (including legal fees on a full
indemnity basis) incurred by or awarded against SARTA as a result of any breach of the warranties,
representations and/or undertakings in this Agreement. Without prejudice to the foregoing or to any
other rights or remedies of SARTA, in the event of breach of any warranty, representation or
undertaking, CE undertakes promptly to remedy the breach (or the circumstances giving rise to the
breach) without charge.

In addition (and without prejudice) to all other rights under this Agreement, SARTA may
suspend this Agreement for any period and/or terminate this Agreement on written notice if it
learns information giving it a factual basis to conclude that CE has breached the warranties,
representations and undertakings given in this Agreement, provided that prior to any suspension
or termination in accordance with the foregoing, SARTA agrees to give CE a minimum of
fifteen (15) days written notice and an opportunity to cure (and where it is not commercially
reasonable for CE to fully effect a cure within the fifteen (15) day period, it shall be sufficient for
CE to commence implementation of the cure within such fifteen (15) day period and thereafter
proceed diligently to cure the breach).

-6-
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The representations and warranties of Contractor set forth in this Agreement shall survive the
termination hereof.

ARTICLE 3
SARTA'S RESPONSIBILITIES

3.1 Maintenance of Premises. SARTA shall maintain the Premises and the real
property in the vicinity of the Station in a clean, safe, and commercially reasonable condition suitable
for CNG vehicle refueling use, including the ingress to, and egress from, the Station.

3.2  INTENTIONALLY DELTED.

33 Refueling Vehicles. SARTA employees shall refuel its CNG Vehicles and
SARTA shall alone be responsible for the acts of such employees. SARTA will use commercially
reasonable efforts to have its employees attend the appropriate training and supervision session to be
provided by CE for SARTA employees in accordance with Paragraph 2.5 above.

3.4  Utilities. SARTA shall pay any connection or installation fees associated with
installing utility service at the Station, including gas, electricity, and telephone lines, and shall
provide a separate meter for electricity to the Public Dispenser. In addition, SARTA shall be
responsible for payment of all utility service charges for utility service consumed at the Station
during the Term (to the extent not separately metered for the Public Dispenser, in which case CE
shall pay the utility provider directly) including, without limitation, electricity, water, waste disposal,
refuse collection and other utility-type services furnished to CE or the Station. Asto gas utility only,
CE shall provide to SARTA full reimbursement for gas retailed by CE to Third Party Users, as
provided in paragraph 6.3 below. In connection with the work under the Agreement, CE shall
coordinate all of its activities through SARTA’s designated construction manager.

3.5  Compliance with Law. In performing its obligations under this Agreement,
SARTA shall comply with all applicable federal, state and local laws, regulations, ordinances and
rulings, including, but not limited to, those pertaining to health, safety, employment and
environmental matters.

3.6  Payment of CE Billings. SARTA shall pay each undisputed invoice submitted
by CE within twenty (20) days following receipt of the invoice by SARTA. If SARTA disputes in
whole or in part any invoice submitted by CE, SARTA shall provide written notice to CE within the
same 20 day timeframe as set forth above for payment. For purposes of this section, receipt shall be
defined as the actual receipt by SARTA of the invoice. Any payments not made when due shall
accrue interest on the unpaid amount at a rate of 12% per annum (provided CE provides notice to
SARTA that it has not received payment and if SARTA pays within 5 business days of such notice,
no interest will be due), and if charged shall be calculated from the date payment is due to and
including the date payment is received by CE, provided, however, that the foregoing interest charge
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shall not apply until the second (2™%) past due payment by SARTA in each calendar year during the
Term of this Agreement if, and only if, the first (1*') past due payment is in fact received by CE
within thirty (30) days following receipt of the applicable invoice by SARTA.

3.7 SARTA's Costs. Except as explicitly specified in this Article, or as may be
separately agreed to in an authorized writing by SARTA and CE, SARTA shall not charge CE for the
materials or labor utilized in providing the services provided in this Article. To the extent SARTA
does not qualify for an exemption, SARTA shall be responsible for all taxes (including, without
limitation, any real property taxes and assessments unless paid by CE pursuant to Paragraph 6.4
below) relating to the Premises, as well as any and all maintenance and repair costs, as contemplated
in this Article.

ARTICLE 4
LICENSE TO USE PREMISES

4.1 Permitted Use. To enable CE to fulfill its obligations set forth herein, SARTA
hereby licenses and permits CE to use the Premises solely in fulfillment of its obligations under this
Agreement and grants the right of ingress to and egress from the Premises to CE, CE’s employees,
agents, servants, customers, vendors, suppliers, patrons and invitees solely for the purposes
contemplated hereby in accordance with the terms and conditions of this Agreement. SARTA shall
not, and shall not permit others to, levy any rent, charge, lien or encumbrance not expressly provided
for in this Agreement against CE for the use of the Premises or the Station. Notwithstanding the
above however SARTA shall have no liability to CE in the event that any governmental
organization, including the Stark County Auditor’s office, elects to separately tax the area of the
Premises used for the Station and related equipment, but the Parties agree that in such event, CE’s
obligation is limited to the provisions of Paragraph 6.4 below.

4.2 Clear Title. SARTA is, and shall remain during the term of this Agreement,
the owner or lessee of the Premises, and subject to the provisions in section 4.1 above, shall not
allow any lien or encumbrance affecting the Station or CE's performance hereunder. SARTA shall
be the owner of the Station, and its parts and equipment.

4.3 Pre-Existing Conditions. The Premises shall be clear of pre-existing
underground hazards or soil contaminants that would impact the construction of the Station. For
ninety (90) days following the Effective Date, CE, its agents, consultants and contractors shall have
the right to enter upon the Premises at all reasonable times and upon reasonable prior notice to
SARTA, at its own cost, to inspect the Premises and conduct such surveys, tests and/or studies,
including but not limited to new Phase I or Phase Il Environmental Site Assessments and reviewing
the Report, as CE deems desirable. If during or at the conclusion of such ninety (90) day testing
period, CE determines, in its sole discretion, that the site is unsuitable for CE’s intended use, CE
may, without further obligation or penalty, terminate this Agreement by written notice to SARTA..
The Parties agree that CE shall have no financial or legal responsibility or liability for any pre-
existing conditions, hazardous substances that have migrated onto the Premises or the underground
storage tanks on the Premises. If at any time during the Term it is determined that underground
hazards, soil contaminants or soil conditions exist that either (a) require removal, replacement, and
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disposal of soils, materials or the underground storage tanks, (b) require remediation, or (c) require
unanticipated soil or foundation preparation work, and such conditions were either (i) caused by the
underground storage tanks on the Premises and/or (ii) not brought onto the Premises by CE, its
agents, contractors, representatives, or invitees, such conditions including, without limitation, pre-
existing hazardous substances, hazardous substances that migrate onto the Premises and any
condition referenced in the Report (including, without limitation, the underground storage tanks on
the Premises), SARTA shall be financially and legally responsible for such remediation, removal,
replacement preparation work, and/or disposal. If SARTA does not commence, within thirty (30)
days after discovery of any such pre-existing underground hazard or soil contaminant or soil
condition, and thereafter to diligently prosecute to completion the correction of such condition, CE
may, without further obligation or penalty, terminate this Agreement by written notice to SARTA
and thereafter the Parties will not have any further liability hereunder. This Section4.3 shall survive
termination of this Agreement.

ARTICLE 5
TERM AND TERMINATION

5.1 Term. The initial term of this Agreement shall commence on the date of this
Agreement (the “Effective Date”) and end on the tenth (10th) anniversary of the date SARTA first
dispenses CNG at the Station (the “Commencement Date”). CE shall notify SARTA of the
Commencement Date in writing. This Agreement shall automatically terminate unless SARTA gives
written notice of the renewal to CE and CE accepts at least six (6) months prior to such renewal date
in which case it will renew under the same terms and conditions, except that each renewal term shall
be for five (5) years. The initial term and any renewal terms are referred to herein as the "Term."

52  Termination. Notwithstanding the above, upon a material breach of this
Agreement, either Party shall have the right to terminate this Agreement, for cause, upon fifteen (15)
days written notice and opportunity to cure to the other Party, provided, however, that where it is not
commercially reasonable to fully effect a cure to the other Party within the fifteen (15) day period set
forth above, the Party in breach shall not be deemed to be in default of the Agreement and subject to
termination for cause where it commences implementation of the cure within such fifteen (15) day
period and thereafter proceeds diligently to cure the breach. In addition, notwithstanding Paragraph
5.1, this Agreement shall terminate upon (a) CE’s exercise of its right to terminate this Agreement
set forth in Paragraphs 2.8 and 4.3; or (b) SARTA’s exercise of its right to terminate this Agreement
set forth in Paragraph 2.9.

ARTICLE 6
PURCHASE OF STATION AND CE’S AND THIRD PARTIES' USE OF PUBLIC DISPENSER

6.1 Station Purchase. CE shall build the Station as described in Exhibit II to
provide a turn-key fueling facility for SARTA and SARTA shall pay for the Station construction in
accordance with the payment schedule described in Exhibit IV. SARTA will be responsible to pay
for the total Station cost: $1,607,039 (less the grant funding $575,000) totaling: $1,032039 to CE. Of
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that total, $614,000 shall not be federal dollars. SARTA will also be responsible to pay for the
locally outsourced labor and materials as stated in Exhibit IV.

6.2 Use of Station by Non-SARTA Vehicles. During the Term, CE will use
commercially reasonable efforts to market the Station to Third Party Users and sell CNG fuel from
the Public Dispenser to the Third Party Users at the Retail Rate, provided however that CE shall not
use the SARTA name, logo, image or otherwise refer to SARTA in any advertising or
communications without the prior written consent of SARTA (not to be unreasonably withheld,
delayed or conditioned).

6.3 Royalty. For all GGEs of CNG sold to Third Party Users from the Station’s
Public Dispenser, CE shall pay SARTA aroyalty payment in the amount of $0.05 per GGE, plus the
current monthly commodity price of natural gas paid by SARTA for the commodity including fully
allocated utility costs connected therewith. Royalty payments relating to this Article shall be made
by CE within thirty (30) days following the end of each calendar quarter.

6.4  Real Property Taxes. Upon CE’s receipt of supporting documentation
from the assessing authority, CE shall reimburse SARTA (within thirty (30) days of demand)
from time to time for any and all increases and/or imposition of a new real estate tax assessed
against the Premises which would not have occurred but for the construction of the Public
Dispenser on the Premises. SARTA shall notify CE in writing of any such real property taxes,
and SARTA shall further provide CE with specific documentation reasonably acceptable to CE
from the taxing authority. For the avoidance of doubt, CE shall not be responsible for any real
property taxes which would be applicable to the Premises irrespective of the construction,
existence or operation of the Public Dispenser, and in any event CE shall only be responsible for
the portion of the taxes equivalent to CE’s Share (unless the portion of the real property with the
Public Dispenser is separately assessed, in which case CE shall pay 100%). If SARTA shall
obtain a refund or rebate of any taxes to which CE contributes, SARTA shall refund to CE its
proportionate share thereof. CE shall not be responsible for interest or penalties imposed due to
SARTA failing to timely pay the tax bills. Any tax year shall be prorated to reflect the Term of
this Agreement.

ARTICLE 7
EXCISE, SALES AND USE TAXES

CE is currently required to, or may be required in the future to, collect and remit
certain federal, state and local taxes, including fuel use taxes, on CNG sold at the Station, subject to
certain exemptions. SARTA shall be responsible for all such applicable excise, sales and use taxes
related to its purchases of CNG under this Agreement. If SARTA qualifies for an exemption from
one or all of these taxes, SARTA shall furnish to CE appropriate certification authorizing non-
payment of the applicable tax or taxes. If SARTA fails to maintain its exemption status, or for any
other reason SARTA's exemption becomes invalid without notifying CE thereof, SARTA shall
timely pay to CE or the appropriate taxing authority all taxes, penalties and interest on any
nonpayments and underpayments of such taxes.

-10-
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ARTICLE 8
INDEMNIFICATION AND LIMITATION OF LIABILITY

8.1 Except to the extent that liabilities arise from CE's or its officers, directors,
employees, agents, contractors or subcontractors' (the “CE Indemnity Parties”) negligence or willful
misconduct, SARTA agrees to indemnify, defend and hold harmless CE and its officers, directors,
agents and employees from any and all third party claims alleging (i) personal injury to or death of
any person or persons caused by SARTA or its employees or (ii) damage to or loss of use of property
caused by SARTA or its employees or (iii) any pre-existing contamination of the Premises or
otherwise related to the presence of underground storage tanks on the Premises. Notwithstanding

| the above however, the maximum amount of recovery against SARTA by the CE Indemnity Parties
under (i) and (ii) only of this indemnification section Paragraph 8.1 shall not exceed the amount of
SARTA'’S applicable insurance coverage, which in no event shall be less than the minimum amounts
set forth in Article 9 of this Agreement.

8.2  Except to the extent that liabilities arise from SARTA’s or its employees,
agents, contractors or subcontractors' negligence or willful misconduct, CE agrees to indemnify,
defend and hold harmless SARTA and its officers, directors, agents and employees from any and all
third party claims alleging injury to or death of any person or persons or damage to or loss of use of
property, from whatever cause, occurring during the Term related in any way to the construction, use,
operation or maintenance of the Station by CE (except for any aspect of Station operation attributable
to SARTA or its employees or agents), negligence or willful misconduct by CE or its employees or
agents or material breaches of this Agreement by CE.

83 Indemnification Procedure. In the event any action is commenced or claim is
made or threatened against an indemnified party, hereunder (“Indemnitee”) as to which the other
party (“Indemnitor”) is obligated to indemnify Indemnitee or hold it harmless, Indemnitee shall
promptly notify Indemnitor of such event and Indemnitor shall assume the defense of, and may settle,
that part of any such claim or action commenced or made against Indemnitee which relates to
Indemnitor’s indemnification and Indemnitor may take such other steps as may be necessary to
protect itself. Indemnitor shall not be liable to Indemnitee on account of any settlement of any such
claim or litigation affected without Indemnitor’s consent. The right of Indemnitor to assume the
defense of any action shall be limited to that part of the action commenced against Indemnitee which
relates to Indemnitor’s obligation of indemnification and holding harmless.

8.4  Neither Party shall have any liability to the other Party for special,
consequential, or incidental damages, under this Agreement.

8.5 Dispute Resolution Procedures. In the event a dispute arises between the
Parties related to this Agreement, the following process shall be followed:

(a) Each Party will designate a senior executive ("Designated Representative") to
represent it in connection with any dispute that may arise between the Parties (a "Party Dispute").
The designations shall be as described elsewhere herein. Subsequent changesina Party's Designated
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Representative shall be in writing and communicated in the same manner.

(b) In the event that a Party Dispute should arise, the Designated Representatives will
meet, with their attorneys, if they so agree, within five (5) business days after written request by any
Party to any other Party (the "Dispute Notice") in an effort to resolve the Party Dispute.

(c) Ifthe Designated Representatives are unable to resolve the Party Dispute within
twenty (20) business days following their first meeting, the Party Dispute will be submitted to non-
binding mediation in Canton, Ohio before a mediator made available to the Parties through Stark
County Court of Common Pleas.

(d) In the event that the mediation process fails to result in a resolution of the Party
Dispute within forty-five (45) days following receipt of the Dispute Notice, the Parties may take any
action they may deem necessary to protect their interests subject to the requirements of Section 11.6.

8.6  Force Majeure. In the event that either party is prevented from performing its
duties and obligations pursuant to this Agreement by circumstances beyond its control, including,
without limitation, fires, floods, labor disputes, equipment failure, the interruption of utility services,
the cessation of providing necessary products or services to CE by any supplier to CE, war, acts of
terrorism, or Acts of God (hereinafter referred to as “Force Majeure™), then such party shall be
excused from performance hereunder during the period of such disability (“Force Majeure Period™).
If such party claims Force Majeure, such party shall notify the other party within 24 hours after it
learns of the existence of a Force Majeure condition, and will also provide the other party with an
estimate, if one can be reasonably made, of the anticipated Force Majeure Period. The party
claiming the Force Majeure will also notify the other party within 24 hours after the Force Majeure
condition has terminated. The party claiming the Force Majeure shall agree to use commercially
reasonable efforts to correct whatever events or circumstance cause the Force Majeure event. In the
event any Force Majeure condition causes damage or destruction to the Station (including, without
limitation, the Public Dispenser) after the completion of the Station and acceptance of the completed
Station in writing by SARTA, CE shall, upon SARTA’s request, repair any such damage and rebuild
the Station and shall bill SARTA for such replacement parts and labor at CE’s current labor rates.

ARTICLE 9
INSURANCE

CE shall procure at its expense, and maintain in full force and effect during the term
of this Agreement, including any renewals, the insurance set forth in pages 1 and 2 of Exhibit VI.

SARTA shall procure at its expense, and maintain in full force and effect during the
term of this Agreement, including any renewals, with insurance carriers rated at least A- VII or Better
in A.M. Best's Insurance Report and admitted to do business in the state where the Station is located,
the following primary insurance or self-insurance in at least the minimum amounts specified. Such
insurance shall be endorsed to require at least thirty (30) days' written notice to CE of cancellation.

-12-
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(a) Comprehensive Commercial General Liability Insurance, with a
combined single limit of not less than $10,000,000. Excess liability or umbrella liability
coverage may be used to evidence or provide limits in addition to primary limits of no less
than $1,000,000 on the commercial general liability policy.

(b) Comprehensive Commercial Automobile Liability Insurance,
including owned, non-owned and hired automobiles covering bodily injury and property
damage, to a combined single limit of $1,000,000.

(c) Workers Compensation and Employers Liability

(i) Workers compensation in compliance with applicable state and
federal laws.

(ii) Employers liability with a limit of not less than $1,000,000.

The requirements for carrying the foregoing insurance shall not derogate from the
provisions of indemnification as set forth in this Agreement.

SARTA shall send certificates of insurance evidencing such coverage within thirty
(30) days after the date of this Agreement to:

Clean Energy

3020 Old Ranch Parkway

Suite 400

Seal Beach, California 90740

Attn: Ms. Barbara Johnson

Fax: (562) 493-4532

Email: bjohnson@cleanenergyfuels.com

CE shall send certificates of insurance evidencing such coverage within thirty (30)
days after the date of this Agreement to:

Stark Area Regional Transit Authority
1600 Gateway Blvd SE

Canton, OH 44707

Attn: Kirt Conrad, CEO

Fax: (330) 454-5476

ARTICLE 10
DESIGNATED REPRESENTATIVES AND NOTICES
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10.1  Representatives. Each Party hereby designates the following as its
representative (and its “Designated Representative” for dispute resolution purposes) for the
administration of this Agreement:

CE: Peter J. Grace
3020 Old Ranch Parkway
Suite 400
Seal Beach, CA 90740
Telephone:  (562) 493-2804
Fax: (562) 493-4532

SARTA: Kirt Conrad
1600 Gateway Blvd SE
Canton, OH 44707
Telephone:  (330) 458-1047
Fax: (330) 454-5476

10.2  Notices. Except for SARTA’s request for service calls, which may be made
by telephone, notices pertaining to this Agreement shall be in writing and shall be transmitted either
by personal delivery, facsimile, or by overnight delivery carrier and shall be deemed to be delivered
up receipt. The addresses set forth below shall be the addresses used for notice purposes unless
written notice of a change of address is given:

CE: Clean Energy
3020 Old Ranch Parkway
Suite 400
Seal Beach, CA 90740
Attn: Mr. Peter J. Grace
Fax: (562) 493-4532

SARTA: Stark Area Regional Transit Authority
1600 Gateway Blvd SE
Canton, OH 44707
Attn: Kirt Conrad, CEO
Fax: (330) 454-5476

ARTICLE 11
MISCELLANEOUS

11.1  Assignment. Neither Party shall have the right to assign its rights or
obligations hereunder without obtaining the prior written consent of the other Party (which consent
shall not be unreasonably withheld), and any attempted assignment without such prior written
consent shall be void; provided that such consent shall not be necessary in the context of an
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acquisition of either Party by asset sale, merger, change in control or operation of law (in which case
the Party seeking assignment agrees to give written notice to the other Party). Permitted assigns and
successors in interest shall have the benefit of, and shall be bound by, all terms and conditions of this
Agreement. Notwithstanding anything contained herein to the contrary, either Party may assign this
Agreement to such Party's parent corporation, with notice to the other Party but without the consent
of the other Party.

11.2 Headings. The headings in this Agreement are for convenience and reference
only, and shall not affect the interpretation of this Agreement.

113 No Joint Venture. CE shall perform its duties herein as an independent
contractor. Nothing contained herein shall be considered to create the relationship of employer and
employee, partnership, joint venture or other association between the Parties, except as principal and
independent contractor agent.

11.4 Waiver. No waiver by either Party of any one or more defaults by the other
Party in the performance of any provisions of this Agreement shall operate or be construed as a
waiver of any other default or defaults, whether of a like or different character. No waiver or
modification of this Agreement shall occur as the result of any course of performance or usage of
trade.

11.5 Severability. If any provision of this Agreement or the application thereof to
any person or circumstances shall to any extent be held in any proceeding to be invalid or
unenforceable, the remainder of this Agreement shall be valid and enforceable to the fullest extent
permitted by law, but only if, and to the extent, such enforcement would not materially and adversely
alter the Parties’ essential objectives as expressed herein.

11.6 Governing Law, Forum and Venue. This Agreement shall be subject to and
construed in accordance with the laws of the State of Ohio with the courts of that State having
jurisdiction to resolve all disputes which may arise under or which relate to this Agreement. Any
and all claims or actions arising out of or relating to this Agreement shall be filed in and heard by the
state or federal courts with jurisdiction to hear such suits located in Canton, or Stark County, Ohio,
and each Party hereby consents to the jurisdiction of such courts and irrevocably waives any
objections thereto, including, without limitation, objections on the basis of improper venue or forum
non conveniens.

11.7 Counterparts and Facsimile Execution. This Agreement may be executed in
any number of counterparts, each of which, when so executed and delivered, shall be deemed an
original, and all of which taken together shall constitute one and the same agreement. Delivery of an
executed counterpart of this Agreement by facsimile shall be equally as effective as delivery ofa
manually executed counterpart. Any Party hereto delivering an executed counterpart of this
Agreement by facsimile shall also deliver a manually executed counterpart, but the failure to do so
shall not affect the validity, enforceability or binding effect of the counterpart executed and delivered
by facsimile.
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11.8  Attorney’s Fees. If any action at law or equity is commenced concerning this
Agreement or to enforce its terms, the prevailing Party in such matter shall be entitled to the payment
of reasonable attorneys” fees and costs as determined by the Court, in addition to any other relief
which may be awarded to that Party.

11.9  Additional Documents. The Parties agree to execute and to deliver to each
other any and all other additional documents and to take any additional steps reasonably necessary to
complete, to document and to carry out the business transaction contemplated by this Agreement.

11.10 Negotiated Transaction. The drafting and negotiation of this Agreement has
been participated in by all of the Parties. For all purposes, this Agreement shall be deemed to have
been drafted jointly by each of the Parties.

11.11 Representation regarding Authority to Sign Agreement. Each of the
representatives of the Parties signing this Agreement warrants and represents to the other that he, she
or it has the actual authority to sign this Agreement on behalf of the Party for whom he, she or it is
purporting to represent.

11.12 Entire Agreement. This Agreement and its exhibits contain the entire
agreement between the Parties and it supersedes any prior written or oral agreements between the
Parties concerning the subject matter of this Agreement. There are no representations, agreements,
or understandings between the Parties relating to the subject matter of this Agreement which are not
fully expressed within this Agreement and its exhibits.

11.13 Binding Effect. This Agreement shall be binding upon and inure to the benefit
of the respective heirs, successors, assigns, affiliates and personal representatives of the Parties.

11.14 Modification. This Agreement shall not be modified, amended, or changed
except in a writing signed by each of the Parties affected by such modification, amendment or
change.

11.15  Further Assurances. All of the Parties to this Agreement agree to perform any
and all further acts as are reasonably necessary to carry out the provisions of this Agreement.

[The remainder of this page has intentionally been left blank.]
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be
signed by their duly authorized representatives, effective as of the date first set forth above.

CLEAN ENBRGY STARK AREA REGIONAL TRANSIT
AUTHORITY -
,1/' / } .

By: 1= vt L ( N ng I

Petefy. Grace, 7N J

s . : (7 .4 K?' 7
Senior Vice President, Sales & Finance Blcee [ veRynSy
[Printed Name and Title]

ALY
L REC :‘7/5 V—,A/,qq\/c, [ /apm,/\/ €A
P>
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Exhibit I
The Premises and Station Location
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AGREEMENT FOR DISPOSITION AND DEVELOPMENT OF
REAL PROPERTY

LOCATED AT 5204 AND 5226 NORTH INTERSTATE AVENUE
IN THE _
~ CITY OF PORTLAND, COUNTY OF MULTN OMAH, STATE OF
OREGON

BETWEEN

REACH COMMUNITY DEVELOPMENT, INC.
AND
THE TRI-COUNTY METROPOLITAN TRANSPORTATION
DISTRICT OF OREGON (TRIMET)

~+- e Copyright-National Academy: of Sciences. All rights reserved.
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AGREEMENT FOR DISPOSITION AND DEVELOPMENT
: OF REAL PROPERTY

THIS AGREEMENT FOR DISPOSITION AND DEVELOPMENT OF REAL PROPERTY
(“Agreement”) is made .as of [)Ct 4457, 2007, by and between the TRI-COUNTY
METROPOLITAN TRANSPORTATION DISTRICT OF OREGON, an Oregon mass transit
district (“TriMet” or “the District”), and REACH Community Development, Inc., an Oregon non-
profit corporation (“Developer”). TriMet and Developer are referred to jointly in this Agreement as
“Parties” and individually as a “Party.” ‘

RECITALS

1. Pursuant to ORS Chapter 267, TriMet has authority to acquire, possess and dispose of real
property for the purpose of providing or operating a mass transit system and aiding the objects of
the District, and to take such action as may be necessary or convenient for the proper exercise of
the pdwers granted to TriMet.

2.  In September 2005, TriMet purchased with Federal Transit Administration grant funds a 24,000
square foot property at 5204 & 5226 N. Interstate Avenue (“Property”) with the intention to offer
the Property for joint development.

3. In March 2006, TriMet solicited development teams to present qualifications for joint
development of the Property. TriMet selected REACH Community Development as the most
qualified team and entered exclusive negotiations with REACH.

4. As a result of the exclusive negotiations process, Developer now proposes to construct and
operate 54 units of affordable housing with a minimum of 3,000 square feet of ground floor retail
on the Property (the “Project”).

5. By entering into this Agreement, Developer desires to commit itself, subject to the satisfaction of
certain contingencies provided for herein, to acquire and develop the Property in accordance with
the terms of this Agreement in order to construct the Project.

6.  TriMst finds that redevelopment of the Property in accordance with Developer’s proposal is
consistent with TriMet’s Real Property Management and Development Policy, will foster the
prudent use of mass transit facilities, will promote the health, safety and welfare of the
metropolitan area residents, and is in accord with the public purposes and provisions of
applicable law and requirements.

7.  TriMet, in consideration of the commitments made by Developer in this Agreement, desires to
convey the Property to Developer in accordance with Developer’s proposal and the terms of this
Agreement.

8.  Developer’s construction and operation of the Project on the Property in accordance with the
terms .of this Agreement, including without limitation the Scope of Development and Schedule of
Perfoimance, is a material inducement to TriMet’s conveyance of the Property to Developer.
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9. The Parties are now prepared to enter into this Agreement, pursuant to which Developer will
undertake acquisition of the Property, and the construction and operation of the Project thereon,
in accordance with the terms and conditions set forth below.

AGREEMENT
!
This| Agreement shall incorporate by this reference the Recitals, the Definitions and all Exhibits
hereto. The Parties, in consideration of the agreements set forth herein and for other valuable
consideration, the receipt and adequacy of which are hereby acknowledged, agree as follows:

DEFINITIONS

i

The following terms have the designated meanings in this Agreement:

1. “Affordable Housing” means housing where rents are set according to 30 percent of 50 percent
of the>area median income (except for units with Section 8 rent subsidies, wherein the “contract
rents”‘ are federally subsidized and the tenants pays no more than 35% of their income for rent),
adjustgd for household size, and where tenancy is generally restricted to households with
incomes below 50 percent of the area median income, adjusted for household size.

2. “Agréement” means this Disposition and Development Agreement and all attached Exhibits.

3. “Certificate of Completion” means a certificate that will be issued by TriMet to Developer
pursuqnt to Section 3.11 of this Agreement, subsequent to issuance of the architect’s certificate
of substantial completion and the City’s issuance of a certificate of occupancy for the Project,
indicating TriMet’s material acceptance of the construction of the Project.

4. “City” means the City of Portland, Oregon and its constituent bureaus and agencies.
5. “Closing Date” means the date on which the Deed from TriMet to Developer is recorded.
6. “Conqtructlon Plans and Specifications” means the detailed plans submitted to the City of

Portland in order to obtain all necessary permits for the Project, including:

o Site plans showing all structures upon the Property together with all connections to existing
or proposed utilities, roads, sidewalks and alleys;

¢ Landscaping plan;

¢ Elevations of the buildings depicting the site lines and the specific configuration and
relatlonshlp of design elements of the building exteriors, which describe the aesthetic and
techmcal aspects, including materials, of the building exteriors;

o Detalled engineering and architectural plans for the Project showing the utility, access and
structural support components, with all proposed connections to existing and proposed
utilities and services and the landscape plan based on current code requirements;

A calculation of gross building areas, the number of residential units by unit type, the
amount of commercial space, the floor-to-area ratio of the project, and the number of
parking spaces;

e An exterior finish schedule;
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|
o Eocation and dimensions for exterior signage and graphics;

xterior lighting plan; and
llpocatron and treatment of servicing requirements, trash collection, loading docks and
telated functional areas.

7. “Conifeyance” means the transfer of fee simple title to the Property by TriMet to Developer.

8. “Deed” means the form of Bargain and Sale Deed conveying fee simple title to the Property to
Develbper subject to TriMet’s right of re-entry to the Property substantially in the form attached
to thrq Agreement as Exhibit B.

9. “Desxgn Review Drawmgs” shall mean the plans submitted to the City for Design Review in
accordance with Title 33 of the Code of the City of Portland, including but not limited to:

o Site plans showing all structures upon the Property together with all connections to existing
QI‘ proposed utilities, roads, sidewalks and alleys;

o A general landscaping concept plan;

° ﬁlevatlons of the buildings to determine the site lines and the specific configuration and
relationship of design elements of the building exteriors, which describe the aesthetic and
technical aspects, including materials, of the building exteriors;

¢ A calculation of gross building areas, floor areas, height ratios and open spaces;

o A preliminary Exterior Finish Schedule;

° Proposed location and dimensions for exterior signage and graphrcs

o Exterior lighting plan; and

o A description of servicing requirements, trash collection locations, loading docks and
related functional areas.

'

10.  “Developer” means REACH Community Development, Inc., an Oregon non-profit corporation.
11.  “Effective Date” means the date that all Parties have executed this Agreement.

12 “Envi;ronmental Laws” means all federal, state and local laws, ordinances, rules and regulations
pertaining to the protection or regulation of the environment that apply to the Project, including
without limitation, Chapter 466 of the Oregon Revised Statutes, Chapter 341 of the Oregon
Administrative Rules, RCRA (defined herein), CERCLA (defined herein), the Safe Drinking
Water Act, the Clean Air Act, the Clean Water Act, and the Toxic Substances Control Act.

13. “Environmental Reports” means the Phase I Environmental Assessment dated May 4, 2004
prepared by Environmental Health Management, Inc. on behalf of TriMet,

14. “EscrOw Agent” means First American Title Insurance Company, 200 SW Market Street, Suite
250, Portland Oregon 97201.

} 15. “Fmal Termination Date” means the date by which all conditions precedent must be satisfied,
§ walved or otherwise resolved, as further described in Section 1.6.5, below...
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17.

18.

19.

20.

21.

22.

23.

24,

“Hazardous Substances” means any pollutant, dangerous substance, toxic substance, asbestos,
petroleum, petroleum product, hazardous waste, hazardous materials or hazardous substances as
defined in or regulated by Chapter 466 of the Oregon Revised Statutes, the Resource

259

Conservation Recovery Act, as amended, 42 USC Section 6901, et seq. (“RCRA”), the -

Comprehensive Environmental Response, Compensation and Liability Act, as amended, 42 USC
Section 9601, et seq. (‘CERCLA”), or any other Environmental Law.

“Investor” means the owner of any equity contributed to the Property, or any portion thereof,
other than Developer.

“Joint Development” means development that conforms with the requirements of 49 U.S.C.
53(03)(a)(1)(G) and as amended by Section 2003(a) of the Safe, Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for Users (SAFETEA-LU) and as further described in
Notice of Final Agency Guidance on the Eligibility of Joint Development Improvements Under
Federal Transit Law, Federal Register, Vol. 72, No. 25, Wednesday, February 7, 2007,

“Mortgage” means a imor’tgage or deed of trust against the Property, or any portion thereof,
recorded in the real property records of Multnomah County, Oregon.

“Mortgagee” means the holder of any Mortgage affecting or encumbering any portion of the
Property, together with any successor or assignee of such holder. The term “Mortgagee” shall
include any Mortgagee as owner of the Property or any part thereof as a result of foreclosure
proceedings, or action in lieu thereof, or any insurer or guarantor of any obligation or condition
secured by a mortgage but shall not include (a) any other party who thereafter obtains title to the
Property or such part from or through a Mortgagee or (b) any other purchaser at foreclosure sale
other than a Mortgageef;

“Notice” means any ,summons citation, order,. claim, litigation, investigation, proceeding,
judgment, letter or othEr communication, written or oral, issued by the Oregon Department of
Environmental Quahty (“DEQ”), the United States Environmental Protection Agency, TriMet,
and other federal, state or local authority or any other government having jurisdiction with respect
to the Property, '

“Property” means the‘i real property located at 5204 & 5226 N. Interstate Avenue, City of
Portland, Multnomah Cﬁounty, and State of Oregon, more fully described on Exhibit A, attached
hereto.

5
I
i

“Project” generally mtans the building and other improvements to be newly constructed by
Developer on the Property, including residential space, commercial space, parking, landscaping
and other improvements, substantially in accordance with the Scope of Development attached
hereto as Exhibit E, with such changes as Developer and TriMet may, from time to time,
mutually agree upon. :
|

“Project Budget” me#ns the summary financial analysis for the Project attached hereto as
Exhibit C, Exhibit C represents the sources and uses of funds and project costs as of the Effective

Date. Exhibit C may bcf amended as Project financing proceeds.
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25. “Purchase Price” means the price Developer shall pay to TriMet for the Property to be conveyed
by TriMet to Developer pursuant to Section 1.3.

26.  “Release” means releasing, spilling, leaking, pumping, pouring, emitting, emptying, discharging,
injecting, escaping, disposing or dumping.

27.  “Schedule of Performance” means the document describing the schedule by which construction
and development will be completed by Developer and attached hereto as Exhibit D.

28.  “Scope of Development” means the description of the improvements to be built comprising the
Project, attached hereto and incorporated herein as Exhibit E.

29.  “TriMet” means the Tri-County Metropolitan Transportation District of Oregon, a mass transit
district of the State of Oregon, exercising governmental functions and powers and organized and
existing pursuant to ORS Chapter 267. As used in this Agreement, TriMet includes an assignee
or successor to TriMet’s rights, powers, duties and responsibilities.

1. GENERAL TERMS OF CONVEYANCE.
1.1  Conveyance by Deed.

1.1.1 Deed. Subject to the terms, covenants and conditions of this Agreement, at
Closing, TriMet will convey the Property by Bargain & Sale Deed, in the form attached as Exhibit B,
to Developer.

1.1.2  Closing. The conveyance of the Property to Developer shall occur in an escrow
closing at the office of the Escrow Agent not later than the deadline for Closing set forth in the
Schedule of Performance. At Closing, Developer shall accept such conveyance and pay the Purchase
Price to TriMet in the manner as set forth in Section 1.3.

1.2 Conveyance of Property. Upon satisfaction of the Conditions Precedent to
Conveyance provided in Section 1.6 hereof and upon payment by Developer to TriMet of the Purchase
Price, TriMet will convey the Property to Developer by Deed. TriMet shall deliver possession of the
Property to Developer concurrently with the conveyance of title. Developer shall accept title and
possession on or before the dates established therefore in the Schedule of Performance.

1.3 Purchase Price. The total Purchase Price for the Property is three hundred thousand
and no/100 Dollars ($300,000.00).

1.4 Title Review,

1.4.1 TriMet will provide Developer with a preliminary title report on the Property
within twenty (20) days of the execution of this Agreement. Developer will have twenty (20) days
following the date of its receipt of the preliminary title report within which to request any additional
materials it may need from TriMet to review the title to the Property. Within ten (10) days of any such
request, TriMet will provide any additional materials within its control. Developer will have thirty (30)
days after receiving the preliminary title report (and any requested additional materials) to notify
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TriMet in writing if Developer objects to any item contained therein. Those items to which Developer
does not object will be deemed “Permitted Exceptions.” If Developer objects to any item, then TriMet
shall have twenty (20) days after receiving Developer’s written objection to notify Developer in writing
of its intention to remove or not remove the exceptions to which Developer objects prior to Closing. If
TriMet refuses to remove any such exception, Developer shall have ten (10) days within which to
terminate this Agreement in writing. If Developer does not terminate the Agreement, the exceptions
that Developer originally objected to will be deemed “Permitted Exceptions.” If TriMet does not give
its response to Developer’s objections within the twenty (20) day time period, Developer shall have
twenty (20) days within which to terminate this Agreement by written notice to TriMet.

1.4.2  Developer may obtain an update to the title report at anytime prior to the
Closing. Developer shall promptly give to TriMet a copy of any updated title report. Developer may
object to TriMet in writing of any exceptions (which are not Permitted Exceptions) to title that appear
on the updated title report as a result of TriMet’s actions or inactions. Within ten (10) days of
Developer’s written notice to TriMet described in the preceding sentence, TriMet shall notify
Developer in writing of its intention to remove or not remove the objected to exceptions to title prior to
Closing. If TriMet refuses to remove any such objected to exceptions, Developer may terminate this
Agreement with no recourse to TriMet or may proceed to Closing subject to same. Any exceptions that
Developer accepts at Closing are the “Final Permitted Exceptions”.

L5  Title Insurance, Survey, Property Taxes and Closing Costs.

1.5.1 Within thirty days after closing, TriMet, at its expense, shall provide Developer
with a standard coverage Owner’s Policy of Title Insurance, issued by Escrow Agent, in the amount of
the Purchase Price, free and clear of encumbrances, except Final Permitted Exceptions. Developer, at
its option and its sole expense, may elect to obtain extended coverage under such policy of title
insurance and TriMet agrees to execute any affidavits or other documents required by the Escrow
Agent to enable Developer to obtain such coverage.

1.5.2  Developer may obtain a Survey at its own expense.

‘ 1.5.3 Real property taxes and assessments for the current year (if any) will be prorated
as of the date of delivery of the Deed to Developer. Developer will pay all real property taxes and
assessments assessed and levied against the Property allocable to the period from and after Closing.

1.5.4 TriMet and Developer shall equally share the escrow fees charged by Escrow
Agent and the costs for recording a Memorandum of this Agreement. Developer shall pay for the costs
of recording the Deed and any other documents required to be recorded. All other Closing costs, if
any, shall be allocated in accordance with the customary practice in Multnomah County.

1.6 Conditions Precedent to Conveyance. Developer and TriMet are not obligated to
complete the Conveyance unless the following conditions are satisfied to the benefited Party’s

reasonable satisfaction. The Party benefited by a particular condition shall not unreasonably withhold,
condition or delay acknowledgment that a condition has been satisfied. :

1.6.1 To the Satisfaction of both TriMet and Developer:
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1.6.1.1 Developer shall have secured all land use and design review approvals
for the Project required by the City of Portland and no appeal of any required approval or permit shall
have been filed, and the time for any such appeal shall have expired. If an appeal has been filed, it
shall have been finally resolved.

1.6.1.2 The City of Portland shall be prepared to issue building permits that are
required to commence construction of the Project, subject only to Developer’s ownership of the

Property.

1.6.1.3 Developer shall have entered into a binding contract with a construction
contractor approved by TriMet for the construction of the Project, consistent with the Construction
Plans and Specifications.

1.6.1.4 Developer shall have provided to TriMet a Project Budget.

1.6.1.5 Developer shall have provided to TriMet a final construction budget,
which includes land costs, and hard and soft costs necessary to construct the Project, and the
construction budget shall be in substantial conformance with the Project Budget.

1.6.1.6 At least ten (10) business days prior to the scheduled date of Closing,
Developer shall have provided to TriMet evidence of construction and permanent financing
commitments necessary and sufficient to complete construction of the Project, and that closing of
Developer’s construction financing shall occur concurrently with conveyance of the Property.

1.6.1.7 Developer shall have demonstrated to TriMet the financial feasibility of
the Project and Developer’s financial capacity to complete the Project consistent with the Project
Budget, by providing to TriMet copies of commitment letters or letters of intent acceptable to TriMet
and Developer, from construction and permanent financing sources and Investors.

1.6.1.8 The Parties shall have agreed to the final form of the Deed and any
documents necessary to close the financing or consummate this transaction as contemplated in this
Agreement, '

1.6.1.9 There shall be no litigation pending that prevents TriMet or Developer
from performing their respective obligations under this Agreement.

1.6.1.10 Neither Party shall be in default under any material term or condition of
this Agreement, including the completion of each task shown on the Schedule of Performance to be
completed as of Closing.

1.6.1.11 TriMet shall have received the approval of its Board of Directors for the
disposition of the Property within the time frame for obtaining such approval set forth in the Schedule
of Performance.

A 1.61.12 TriMet shall have ensured there are no tenants or residents on the
property, and if relocation of tenants or residents is required shall comply with the Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970.
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1.6.1.13 TriMet shall have received the concurrence of the Federal Transit
Administration for the disposition of the Property within the time frame for obtaining such approval set
forth in the Schedule of Performance. '

1.6.1.14 TriMet shall have approved of any assignment of the interest of
Developer (if requested by Developer) in accordance with Section 5 of this Agreement.

1.6.2 To Developer’s Satisfaction:

1.6.2.1 Developer shall have reviewed and approved the results of its due
diligence investigation of Project feasibility including, without limitation, survey, title, geotechnical,
environmental, land use, parking and financing. :

1.6.2.2 Developer shall have determined that TriMet holds title to the Property
subject only to the Final Permitted Exceptions and shall have accepted or waived exception to title to

the Property.

1.6.2.3 Escrow Agent shall have issued to Developer a binding commitment
satisfactory to Developer to issue to Developer a Standard Form Owner's Title Insurance Policy
covering the Property in an amount not less than the Purchase Price, subject only to (a) the Final
Permitted Exceptions and (b) satisfactory to Developer and any lender identified by Developer, to issue
a Lender’s Extended Title Insurance Policy in the amount of the funding to be provided by Lender to

Developer.
1.6.2.4 TriMet’s representations and warranties stated in Section 1.7 herein shall

be true and correct as of the Closing Date.
1.6.3 To TriMet’s Satisfaction:

1.6.3.1 The Construction Plans and Specifications relating to the Project shall
have been approved by TriMet pursuant to Section 3.3 herein.

1.6.3.2 Developer shall have provided TriMet with a copy of its Articles of
Incorporation to confirm that Developer is an entity duly organized and existing in the state of Oregon.
Developer will have provided TriMet with reasonable proof that it has full authority to enter into and
perform its obligation under this Agreement.

1.6.3.3 Developer shall have submitted to TriMet a request for conveyance of
the Property.

1.6.3.4 Developer shall have paid the Purchase Price required for conveyance of
the Property as provided in this Agreement.

1.63.5  Developer shall not be in default under any material term or

condition of this Agreement and there shall be no event that with the passage of time would constitute
a material default by Developer under this Agreement.
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1.6.3.6 - Developer’s representations and warranties stated in Section 1.8
herein shall be true and correct as of the Closing date.

1.6.4 Elections upon Non-Occurrence of Conditions. Except as provided below, if
any condition in Section 1.6.1, 1.6.2 or 1.6.3 is not fulfilled to the satisfaction of the benefited Party or
Parties on the date scheduled for Closing, then such benefited Party or Parties may elect to:

1.6.4.1 Terminate this Agreement by providing written notice of intent to
terminate to the other Party which termination shall be effective immediately upon the other Party’s
receipt of such notice; or

1.6.4.2 Waive in writing the benefit of that condition precedent to its obligation
to perform under this Agreement, and proceed in accordance with the terms hereof; or

1.6.4.3 Extend the Final Termination Date by which the other Party must satisfy
the applicable condition, if the other Party can satisfy the condition and if the other Party agrees in
writing to the extension.

1.65 Final Termination Date. If all of the conditions precedent under Sections
1.6.1, 1.6.2 and 1.6.3 (except those conditions that cannot be satisfied, waived or resolved prior to
Closing) have not been satisfied, waived or otherwise resolved pursuant to this Agreement by June 30,
2008, then this Agreement shall automatically terminate (“Final Termination Date™).

1.6.6 Effect of Termination for Failure of Conditions Precedent. If the Agreement
s terminated for failure of satisfaction of the conditions precedent, and such failure is not the result of
a breach of this Agreement by either Party, then the obligations of the Parties to each other under this
Agreement shall terminate. In the case of termination pursuant to this Section 1.6.6, Developer shall
have no liability for the environmental condition of the Property, except that Developer shall be
responsible for any degradation of the environmental condition of the Property caused by Developer’s,
or its contractors’ or agents’ activities on the Property prior to Closing.

1.7  TriMet Representations and Warranties. TriMet’s representations and warranties
under this Agreement are limited to the following: TriMet represents that:

1.7.1 To the best of TriMet’s knowledge, except as has been disclosed to Developer in
the Environmental Reports there has been no generation, manufacture, refinement, transportation,
treatment, storage, handling, disposal, transfer, release or production of Hazardous Substances, or other
dangerous or toxic substances or solid wastes on the Property, except in compliance with
Environmental Laws currently in effect, and TriMet has not received notice of the release of any
Hazardous Substances on the Property.

1.7.2 TriMet has full power and authority to enter into and perform this Agreement in
accordance with its terms, and TriMet has taken all requisite action in connection with the execution of
this Agreement and the transactions contemplated hereby.

1.7.3 TriMet is not a "foreign person” within the meaning of Section 1445(f) (3) of the
Internal Revenue Code of 1986, as amended.

Page 9 — DISPOSITION AND DEVELOPMENT AGREEMENT

Copyright National Academy of Sciences. All rights reserved.



http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

265

1.7.4 To the best of TriMet’s knowledge, there is no litigation, action, suit, or any
condemnation, environmental, zoning, or other government proceeding pending or threatened, which
may affect the Property, TriMet’s ability to perform its obligations under this Agreement, or
Developer’s ability to develop the Project.

1.7.5 To the best of TriMet’s knowledge, and except as disclosed in writing to
Developer, the Property is in compliance with all applicable laws, rules, regulations, ordinances and
other governmental requirements (“Laws”).

1.7.6 TriMet has not received or given any notice stating that the Property is in
violation of any Laws; to TriMet’s knowledge utility connections are available to the Property.

1.7.7 No representation, warranty or statement of TriMet in this Agreement or any of
the exhibits attached contains any untrue statement of a material fact or omits a material fact necessary
to make the statements of facts contained herein not misleading.

1.7.8 As of the date hereof, there are no material defaults by TriMet under this
Agreement or events that with the passage of time would constitute a material default of TriMet under

this Agreement.

1.8  Developer Representations and Warranties. Developer’s representations and
warranties under this Agreement are limited to the following: Developer represents that:

1.8.1 Developer has full power and authority to enter into and perform this Agreement
in accordance with its terms, and Developer has taken all requisite action in connection with the
execution of this Agreement and the transactions contemplated hereby.

1.8.2 No representation, warranty or statement of Developer in this Agreement or any
of the exhibits attached contains any untrue statement of a material fact or omits a material fact
necessary to make the statements of facts contained herein not misleading.

1.8.3 As of the date hereof there are no material defaults by Developer under this
Agreement or cvents that with the passage of time would constitute a material default of Developer
under this Agreement. '

1.8.4 Developer enters into this Agreement without reliance upon any verbal
representation of any kind by TriMet, its employees, agents or consultants regarding any aspect of the
Property, the Project, its feasibility, financing or compliance with any governmental regulation.

2, OFFSITE IMPROVEMENTS, UTILITIES AND ENVIRONMENTAL ABATEMENT.

2.1  Offsite Improvements. Developer shall be required to bear costs for offsite
transportation improvements in connection with the Project. Developer shall bear the costs of required
improvements to the public right of way adjacent to the Property, such as sidewalks, curb cuts and
landscaping.
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2.2 Demolition of Structure. By mutual agreement, the parties may elect for TriMet to
cause the hotel structure and parking lot currently on the Property to be demolished. In the event the
parties elect to do so, TriMet shall solicit bids from three from contractors acceptable to Developer for
the demolition work, and shall submit the scope of work and bids to Developer for review and
approval, prior to executing a demolition contract. All approved costs incurred by TriMet during the
demolition process shall be reimbursed by Developer at Closing.

2.3 Removal and Abatement of Underground Storage Tank. By mutual agreement,
TriMet may cause the existing underground storage tank to be removed and environmental abatement
activities to be performed. In the event the parties elect to do so, TriMet shall solicit three bids from
contractors acceptable to Developer for the environmental abatement work, and shall submit the scope
of work and the bids to Developer for review and approval prior to executing an environmental
abatement contract. All approved costs incurred by TriMet during the tank removal and abatement shall
be reimbursed by Developer at Closing.

2.4  Utility Service. Developer shall pay any costs of installation, connection, or the
upgrade of utilities necessary to serve the Property. Developer shall pay all costs of bringing new
utilities to serve the Property from the street to the Property.

2.5  Subsurface, Surface and Building Conditions; AS IS. Except as expressly warranted
in this Agreement, the Property shall be conveyed from TriMet to Developer in “AS IS” condition, and
Developer acknowledges that it is purchasing the Property in reliance on Developer’s own
investigation of the environmental, physical and legal condition of the Property, and that Developer is
assuming the risk that adverse physical, economic, legal and environmental conditions may not have
been revealed by its investigation. TriMet makes no warranties or representations as to the boundaries
of the Property or the suitability of the soil conditions or any other conditions of the Property or
structures thereon for any improvements to be constructed by the Developer, and Developer warrants
that it has not relied on any representations or warranties, if any, made by TriMet as to the boundaries
of the Property, environmental condition of the land, the or the suitability of the soil conditions or any
of the conditions of the Property for any improvements to be constructed by the Developer. Developer
agrees that TriMet will not be liable for any loss, cost or damage which may be caused or incurred by
Developer by reason of any such conditions of the Property except in the event TriMet retracts its
representation to Developer as set forth in Section 1.7.1.

3. DEVELOPMENT

3.1  Use of the Property. Developer covenants and agrees for itself, its successors, its
assigns and every successor-in-interest to the Property or any part thereof, that during construction and
thereafter, Developer and such successors and assignees will devote the Property to use as Joint
Development consistent with the Scope of Development, which use will continue for a period of at
least thirty (30) years commencing with the date of issuance of the Certificate of Completion.

3.2  Project Financing. Developer will obtain all financing necessary to complete the
Project that, without limitation, will include financing necessary to acquire the Property from TriMet

and to construct the Project upon the Property.

3.3  Plans, Drawings and TriMet Review.
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3.3.1 Developer will diligently pursue all work necessary to construct the Project.
Developer and TriMet will cooperate to complete the following described design review process in the
spirit of an open and collaborative effort. Developer and TriMet have agreed to the Scope of
Development in Exhibit E identifying the components of the Project that is the basis for entering into
this Agreement. Developer shall prepare Design Review Drawings and Construction Plans and
Specifications and submit to them to TriMet for review and approval in accordance with the Schedule
of Performance. TriMet and Developer will communicate and consult informally as frequently as is
necessary to ensure that TriMet can promptly consider any documents submitted by Developer for
TriMet review. Design Review Drawings will be approved by TriMet prior to Developer submitting its
application to the City for any building permit. The Construction Plans and Specifications will be
approved by TriMet prior to their submittal to the City for building permit approval. TriMet will not
unreasonably withhold its approval of Design Review Drawings or Construction Plans and
Specifications for the Project, which, in TriMet’s opinion, conforms with the approved Scope of
Development. :

3.3.2 Scope of TriMet Review. TriMet’s rights of review and approval/rejection of
drawings will be limited to an evaluation of their compliance with the following elements:

‘ 3.3.2.1 Design Review Drawings. Elements depicted in the Design Review
Drawings shall be in a sufficient level of detail to permit an evaluation and confirmation of their
conformity with the approved Scope of Development.

3.3.2.2 Construction Plans and Specifications. Elements depicted in the Final
Construction Plans and Specifications shall be in a sufficient level of detail to permit an evaluation of
their conformity and to confirm their conformity with the approved Design Review Drawings.

3.3.3 Changes in Approved Drawings. If Developer wants to substantially change
any drawings or plans after approval by TriMet and/or the City, Developer shall submit the proposed
changes to TriMet for approval. A substantial change shall mean any change that would have a
material impact on the function, appearance or cost of the Project. Developer acknowledges that it may
be required to secure separate City approval of such changes. Any separate City approvals shall be
sought after TriMet has approved the changes. TriMet shall assist Developer throughout any City or
TriMet Design Rreview process of the appropriate bureaus or agencies within the City, but TriMet does
not represent or warrant that its assistance will guarantee approval.

3.3.4 TriMet Reviewing Persons. The TriMet Project Manager will coordinate
TriMet internal design staff to assist in review of the Project design, as necessary.

3.3.5 Community Input. TriMet and the Developer will coordinate on any outreach
efforts and provide opportunities for community input throughout the Project.

3.4 Diligent Completion.  Subject to the terms and conditions of this Agreement,
Developer covenants to diligently complete the Project in substantial conformance with the
Construction Plans and Specifications and to comply with the Schedule of Performance (Exhibit D)
subject to events beyond its control limited to those described at Section 9.9 hereof. Developer shall
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provide TriMet with written progress reports every eight (8) weeks during development and
construction of the Project, until TriMet issues a Certificate of Completion.

3.5 Inspection and Property Access.

3.5.1 Before Conveyance of Property. TriMet shall permit Developer and
Developer’s agents to enter upon the Property for investigatory purposes pursuant to the terms of a
written standard TriMet form of Permit of Entry to be issued in TriMet’s discretion. Without
limitation, the Permit of Entry will require Developer to restore the Property to that condition necessary
to accommodate continued use for its curtent purpose. Developer shall indemnify and hold TriMet and
the City, and their respective officers, agents and employees, harmless against any and all damages,
claims, losses, liabilities and expenses, including, without limitation, reasonable legal, accounting,
consulting, engineering and other expenses which may be imposed on or incurred by TriMet or the City
or their respective successors or assigns, or asserted against TriMet or the City or their respective
successors or assigns, by any other party or parties, arising out of any activity of Developer, its agents,
employees or contractors performed and conducted on the Property pursuant to this Agreement.

3.5.2 After Conveyance of Property. After conveyance of the Property to Developer
and during construction of the Project, and until a Certificate of Completion is issued, Developer’s
work shall, upon 24 hours prior notice, be accessible at all reasonable times for inspection by
representatives of TriMet. TriMet’s representatives shall, at Developer’s option, be accompanied by
Developer’s representative. TriMet shall not interfere with the work occurring on the Property. By
exercising any rights of access under this Section, TriMet shall have no responsibility to enforce any
labor or safety-related work rules or conditions.

3.6  Safety Matters; Indemnification; Insurance.

3.6.1 Safety. Developer shall take all safety measures necessary to protect its
employees, TriMet’s employees, agents, contractors, subcontractors, licensees and invitees, and the
personal property and improvements of each from injury or damage caused by or resulting from the
performance of its construction.

3.6.2 Liability Claims. From and after conveyance of the Property or any portion
thereof and until TriMet issues a Certificate of Completion in accordance with this Agreement,
Developer will indemnify and hold TriMet, the City, and their respective officers, agents, consultants,
advisors and employees, harmless from (1) all damages to the Property, or any portion thereof, (2)
injuries to or death of any person or persons, including employees or agents of TriMet or the City;
and/or (3) any and all claims, demands, or workers’ compensation claims, to the extent that any such
damages, injuries, deaths, claims and/or demands under clause (1), (2) and/or (3) above result from the
negligent or wrongful acts or omissions of Developer, its employees, agents, contractors or
subcontractors in connection with the construction or development of the Project; provided, however,
that Developer shall not indemnify TriMet or the City to the extent that such damage or injury is
caused by the negligent or wrongful acts or omissions of TriMet, the City or their respective officers,
agents or employees. TriMet and the City will provide prompt notice to Developer of any claim to be
asserted against Developer under this indemnification provision.

3.6.3 Indemnity from Liens. Developer shall indemnify, defend and hold TriMet
harmless from and against all mechanic’s, materialmen’s and laborer’s liens and all costs, expenses and
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liabilities arising from construction performed by or at the request of Developer or Developer’s
contractors(s) or agent(s). :

3.6.4 Insurance.

_ 3.6.4.1 Prior to conveyance of the Property by TriMet, Developer will obtain at
its sole cost and maintain for the period ending on the date when a Certificate of Completion is issued
in accordance with this Agreement, a policy or policies of general liability insurance, reasonably
satisfactory to legal counsel for TriMet, naming TriMet and the City, and each of their officers, agents
and employees as additional insureds. Developer shall furnish acceptable certificates of insurance to
TriMet. Such policy or policies shall provide coverage not less than provided in the standard form
commercial general liability insurance policy against liability with respect to claims and suits for
damages or injuries to persons or property arising from or related to operations of Developer, its
officers, agents or employees; coverage shall be provided on a current basis for both bodily injury and
property damage in the sum of not less than One Million Dollars ($1,000,000) combined single limit or
its equivalent and with a deductible not in excess of Fifty Thousand Dollars ($50,000) per occurrence.
Said policy or policies must also contain a provision that no termination, cancellation, or change of
coverage of insureds (so as to no longer comply with the requirements hereof) will be effective until
after thirty (30) days’ notice thereof has been given in writing to TriMet. Developer will give to
TriMet prompt and timely notice of claim made or suit instituted arising out of Developer’s operations
hereunder.

3.6.4.2 Coverage provided hereunder by Developer must be primary insurance
and not contributing with any insurance maintained by TriMet or the City, and the policy must contain
such an endorsement. Developer shall furnish TriMet with a Certificate of Insurance evidencing such
coverage prior to commencing construction of the Project.

3.7  Liens. If any statutory lien shall be perfected during the term of this Agreement against
any portion of the Property or Project by reason of labor, services or materials supplied to or at the
request of Developer or pursuant to any construction on the Project, Developer shall, within thirty (30)
days after the perfection of the lien, do whatever is necessary and proper (including posting a bond or a
cash deposit and taking such further action required by the Oregon Construction Lien Law), so that the
Property and the Project shall thereafter be entirely free of the lien. Alternatively, Developer may elect
to leave the lien of record and to contest its validity, amount or applicability by appropriate legal
proceedings, but only if Developer shall, within the thirty (30) day period following the perfection of
the lien, furnish a bond or an indemnity against such lien in an amount and form satisfactory to induce
the title insurance company which insured title to the Project to insure over such lien or to reissue or
update its existing policy, binder or commitment without showing any title exception by reason of such
lien; provided, further, that in such event (i) Developer shall indemnify and save harmless TriMet from
all loss, damage, liability, expense or claim whatsoever (including attorney fees and other costs of
defending against the foregoing) resulting from the assertion of any such lien and (ii) in the event such
legal proceedings shall be finally concluded (so that no further appeal may be taken) adversely to
Developer, Developer shall within ten (10) business days thereafter cause the lien to be discharged of
record.

3.8  City and Other Governmental Permits. Before commencement of construction or
development of any buildings, structures or other works or improvements on the Property, Developer
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shall, at its own expense, secure or cause to be secured any and all land use and other permits which
may be required by the City or any other governmental agency affected by such construction,
development or work. TriMet will provide reasonable assistance to Developer in securing such
permits.

3.9  Local, State and Federal Laws. Developer shall carry out construction of the Project
in compliance with all applicable local, state, and federal laws.

3.10 Taxes and Assessments. Developer shall pay, prior to delinquency, all real estate taxes
and assessments properly assessed and levied on the Property after conveyance by TriMet. Developer
shall defend and hold harmless TriMet, its successors and assigns against any liability or claim with
respect to real estate taxes or assessments in connection with the Property accruing after TriMet’s
conveyance. Nothing herein shall prohibit or limit Developer from contesting or challenging the
validity or amounts of any real property tax. Developer may contest or challenge the validity or
amount of any such tax provided such challenge or contest is taken in accordance with applicable law
and within a reasonable time.

3.11 Certificate of Completion.

3.11.1 When Developer is Entitled to Certificate of Completion. Upon substantial
completion (as defined below) of the Project, TriMet will furnish Developer with a Certificate of
Completion for the Project, substantially in the form attached hereto as Exhibit F. The Project will be
deemed to be substantially complete when (i) TriMet reasonably determines that the Project is
complete according to the Construction Plans and Specifications, except for punch list items which do
not materially affect the use of the Project for the purposes intended under this Agreement and (ii) the
City has issued a temporary or permanent Certificate(s) of Occupancy or its equivalent with respect to
the Project.

3.11.2 Meaning and Effect of the Certificate of Completion. The Certificate of
Completion will represent TriMet’s conclusive determination that Developer has satisfactorily
completed the construction required by this Agreement, and will so state. It shall provide for
termination of construction obligations under this Agreement and limitation of remedies of TriMet as
expressly provided for therein. The Certificate of Completion will not constitute evidence of
compliance with or satisfaction of any obligation of Developer to any holder of any Mortgage, or any
insurer of Mortgage securing money loans to financing improvements or any part thereof, nor will it
constitute a certificate of occupancy or evidence thereof under the building permit or City codes. After
issuance of the Certificate of Completion, neither TriMet nor any other person will have the rights,
remedies or controls with respect to the Property covered by the Certificate of Completion that it would
otherwise have had or been entitled to exercise under this Agreement; provided, however, that the

- indemnities set forth in Section 3.6 and the Developer obligations set forth in Section 7 below shall

survive issuance and recordation of the Certificate of Completion.

3.11.3 Form of Certificate of Completion; Procedure Where TriMet Refuses to
Issue. A Certificate of Completion shall be in a form that can be recorded in the real property records
of Multnomah County. If TriMet refuses or fails to provide a Certificate of Completion in accordance
with this Section, then TriMet, within fifteen (15) days after written request by Developer for such
Certificate of Completion, shall provide Developer with a written statement indicating in detail in what
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respects Developer has failed to complete the Project in accordance with the provisions of this
Agreement or is otherwise in default and what measures or acts Developer must take or perform to
obtain such Certificate of Completion. Upon receipt of such detailed statement from TriMet,
Developer shall either (a) complete the improvements and/or cure the alleged default in a manner
responsive to the stated reasons for disapproval or (b) submit to a non-binding mediation process. The
mediator for such process shall be selected by mutual agreement of the parties, but in the absence of
such agreement each party shall select a temporary mediator and those mediators shall jointly select the
permanent mediator. All costs of mediation shall be borne equally by the parties. In the event the
dispute is not resolved at mediation, both parties are free to pursue any other remedies available.
TriMet’s failure to furnish Developer with a detailed written statement under this section within such
fifteen (15) day period shall be deemed TriMet’s approval of Developer’s request for the Certificate of
Completion. TriMet will not unreasonably withhold, condition or delay the Certificate of Completion.

3.11.4 Recording of Certificate of Completion. Developer shall promptly record the
Certificate of Completion in the Multnomah County Recorder’s Office. After recordation of the
Certificate of Completion, any party then owning or thereafter purchasing, leasing or otherwise
acquiring any interest in the Property will not (because of such ownership, purchase, lease or
acquisition), incur any obligation or liability under this Agreement with respect to the Property except
as otherwise provided this Agreement.

4, INDEMNITY AFTER CONVEYANCE.
4.1 Environmental Indemnification.

4.1.1 Developer shall comply with all Environmental Laws with respect to
construction of the Project, its business and the operation of the Project from and after the date of
Conveyance. Developer shall defend, indemnify and hold harmless TriMet, its successors and assigns,
against any and all damages, claims, losses, liabilities and expenses, including, without limitation,
reasonable legal, accounting, consulting, engineering and other expenses which may be imposed on or
incurred by TriMet, its successors or assigns, or asserted against TriMet, its successors or assigns, by
any other party or parties, including, without limitation, a governmental entity, arising out of or in
connection with any violation of Environmental Laws by Developer except to the extent caused by the
negligence of TriMet or the falsity of the representation and warranty set forth in Section 1.7.1.

4.1.2 Developer shall be responsible for managing and disposing appropriately of all
Hazardous Substances that are required to be removed as part of Developer’s construction activities,
and from and after issuance of the Certificate of Completion, whether such Hazardous Substances are
located within the boundaries of the Property, in public right-of-way, or otherwise. However, in the
event the parties elect for TriMet to cause the demolition of the hotel structure and parking lot and/or
remove the underground storage tank pursuant to Sections 2.2 or 2.3, TriMet’s contractor will be
responsible for managing and disposing appropriately of all Hazardous Substances that are to be
removed as part of such contractor’s scope of work. Developer shall pay all removal and disposal costs
for any Hazardous Substances. Developer shall be solely responsible for any increase in the costs of
construction or development of the Project resulting from existing environmental conditions on the
Property. Developer shall defend, indemnify and hold harmless TriMet, its successors and assigns
against any and all damages, claims, losses, liabilities and expenses, including, without limitation,
reasonable legal, accounting, consulting, engineering and other expenses which may be imposed on or
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incurred by TriMet, its successors or assigns, or asserted against TriMet, its successors or assigns, by
any other party or parties, including, without limitation, a governmental entity, arising out of or in
connection with Developer’s management or disposition of Hazardous Substances as required by this

paragraph.

413 The indemnities set forth in this Section 4.1 shall survive both Closing and the
issuance of the Certificate of Completion in perpetuity, but shall not limit any rights of contribution
that the parties may have against others under applicable laws or agreement. The indemnities are
intended only as an allocation of responsibility between the parties to this Agreement.

5. ASSIGNMENT PROVISIONS.

5.1  No Assignment.

51.1 Because it is a mass transit district with authority to acquire, possess and dispose
of real property, TriMet is uniquely benefited by completion of the Project. Developer is uniquely
qualified to construct and manage the Project. Subject to Section 1.8, this Section 5.1 shall apply to
transfers that become effective prior to the issuance by TriMet of a Certificate of Completion. Except
as provided in Section 5.2, Developer shall not partially or wholly dispose of or agree to dispose of
Developer’s interest in this Agreement without the prior written approval of TriMet to be granted in
TriMet’s sole discretion. TriMet may require as absolute conditions to such approval that:

5.1.1.1 The transfer is not in violation of other provisions of this Agreement; and

5.1.1.2 Any proposed transferee shall have qualifications and financial
responsibility equal to or superior to those of Developer; and

5.1.1.3 The transfer will not cause a material delay in the completion of the
Project and will not change the character of the Project.

51.2 This prohibition will not apply to any of the following: (1) any contract for sale
or lease of individual units or commercial space entered into prior to the issuance of a Certificate of
Completion, provided such units or commercial space may not be conveyed or occupancy permitted
prior to the issuance of the Certificate of Completion; and (2) sale of the Property at foreclosure (or a
conveyance of the Property in lieu of foreclosure) pursuant to foreclosure thereof by a lender.

51.3 The provisions of this Agreement (including, without limitation, this Section)
will not prevent the granting of easements, licenses or permits to facilitate the development of the

Property.

51.4 Developer shall not be relieved of its obligations under this Agreement by reason
of such permitted transfer unless expressly agreed to in writing by TriMet.

52  Approved Pre-Completion Transfers. Notwithstanding Section 5.1 above, and
provided that Developer provides TriMet with copies of all agreements related to a proposed transfer at
least thirty (30) days prior to the effective date of the proposed transfer, and provides to TriMet any
other information reasonably requested by TriMet to determine that such proposed transfer complies
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with the requirements of this Agreement as set forth in subsections 5.2.1, 5.2.2 and 5.2.3 below, TriMet
hereby consents to:

52.1 Any Mortgage(s) which Developer may cause to attach to the Property for the
purpose of securing loans of funds to be used for financing the acquisition of the Property, construction
of the Project thereon, or any other expenditures necessary and appropriate to develop the Property
under this Agreement; and

52.2 Any transfer to a partnership, limited liability company or joint venture in which
the Developer retains an ownership interest greater than 51% or operational control either directly or
through an affiliated entity, so long as TriMet has received evidence reasonably acceptable to TriMet
that such transfer does not result in the speculation in the value of the Property as reasonably
determined by TriMet, and the assignee has agreed in writing to assume the obligations of Developer
under this Agreement relating to the period from and after the effective date of the assignment. In the
event of such transfer, Developer shall be released from responsibility to TriMet for post-transfer
Developer obligations under this Agreement.

53  Transfers After Completion; Surviving Obligations. Subject to transferee’s
assumption of all Developer obligations remaining under this Agreement after TriMet’s issuance of a
Certificate of Completion for the Project, Developer may transfer its interest or portions of its interest
in the Property without restriction, consent or approval by TriMet, provided, however, that if
Developer elects to sell the Property within the five years following TriMet’s issuance of the
Certificate of Completion, Developer shall notify TriMet of its intent to transfer all or a part of its
interest in the Property including the proposed terms thereof no later than 120 days prior to the date of
such proposed transfer.

6. ASSISTANCE BY TRIMET. TriMet will assist Developer in obtaining the approvals
necessary to commence construction and complete the Project as proposed in this Agreement. The
Parties understand and agree that TriMet cannot guarantee such approvals, but TriMet shall use
reasonable efforts in working with the City and any other parties necessary to accomplish the Project.

7. COMMUNITY BENEFIT OBLIGATIONS.

71  Transportation Demand Management Program. Developer shall adopt a
Transportation Demand Management Program acceptable to TriMet to encourage residents to use mass
transit. The Transportation Demand Management Program shall require Developer to provide annual
reports to TriMet describing Program elements and documenting outcomes of these efforts. On or
before the date of Closing, Developer shall name a Transportation Demand Management Coordinator
who will be the contact for TriMet in these matters.

7.2 Development Restrictions. Developer covenants that for a period of at least thirty (30)
years commencing with the date of issuance of the Certificate of Completion, the Property shall be

held, developed, sold and conveyed subject to the following development restrictions:

7.2.1 Meets the requirements of Joint Development;

7.2.2 Provides Affordable Housing;
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Developer shall keep records of housing affordability and tenant eligibility as required by State and
Federal agencies. Such records shall be made available to TriMet upon request.

8. PERMITTED MORTGAGES.
8.1  Mortgagee Protection Provisions.

8.1.1 Effect of Revesting on Mortgages. Any reversion and revesting of the Property
or any portion thereof in TriMet pursuant to this Agreement shall always be subject to and limited by,
and shall not defeat, render invalid, or limit in any way, any lien, Mortgage, or security interest
approved by TriMet and authorized by this Agreement.

8.1.2 Mortgagee Not Obligated To Construct. Notwithstanding any of the
provisions of this Agreement, except those which are covenants running with the Property, a
Mortgagee or its designee for purposes of acquiring title at foreclosure shall in no way be obligated by
the provisions of this Agreement to construct or complete the improvements to the Property or to
guarantee such construction or completion; provided, however, that nothing in this Agreement shall be
deemed or construed to permit or authorize any such Mortgagee, or any owner of the Property or any
part thereof whose title thereto is acquired by foreclosure, trustee sale or otherwise, to devote the
Property or any part thereof to any uses, or to construct any improvements thereon, other than those
uses or improvements provided or permitted in this Agreement.

8.1.3 Copy of Notice of Default to Mortgagee. If TriMet delivers any notice or
demand to Developer with respect to any breach of or default by Developer in its obligations or
covenants under this Agreement, TriMet shall at the same time send a copy of such notice or demand
to each Mortgagee and Investor approved by TriMet at the last address of such holder shown in the
records of TriMet.

8.1.4 Mortgagee's Options to Cure Defaults. After any default in or breach of this
Agreement by Developer where Developer fails to cure or remedy said default or breach, then each
Mortgagee and Investor may, at its option, cure or remedy such breach or default within thirty (30) days
after passage of the latest date for Developer’s cure of the default, and if permitted by its loan
documents, add the cost thereof to the Mortgage debt and the lien of its Mortgage. If the breach or
default is with respect to construction of the improvements, nothing contained in this Agreement shall
be deemed to prohibit such Mortgagee, either before or after foreclosure or action in lieu thereof, from
undertaking or continuing the construction or completion of the improvements, provided that the
Mortgagee notifies TriMet in writing of its intention to complete the Project according to the approved
Final Construction Plans and Specifications and expressly assumes Developer’s obligations to TriMet
by written agreement reasonably satisfactory to TriMet. Any Mortgagee who properly completes the
Project shall be entitled to issuance of a Certificate of Completion, upon written request made to
TriMet following the procedures set forth in Section 3.11 above.

8.1.5 Failure of Holder to Complete Improvements. In any case where, 180 days
after default by Developer in completion of construction of improvements under this Agreement and
notice from TriMet to the applicable Mortgagee or Investor pursuant to Section 8.1.3 above, the holder
of any Mortgage has not exercised the option to construct afforded in Section 8.1.4, or has exercised
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such option but failed to proceed diligently with construction, TriMet may purchase the Mortgage by
making payment to the Mortgagée in the sum of all outstanding principal, interest and other sums
secured by the Mortgage. If the ownership of the Property has vested in the holder, TriMet, if it so
desires, will be entitled to a conveyance from the holder to TriMet upon payment to the holder of an
amount equal to the sum of the following: (a) the unpaid Mortgage debt at the time title became vested
in the holder (less all appropriate credits, including those resulting from collection, application of
rentals and other income received during foreclosure proceedings); (b) all expenses with respect to
foreclosure or deed in lieu of foreclosure; (c) the net expenses, if any (exclusive of general overhead),
incurred by the holder as a direct result of the subsequent management of the Property or part thereof:
(d) the costs of any improvements made by such holder; and (e) an amount equivalent to the interest
that would have accrued on the aggregate of such amounts had all such amounts become part of the
Mortgage debt and such debt has continued in existence to the date of payment to TriMet.

8.1.6 Right of TriMet to Cure Mortgage Default. In the event of a Mortgage
default or breach by Developer prior to the completion of the construction of the Project and the failure
of the holder of any Mortgage to exercise its option to construct pursuant to Section 8.1.4 above,
TriMet may cure the default prior to completion of foreclosure. In such event, Developer will
reimburse TriMet for all reasonable and proper costs and expenses incurred by TriMet in curing such
default. TriMet will also be entitled to a lien upon the Property to the extent of such costs and
disbursements. Any such lien will be subject to the construction-financing Mortgage.

8.1.7 Right of TriMet to Satisfy Other Liens on the Site After Title Passes. At any
time between conveyance of title and issuance of a Certificate of Completion, if Developer has
received written notice from TriMet that there exist liens or encumbrances on the Property which are
not permitted under this Agreement, and if Developer has failed after a reasonable time to challenge,
cure, adequately bond against, or otherwise satisfy such liens or encumbrances, TriMet may, but has no
obligation to, satisfy such liens or encumbrances; provided, however, that nothing in this Agreement
requires Developer to pay or make provision for the payment of any tax, assessment, lien or charge so
long as Developer in good faith contests the validity or amount thereof, and so long as such delay in
payment does not subject the Property to forfeiture or sale. In the event TriMet satisfies any such lien
or’encumbrance, Developer will reimburse TriMet in the amount of the payment by TriMet plus
interest in the amount of ten (10) percent per annum. Any such payment by TriMet will not remedy
Developer’s default under this Agreement for failure to satisfy such lien or encumbrance.

8.1.8 Amendments Requested by Mortgagee. TriMet shall execute amendments to
this Agreement or separate agreements to the extent reasonably requested by a Mortgagee or investor
proposing to make a loan or investment to Developer secured by a security interest in all or any part of
the Property and/or the Project, provided that such proposed amendments or other agreements do not
materially and adversely affect the rights of TriMet or its interest in the Property.

9. DEFAULT; REMEDIES.
9.1 Default and Cure.
9.1.1 Default by Developer. A default shall occur if, after all conditions precedent to

Closing have been met or waived, Developer breaches any material provision of this Agreement,
whether by action or inaction, and such breach continues and is not remedied within thirty (30) days
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after Developer receives written notice from TriMet specifying the breach. Failure of conditions
precedent shall not constitute a default but any such failure shall be subject to Sections 1.6.4 above. In
the case of a breach which cannot with due diligence be cured within a period of thirty (30) days, a
default shall occur without further notice from TriMet if Developer does not commence the cure of the
breach within thirty (30) days after Developer receives written notice from TriMet and thereafter
diligently prosecute to completion such cure.

9.1.1.1 A default also shall occur if Developer makes any assignment for the
benefit of creditors, or. is adjudicated as bankrupt, or has a receiver, trustee or creditor's committee
appointed over it that is not removed within one hundred eighty (180) days after appointment.

9.1.1.2 A default shall occur, and TriMet shall be irreparably harmed by such
default, if Developer or its assignee constructs or operates any portion of the Project in a manner
materially inconsistent with TriMet-approved plans. Developer shall not be in default hereunder for
failure to pay any tax, assessment, lien or other charge if Developer in good faith is contesting the same
and, if necessary to avoid foreclosure, has furnished an appropriate bond or other undertaking to assure
payment in the event Developer’s contest is unsuccessful.

9.1.1.3 A default shall occur if Developer breaches any material provision of this
Agreement including, without limitation, Developer’s failure to adhere to the Schedule of Performance
for any element of the Schedule of Performance, subject to events beyond its control as described in
Section 9.9, whether by action or inaction, and such breach continues and is not remedied within thirty
(30) days after Developer receives written notice from TriMet specifying the breach or, in the case of a
breach which cannot with due diligence be cured within a period of thirty (30) days, if Developer shall
not within such thirty (30) day period commence the cure of the breach and thereafter diligently
prosecute to completion such cure.

9.1.2 Default by TriMet. A default shall occur if TriMet breaches any material
provision of this Agreement including, without limitation, TriMet’s failure to adhere to the Schedule of
Performance for any element of the Schedule of Performance which is in the control of TriMet,
whether by action or inaction, and such breach continues and is not remedied within thirty (30) days
after TriMet receives written notice from Developer specifying the breach or, in the case of a breach
which cannot with due diligence be cured within a period of thirty (30) days, if TriMet shall not within
such thirty (30) day period commence the cure of the breach and thereafter diligently prosecute to
completion such cure.

9.2  TriMet’s Pre-Conveyance Remedies. If Developer defaults in any material term of
this Agreement before any of the Property is conveyed to Developer, TriMet may, at its option: (i)
terminate this Agreement by written notice to Developer, without waiving any cause of action TriMet
may have against Developer; and (ii) specifically enforce the obligations of Developer under this
Agreement; and (iii) seek monetary damages against Developer. If TriMet terminates this Agreement
as provided in this Section 9.2, then Developer shall deliver to TriMet within thirty (30) days after such
termination, copies of all Project market research, design documents, engineering documents, pro
formas and financial projections prepared for Developer by unrelated third parties, and which
Developer is authorized to release; and design and construction contracts may be used by TriMet in any
manner that TriMet deems appropriate with the consent of any party having approval rights thereunder.
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9.3 Restoration. If, prior to acquiring the Property, Developer performs any construction
activities on the Property and Developer fails to acquire the Property, Developer agrees to restore the
Property to substantially the condition that existed prior to the time that Developer performed any
activities thereon or other condition that TriMet has approved.,

9.4  TriMet’s Post-Conveyance Remedies.

9.4.1 Failure to Complete Construction. If, within eighteen months of the closing of
construction financing, Developer fails to obtain the required Certificate of Completion because of
Developer’s failure to take the actions required under Section 3.11 hereof, then TriMet shall have the
following remedies, which remedies shall be exclusive of any other granted to TriMet:

9.4.1.1 Subject to the rights of Mortgagees and other parties holding interests in
the Project, the right to re-enter and take possession of the Property and the Project, and to terminate
(and revest in TriMet) the estate conveyed by the Deed for the Property, and to terminate Developer’s
right to develop the Project, and to provide TriMet with the right to resell the Property pursuant to
Section 9.5 hereof, it being the intent of this provision together with other provisions of this Agreement
that the conveyance of the Property to Developer shall be made upon, and that the Deed to the Property
shall provide for, a condition subsequent to the effect that in the event of default by Developer to
remedy, end or abrogate such default, within the period and in the manner stated, then TriMet, at its
option, may, upon sixty (60) days written notice (hereinafter “Notice of Termination”) to Developer
and the Escrow Agent, declare a termination in favor of TriMet of the title, and of all the rights, title
and interest in the Property conveyed to Developer and any assigns or successors in interest shall be
reconveyed to by Quitclaim Deed, pursuant to the Escrow Instructions in Exhibit G.

9.4.1.2 Developer shall provide TriMet with any work product produced by any
third parties for Developer.

9.5  TriMet Resale. If title to the Property shall revest in TriMet in accordance with the
provisions of Section 9.4 of this Agreement, TriMet may, at its option, bring the improvements to a
state of completion deemed by TriMet as reasonably necessary to protect them from the elements or
other dangers, and shall, pursuant to its responsibilities under Oregon Revised Statutes Chapter 457,
use its best efforts consistent with prudent business practices and generally in accordance with the
terms of this Agreement to resell at a reasonable price, the Property (subject to such mortgage liens and
leasehold interests as hereinbefore set forth) as soon and in such a manner as TriMet shall find feasible
and consistent with the objectives of such laws, to a qualified and responsible party or parties (as
determined by TriMet in its sole discretion) who will assume the obligation of making or completing
the improvements or such other improvements in their stead as shall be satisfactory to TriMet. Upon
such resale, the proceeds thereof shall be applied as follows: '

9.5.1 TriMet Reimbursement. First, to TriMet on its own behalf to reimburse
TriMet for all costs and expenses reasonably incurred by it including, but not limited to: professional
fees and salaries of personnel in connection with the recapture, management and resale of the Property
and/or Project; any payments made or necessary to be made to discharge any encumbrances or liens
existing on the Property at the time of revesting of title thereto in TriMet or to discharge or prevent
from attaching or being made; any subsequent encumbrances or liens due to obligations, defaults, or
acts of Developer, its successors or transferees; any expenditures made or obligations incurred with
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respect to the making or completion of Developer’s improvements or any portion thereof on the
Property; any amounts owed to the City as lease or license fees, and any amounts otherwise owing
TriMet by Developer and its successor or transferee;

9.5.2 Developer Reimbursement. Second, to reimburse Developer, its successor or
transferee, up to the amount equal to the sum of (a) the Purchase Price and (b) the TriMet-approved
development costs incurred by it in making any of the improvements on the Property or part thereof|
less (c) any gains or income withdrawn or made as to the Project; and

9.53 Balance to TriMet. Third, any balance remaining after any reimbursements
shall be retained by TriMet.

9.6  Developer’s Pre-Conveyance Remedies. If TriMet fails to perform any obligation
under this Agreement, Developer may, at its option: (i) terminate this Agreement by written notice to
TriMet without waiving any cause of action Developer may have against TriMet; (ii) specifically
enforce the obligations of TriMet under this Agreement; and (iii) seek monetary damages against -
TriMet.

9.7 Developer’s Post-Conveyance Remedies. In the event of TriMet’s material default
after TriMet conveys the Property to Developer, Developer may specifically enforce the obligations of
TriMet under this Agreement, and seek monetary damages against TriMet.

i 9.8  Nonexclusive Remedies. The rights and remedies provided by this Agreement shall not
be deemed exclusive, except where otherwise indicated, and shall be in addition to any and all rights
otherwise available at law or in equity. The exercise by either Party of one or more of such remedies
shall not preclude the exercise by it, at the same or different times, of any other such remedies for the
same default or of any of its remedies for any other default by the other Party, including, without
limitation, the right to compel specific performance. Any limitation of remedies set forth herein should
not limit or affect the obligations of a Party under any contractual indemnities set forth herein.

9.9  Force Majeure.

9.9.1 Neither a Party nor Party’s successor in interest shall be considered in breach of
or in default with respect to-any obligation created hereunder or progress in respect thereto if the delay
in performance of such obligations (the “Unavoidable Delay”) arises from acts of God, acts of the public
enemy, fires, acts of the government, acts of the other Party, floods, earthquake, epidemics, quarantine
restrictions, strikes, freight embargoes, unusually severe weather, or wrongful acts of owners or occupants
of property adjoining the Property, provided that the aforesaid causes were not foresceable were beyond
Developer’s control and did not result from the fault or negligence of the Developer, and provided further
that the Developer has taken reasonable precautions to prevent further delays owing to such causes.

9.9.2 1t is the purpose and intent of this provision that, in the event of the occurrence
of any such Unavoidable Delay, the time or times for performance of the obligations of TriMet or
Developer, as the case may be, shall be extended for the period of the Unavoidable Delay; provided,
however, that the Party seeking the benefit of this Section shall, within ten (10) days after the Party
becomes aware of the causes of any such Unavoidable Delay, notify the other Party in writing of the
cause or causes of the delay and the estimated time of correction.
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10. MISCELLANEOUS PROVISIONS.

10.1 TriMet Project Manager. For the purposes of managing the implementation of the
provisions of this Agreement on behalf of TriMet, the Executive Director of TriMet’s Capital Projects
and Facilities Division shall designate a Project Manager. Upon the initial execution of this
Agreement, the TriMet Project Manager shall be Jillian Detweiler.

10.2  Discrimination. Developer covenants, for itself and its successor and assigns, that
during the term of this Agreement and construction of the Project, it will not discriminate against any
employee or applicant for employment on account of race, color, creed, religion, age, gender, sex,
sexual orientation, marital status, national origin, ancestry or disability, and shall comply with the
applicable requirements of 49 CFR Parts 26.7, 27.7,27.9(b) and 37. Developer further covenants, for
itself and its successors and assigns, that it will not discriminate against or segregate any person or
group of persons in the sale, lease, sublease, transfer, use, occupancy, tenure or enjoyment of the
Property on account of race, color, creed, religion, age, gender, sex, sexual orientation, marital status,
national origin, ancestry or disability, nor will Developer itself or any person claiming under or through
it, establish or permit any such practice or practices of discrimination or segregation with reference to
the selection, location, number, use or occupancy of tenants, lessees, or others in connection with the
Property. The foregoing covenant will run with the land.

103 Conflicts of Interest and Debarment and Suspension. Developer covenants, for itself
and its successor and assigns, that during the term of this Agreement and construction of the Project, it
will comply with Section 3(a) and (b) of the Federal Transit Administration Master Agreement dated
October 1, 2007, related to conflicts of interest and debarment and suspension.

10.4  Effect of Covenants. The covenants established in this Agreement and the Deed will,
without regard to technical classification and designation, be binding on and for the benefit of TriMet,
the City, Developer and Developer’s successors and assigns, and any successors-in-interest to the
Property or any part thereof. After issuance of the Certificate of Completion pursuant to Section 3.11,
all of the terms, covenants, agreements and conditions set forth in this Agreement will cease and
terminate, except for those terms, covenants and use limitations that, by their terms, are expressly
intended to survive after the Certificate of Completion is issued. '

10.5 Public Communication. The Parties agree that all public communications concerning
the Project, e.g., press releases or information provided to the press and all substantive discussions with
public agencies having jurisdiction over the Property or the Project, will be undertaken jointly by
TriMet and Developer and shall be subject to the prior approval of each of TriMet and Developer.

10.6 Notice.

10.6.1 Any notice or communication under this Agreement by either Party to the other
shall be deemed given and delivered (a) forty-eight (48) hours after being dispatched by registered or
certified U.S. mail; postage prepaid, return receipt requested, or (b) when received if personally
delivered, and:
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or addressed in such other way in respect to either Party as that Party may, from time to time, designate
in writing dispatched as provided in this Section. Notice given in any other manner shall be effective

10.6.2 In the case of a notice or communication to Developer, addressed as follows:

REACH Community Development, Inc.

Attn: Michelle Haynes, Housing Development Manager
1135 SE Salmon St.

Portland, OR 97214

Phone: (503) 231-0672

Facsimile: (503) 236-3429

E-mail: mhaynes@reachcdc.org

with a copy to:

Schwabe, Williamson and Wyatt
Attn: Roy Lambert, Attorney
PacWest Center

1211 SW Fifth Avenue, Ste 1900
Portland, OR 97204

10.6.3 In the case of a notice or communication to TriMet, addressed as follows:

Tri-County Metropolitan Transportation District of Oregon
Attn: Jillian Detweiler

710 NE Holladay Street

Portland, Oregon 97232

Phone: (503) 962-2292

Facsimile: (503) 962-2281

E-mail: detweilj@trimet.org

with a copy to:

“Tri-County Metropolitan Transportation District of Oregon

Attn: Lance Erz, Assistant General Counsel
710 NE Holladay Street
Portland, Oregon 97232

upon receipt by the Party for whom the same is intended.

10.7 Equal Employment Opportunity. Developer must comply with all applicable
provisions of Federal or state statutes and regulations and City ordinances concerning equal

employment opportunities for persons engaged in the Project.

10.8  Merger. None of the provisions of this Agreement are intended to or shall be merged
by reason of any Deed transferring title to the Property from TriMet to Developer or any successor in
interest, and any such Deed shall not be deemed to affect or imp

Agreement, but shall be deemed made pursuant to this Agreement.
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10.9 Headings; Interpretation of Agreement. Titles of the Sections of this Agreement are
inserted for convenience of reference only and shall be disregarded in construing or interpreting any of
its provisions. Both parties having had the opportunity to consult with an attorney regarding this
Agreement, the parties agree to waive the principle of contract interpretation that an ambiguity will be
construed against the party that drafted the ambiguous provision, ’

10.10 Waivers. No waiver made by either Party with respect to the performance, or manner
or time thereof, of any obligation of the other Party or any condition inuring to its benefit under this
Agreement shall be considered a waiver of any other rights of the Party making the waiver. No waiver
by TriMet or Developer of any provision of this Agreement or any breach thereof shall be of any force
or effect unless in writing; and no such waiver shall be construed to be a continuing waiver,

10.11 Attorney Fees. If a suit, action, or other proceeding of any nature whatsoever,
including, without limitation, any proceeding under U.S. Bankruptcy Code, is instituted to interpret or
enforce any provision of this Agreement, or with respect to any dispute relating to this Agreement,
including, without limitation, any action in which a declaration of rights is sought or an action for
rescission, the prevailing Party shall be entitled to recover from the losing Party its reasonable attorney,
paralegal, accountant, and other expert fees and all other fees, costs and expenses actually incurred and
reasonably necessary in connection therewith, as determined by the judge at trial or on any appeal or
review, in addition to all other amounts provided by law. This provision shall cover costs and attorney
fees related to or with respect to proceedings in Federal Bankruptcy Courts, including those related to
issues unique to bankruptcy law.

10.12 Choice of Law. This Agreement shall be governed by Oregon law, without resort to
any jurisdiction's conflicts of law principles, rules or doctrines.

10.13 Time of Essence. Time is of the essence of this Agreement. All obligations of TriMet
and Developer to each other are due at the time specified by the Agreement, as the same may be
extended by mutual agreement of the parties in writing,

10.14 Calculation of Time. All periods of time referred to herein shall include Saturdays,
Sundays, and legal holidays in the State of Oregon, except that if the last day of any period falls on any
Saturday, Sunday or legal holiday, the period shall be extended to include the next day which is not a
Saturday, Sunday or legal holiday.

10.15 Construction. In construing this Agreement, singular pronouns shall be taken to mean
and include the plural and the masculine pronoun shall be taken to mean and include the feminine and
the neuter, as the context may require.

_ 10.16 Legal Purpose. Developer agrees that it shall construct the Project in compliance with
all applicable laws and regulations and shall use the Project solely for lawful purposes. :

10.17 Severability; Survivability. If any clause, sentence or any other portion of the terms
and conditions of this Agreement becomes illegal, null or void for any reason, the remaining portions
will remain in full force and effect to the fullest extent permitted by law. All provisions concerning
indemnity survive the termination of this Agreement for any cause.
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10.18 Entire Agreement. This Agreement and the exhibits and attachments hereto are the
entire agreement between the Parties. There is no other oral or written agreement between the Parties
with regard to this subject matter. There are no oral or written representations made by either Party,
implied or express, other than those contained in this Agreement.

10.19 Amendments and Modifications. Any modifications to this Agreement shall be made
in writing and executed by all Parties.

10.20 Successors and Assigns. Subject to the provisions of Section 5, the benefits conferred
by this Agreement, and the obligations assumed thereunder, shall inure to the benefit of and bind the
successors and assigns of the Parties.

10.21 Place of Enforcement. Any action or suit to enforce or construe any provision of this
Agreement by any Party shall be brought in the Circuit Court of the State of Oregon for Multnomah
County, or the United States District Court for the District of Oregon in Portland, Oregon. The parties
agree to submit to the jurisdiction of these courts.

10.22 No Partnership. Nothing contained in this Agreement or any acts of the Parties hereby
shall be deemed or construed by the Parties, or by any third person, to create the relationship of
principal and agent, or of partnership, or of joint venture, or any association between any of the Parties,

10.23 Non-Waiver of Government Rights. Subject to the terms and conditions of this
Agreement, by making this Agreement and delivery of the Deed, TriMet is specifically not obligating
itself, the City, or any other agency with respect to any discretionary action relating to development or
operation of the improvements to be constructed on the Property, including but not limited to
condemnation, rezoning, variances, environmental clearances or any other governmental approvals
which are or may be required, except as expressly set forth herein,

10.24 Approvals. Where this Agreement requires the approval of TriMet, TriMet will
approve or disapprove within ten (10) business days after receipt of the material to be approved, except
where a longer or shorter time period is specifically provided to the contrary, and except construction
change orders which will be processed according to the applicable loan documents, Failure by TriMet
to approve or disapprove within said period of time shall be deemed approval. Any disapproval shall
state in writing the reasons for such disapproval. Approvals will not be unreasonably withheld, except
where rights of approval are expressly reserved to TriMet’s sole discretion in this Agreement

10.25 Approval by TriMet. Whenever consent or approval by TriMet is required under the
terms of this Agreement, all such consents or approvals shall be given in writing from the Executive
Director of Capital Projects, unless specifically noted.

10.26 Compliance with Federal Laws. The parties agree to comply with the terms of
Internal Revenue Code Section 1445 and the Interstate Land Sales Full Disclosure Act. TriMet is not a
“foreign person” as that term is used in Internal Revenue Code Section 1445 and TriMet agrees to
furnish Developer with any necessary documentation to that effect. Developer agrees to furnish TriMet
at its request with any necessary documentation in order to exempt sale of the Site from the provisions
of the Interstate Land Sales Full Disclosure Act. '

Page 27 — DISPOSITION AND DEVELOPMENT AGREEMENT

Copyright National Academy of Sciences. All rights reserved.



http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

283

10.27 Recording of Memorandum of Agreement; Amended Memorandum of Agreement.
TriMet shall record a Memorandum of this Agreement within ten (10) days following the Effective
Date. The form of the Memorandum of Agreement is attached as Exhibit J to this Agreement. When
TriMet issues to Developer a Certificate of Completion or if the Agreement is terminated, the Parties
shall cooperate to promptly record an Amended Memorandum of Agreement to reflect the surviving

- covenants of this Agreement. :

10.28 ZONING AND LAND USE STATUTORY DISCLAIMER.

THE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BE WITHIN A FIRE
PROTECTION DISTRICT PROTECTING STRUCTURES. THE PROPERTY IS SUBJECT TO
LAND USE LAWS AND REGULATIONS THAT, IN FARM OR FOREST ZONES, MAY NOT
AUTHORIZE CONSTRUCTION OR SITING OF A RESIDENCE AND THAT LIMIT LAWSUITS
AGAINST FARMING OR FOREST PRACTICES AS DEFINED IN ORS 30.930 IN ALL ZONES.
BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON TRANSFERRING FEE
TITLE SHOULD INQUIRE ABOUT THE PERSON’S RIGHTS, IF ANY, UNDER ORS 197.352.
BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE
TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY
PLANNING DEPARTMENT TO VERIFY APPROVED USES, THE EXISTENCE OF FIRE
PROTECTION FOR STRUCTURES AND THE RIGHTS OF NEIGHBORING PROPERTY
OWNERS, IF ANY, UNDER ORS 197.352. [ORS 93.040(2)]

IN' WITNESS WHEREOF, the parties have executed this Agreement as of the date above
written. :
TRI-COUNTY METROPOLITAN REACH COMMUNITY
TRANSPORTATION DISTRICT OF OREGON, DEVELOPMENT, INC., an Oregon
an Oregon mass transit district non-profit, corporation
By: /LQWU'%Z_ By: /|){[/ M B/((f\/

Neil McFarlane, Executive Director Dee Walsh, Executive Director
APP D O FORM: APPROVED AS TO FORM:

c Dugho——
Lance Erz, Aspistant General Counsel Name TDre walon ‘
Title €xe iy DWCCh/
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EXHIBIT A
PROPERTY LEGAL DESCRIPTION

- Parcel I:
Lots 1 and 2, EXCEPT the West 20 feet thereof; and the West 20 feet of Lot 7, EXCEPT the North 10
feet thereof; and the West 20 feet of Lot 8, Block 36, M. PATTON’S SECOND ADDITION TO
ALBINA, in the City of Portland, County of Multnomah and State of Oregon,

and

Parcel II:.

Lots 3 and 4: EXCEPT the West 20 feet thereof; and the West 20 feet of Lots 5 and 6; and the North 10
feet of the West 20 feet of Lot 7, Block 36, M. PATTON’S SECOND ADDITION TO ALBINA, in the
City of Portland, County of Multnomah and State of Oregon.

E EXHIBIT A
; Page 1
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EXHIBIT B
FORM OF BARGAIN AND SALE DEED

After Recording Return to and
Tax Statements to be sent to:

Michelle Haynes
REACH Community Development, Inc.

1135 SE Salmon Street
Portland, Oregon 97214

BARGAIN AND SALE DEED

KNOW ALL PEOPLE, that the TRI-COUNTY METROPOLITAN TRANSPORTATION
DISTRICT OF OREGON, an Oregon mass transit district (“TriMet”), does hereby grant, bargain, sell
and convey to REACH Community Development, ‘Inc., an Oregon non-profit corporation
(“Developer”), and unto its successors and assigns, all the following described real property, with the
tenements, hereditaments and appurtenances (herein called the “Property”), situated in the County of
Multnomah and State of Oregon:

Parcel I

Lots 1 and 2, EXCEPT the West 20 feet thereof; and the West 20 feet of Lot 7, EXCEPT
the North 10 feet thereof} and the West 20 feet of Lot 8, Block 36, M. PATTON’S
SECOND ADDITION TO ALBINA, in the City of Portland, County of Multnomah and
State of Oregon,

and

Parcel II:

Lots 3 and 4: EXCEPT the West 20 feet thereof; and the West 20 feet of Lots 5 and 6;
and the North 10 feet of the West 20 feet of Lot 7, Block 36, M. PATTON’S SECOND
ADDITION TO ALBINA, in the City of Portland, County of Multnomah and State of
Oregon.

This conveyance is made pursuant to that certain Agreement for Disposition and Development
of Real Property between Developer and TriMet dated » _» 2007, a Memorandum of
which was recorded on , 2007 as Fee No. , Records of
Multnomah County, Oregon (the “DDA”). Any capitalized terms in this Deed shall have the meanings
set out in the DDA, unless otherwise defined herein. The Developer has given $300,000 and other
value for this conveyance.

This conveyance is subject to the following:

EXHIBIT B
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1. All easements, covenants, restrictions, conditions and encumbrances of record.
2. Grantee’s covenant, by and for itself, its successors, its assigns and every successor-in-

interest to the Property or any part thereof, that (a) during construction of the Project, it will
not discriminate against any employee or applicant for employment on account of race, color,
creed, religion, age, gender, sex, sexual orientation, marital status, national origin, ancestry
- or disability; and (b) that it will not discriminate against or segregate any person or group of
persons in the sale, lease, sublease, transfer, use, occupancy, tenure or enjoyment of the
Property on account of race, color, creed, religion, age, gender, sex, sexual orientation,
} marital status, national origin, ancestry or disability, nor will it or any person claiming under
i or through it, establish or permit any such practice or practices of discrimination or
% segregation with reference to the selection, location, number, use or occupancy of tenants,
% lessees, or others in connection with the Property.
§

: 3, Grantee’s covenant, by and for itself, its successors, its assigns and every successor-in-interest
§ to the Property or any part thereof, that the Property shall be held, developed, sold and
conveyed subject to the restrictions set forth in the DDA, including Section 7 thereof,

It is intended that the delivery of this Deed shall not effect a metger of those provisions of the
DDA that are intended by the terms of said Agreement to continue after the delivery of this Deed.

BEFORE SIGNING OR ACCEPTING THIS IN STRUMENT, THE PERSON
TRANSFERRING FEE TITLE SHOULD INQUIRE ABOUT THE PERSON’S RIGHTS, IF ANY,
UNDER ORS 197.352. THIS INSTRUMENT DOES NOT ALLOW USE OF THE PROPERTY
DESCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND
REGULATIONS. BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON
ACQUIRING FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE
CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES, TO
DETERMINE ANY LIMITS ON LAWSUITS AGAINST FARMING OR FOREST PRACTICES AS
DEFINED IN ORS 30.930 AND TO INQUIRE ABOUT THE RIGHTS OF NEIGHBORING
PROPERTY OWNERS, IF ANY, UNDER ORS 197.352.

IN WITNESS WHEREOF, the Tri-County Metropolitan Transportation District of Oregon has
caused this Deed to be executed this __day of , 2007,

TRI-COUNTY METROPOLITAN TRANSPORTATION
DISTRICT OF OREGON, an Oregon mass transit district

By:

Neil McFarlane, Executive Director

STATE OF OREGON )
) ss.
County of Multnomah )

EXHIBIT B
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The foregoing instrument was acknowledged before me this day of

, 2007, by Neil McFarlane as Executive Director of the Tri-County Metropolitan
Transportation District of Oregon, on its behalf,

Notary Public for Oregon
My commission expires:

Accepted by Developer:

Name:
Title:

EXHIBIT B
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EXHIBIT C
PROJECT BUDGET

Crown Motel
Financial Description
) Sources‘ and Uses of Financing

10/11/2007
SOURCES OF FINANCING ) :
‘Tatal Residential Commercial
Residential Loan w/OAHTC 2,675,961 2,675,961
Commercial Loan. = 462,178 462,178
Developer Loan (deferred fee) 200,000 | 200,000 -
: Subtotal of loans 3,338,139 | 2,875,961 462,178
LIHTC (4%) 3,347,180 3,347,180 -
Capital Con_trib_utionsf
SDC Waivers 109,089 | 109,089 | -
GP Loan: : ,
Metro 365,000 | 334,489 30,511
Enterprise GCI , - -
OHCSD Weatherization Funds 65,172 65,172 | -
Tri Met Predev Punds 192,500 | 192,500 -
; BETC 25,000 25,000 -
PDC Equity Gap Loan 4,367,500 | 3,656,115 711,385
Cash Flow During Lease-Up - -
. Subtotal of equity 8,471,441 | 7,729,546 741,896
Total Sources . 11,809,580 10,665,506 1,204,074
USES OF FINANCING
Total Residential Commercial
Acquisition 305,000 279,505 25,495
Construction 8,372,409 7,482,187 890,222
Const Contingencies 412,875 374,109 38,766
Developer Fee 820,000 751,455 08,545
Soft Costs 1,899,266 1,718,250 181,046
Total Uses 11,809,580 10,605,506 1,204,074
per unit » 196,398 .
Total per Unit without acquisition 191,222
® - (0)

SURPLUS/(GAP)

Housing Development Center

EXHIBIT C
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SCHEDULE OF PERFORMANCE
. Legal

Ttem - Party Estimated | Final

Completion | Deadline
Execute Disposition and Development A"g,;'c"gx;icnt TriMet, Dev. | 7/15/07 10/31/07
Developer provides Project Budget and con-truction budget to TriMet Dev 10/14/07 12/1//07
Developer provides evidence of Project financial commitments to TriMet | Dev. 1/15/08 5/15/08
Developer enters into binding contract with construction contractor v
approved by TriMet Dev. 2/11/08 6/01/08
90-day notice to Lessee that conditions to terminate lease have been met | TriMet 10/01/07 4/15/08
TriMet transfers Property to Developer TriMet, Dev. | 2/15/08 6/31/08
TriMet issues Certificate of Completi(m‘ for Project based on substantial 12/16/08
completion TriMet i 12/01/09

- Design |
TriMet reviews and approves Design Drawin G ;;'f(based on 100% DD set) | TriMet 9/28/07 10/28/07
Design Review approved (staff decision puhivi\“hed) Agencies 10/28/07 11/30/07
TriMet reviews and approves Construction l,)r{xwings and Specifications | TriMet 12/31/07 3/15/08
(based on 100% GMP set)
Building permits issued - Agencies 3/10/08 | 6/15//08
‘ ~ Construction
Construction begins (new construction—no‘t“(‘!‘umo) Dev. 3/12/08 7/15/08
Construction substantially complete Dev. 12/16/08 | 12/01//09
Construction complete o Dev. 12/30/08 1731710
TriMet issues Certificate of Completi(;ﬁ o TriMet 12/30/08 1/11/10
Operations
Developer adopts Transportation Dol Management Program | Dev., TriMet | 9/01/08 9/01/09
acceptable to TriMet
Developer submits annual Transportation 12 nund Management report to | Dev. 1/02/09 1/02/10
TriMet
EXHIBIT D
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EXHIBIT E
S, OF DEVELOPMENT

Scope of Development

The Developer shall construct a Project with the following characteristics:
1. provides a minimum of 50 residcit’n’ i-uiits;
2. provides a minimum of 12 of units (or l:rger families requiring more than two bedrooms;

3. in the designated affordable units, restri-ts rents paid directly by tenants to 30 percent of 50 percent
of the area median income, adjusted for hoiischold size; except for units with Section 8 rent subsidies,
wherein the “contract rents” are federally subsidized and the tenants pays no more than 35% of their
income for rent);

4. provides a minimum of 3,000 squate fcet of commercial space on the ground floor;

5. utilizes materials expected to perfvt: . - o minimum of 30 years and maintains adequate reserves to
replace, repair and maintain the build:-g it zood condition;

6. has entrances and windows oriented to ¢~ tivate N, Interstate Avenue;

7. controls access to building common arc..s and parking.

EXHIBITE
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EXHIBIT F
FORM OF CERTIFICATE OF COMPLETION

The TRI-COUNTY METROPOLITAN TRANSPORTATION DISTRICT OF OREGON, an
Oregon mass transit district (“TriMet”), hereby certifies that REACH Community Development, Inc.
(“Developer”) has satisfactorily completed construction of the Project as described in the Agreement
for Disposition and Development of Property, dated , 2007 (herein called the “DDA”), a
memorandum of which was tecorded in the Records of Multnomah County, Oregon as Document No.

, on , 2007. Capitalized terms used herein without definition shall have the

meaning ascribed to them in the DDA.

Pursuant to Section 3.11 of the DDA, TriMet hereby certifies that:

) the Project is completed according to the Construction Plans and Specifications, except
for punch list items which do not materially affect the use of the Project for the purposes
intended under the DDA, .

(i)  the City of Portland has issued a temporary or permanent Certificate of Occupancy with
respect to the Project; and

(iii)  any other improvements required by the terms of the DDA to have been completed at
the time the Project is complete have been substantially completed.

This Ceitificate of Completion is and shall be a conclusive determination of the satisfaction of
all of the agreements, covenants and conditions contained in the DDA with respect to the obligations of
Developer, its successors and assigns, as to the construction of the Project, and such obligations are
hereby terminated. This Certificate represents and certifies the completion of Developer’s construction
obligations described herein as to TriMet only.

Further,

(1)  Any party acquiring or leasing any portion of the Project shall not (because of such
purchase or lease) have any obligation under the DDA with respect to the construction
of the Project, and

(2)  The Sections of the DDA that, by their terms, are expressly intended to survive issuance
of this Certificate of Completion, including, but not limited to the Developer obligations
evidenced at 3.11.2; the obligations evidenced at Section 7, and all indemnity
obligations, including but not limited to the indemnity obligations evidenced at Sections
3.6 and 4.1 of the DDA, shall survive and remain in effect for the periods identified in
the DDA notwithstanding issuance of this Certificate (“Surviving Sections”).

Other than its right to enforce the Surviving Sections, TriMet shall hereafter have, or be entitled
to exercise, no rights or remedies or controls that it may otherwise have been entitled to exercise under
the DDA with respect to the construction of the Project, or as a result of a default in or breach of any
provisions of the DDA relating to construction by the Developer, or by any successors in interest or
assigns of Developer. Without limitation, TriMet confirms that TriMet no longer has any right of re-
entry to the Project or termination of the DDA.

EXHIBIT F
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IN WITNESS WHEREOF, TRIMET has caused this instrument to be executed this ___ day of
,200 .

DISTRICT OF OREGON

By:

Neil McFarlane, Executive Director

' STATE OF OREGON )

) ss.
County of Multnomah )
This insttument was acknowledged before me on , 2005, by

, Executive Director of the TRI-COUNTY METROPOLITAN
TRANSPORTATION DISTRICT OF OREGON, an Oregon mass transit district.

Notary Public for Oregon
My commission expires:

EXHIBIT F
Page 2

Copyright National Academy of Sciences. All rights reserved.

293

TRI-COUNTY METROPOLITAN TRANSPORTATION



http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

294

EXHIBIT G
FORM OF ESCROW INSTRUCTIONS & QUITCLAIM DEED

ESCROW INSTRUCTIONS FOR QUITCLAIM DEED

First American Title Insurance Company
200 SW Market Street, Suite 250

Portland, OR 97201

Attention; [INSERT TITLE OFFICER]

Re:  Escrow No.

REACH COMMUNITY DEVELOPMENT, INC. (“Developer”) has entered into that certain
Agreement for Disposition and Development of Real Property related to 5204 and 5226 N. Interstate
Avenue (“DDA”) with the Tri-County Metropolitan Transportation District of Oregon (“TriMet”)
dated as , 2007, a Memorandum of which was recorded on , 200 as Fee
No. , Records of Multnomah County, Oregon, whereby TriMet will convey to the Developer
or its assignees certain real property (the “Property”) in Multnomah County, Oregon. The Property is
the subject of this escrow and is described in the accompanying quitclaim deed (“Quitclaim Deed”).

Section 9.4.1 of the DDA provides that, under certain circumstances, TriMet is entitled to
reconveyance of the Property pursuant to the Quitclaim Deed and Escrow Instructions. This document
constitutes those escrow instructions and is for the purpose of irrevocably instructing you as to the
disposition of the accompanying Quitclaim Deed.

In the event that you receive from TriMet a notice signed by TriMet’s Executive Director
certifying that a copy of said notice has been delivered concurrently to Developer and certifying that
the DDA has been terminated according to its terms and the rights to the Property described in the
Quitclaim Deed have revested in TriMet pursuant to the DDA (“Notice of Termination”), you shall at
the end of sixty (60) days after receipt of said instructions record the Quitclaim Deed unless you are,
within said sixty (60) day period, notified by TriMet that TriMet has withdrawn the Notice of
Termination, or unless you are prohibited from recording the Quitclaim Deed by temporary restraining
order, preliminary injunction, or other court order.

In the event that you receive a copy of a Certificate of Completion issued by TriMet with
respect to the Property (either an original or one certified by Developer as being a duplicate of the
original), you will forthwith return the Quitclaim Deed to Developer.

These instructions may not be withdrawn or in any way amended, modified or waived without
the prior written consent of both of the parties hereto.

EXHIBIT G
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Please indicate your acceptance of and agreement to carry out these instructions as indicated

below.

Very truly yours,

TRI-COUNTY METROPOLITAN REACH COMMUNITY

TRANSPORTATION DISTRICT OF OREGON, DEVELOPMENT, INC, an Oregon

an Oregon mass transit district non-profit corporation’

By: By:

Neil McFarlane, Executive Director Dee Walsh, Executive Director

" ACCEPTED AND AGREED TO THIS DAY OF ,200

FIRST AMERICAN TITLE INSURANCE COMPANY.
By:
Name:
Title:

EXHIBIT G
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EXHIBIT G CONTINUED
FORM OF QUITCLAIM DEED

After recording return to
and send tax statemenis to:

Manager, Real Property Acquisition
TriMet

710 NE Holladay Street

Portland, OR 97232

For valuable consideration, receipt of which is hereby acknowledged, REACH COMMUNITY
DEVELOPMENT, INC., an Oregon non-profit corporation (“Grantor”), does hereby release and
quitclaim to the TRI-COUNTY METROPOLITAN TRANSPORTATION DISTRICT OF OREGON,
an Oregon mass transit district (“Grantee”™), all right, title and interest in and to the following described
real property, with the tenements, hereditaments and appurtenances, situated in the County of
Multnomah and State of Oregon, to wit:

Parcel I:

Lots 1 and 2, EXCEPT the West 20 feet thereof; and the West 20 feet of Lot 7, EXCEPT
the North 10 feet thereof, and the West 20 feet of Lot 8, Block 36, M. PATTON’S
SECOND ADDITION TO ALBINA, in the City of Portland, County of Multnomah and
State of Oregon,

and

Parcel II:

Lots 3 and 4: EXCEPT the West 20 feet thereof, and the West 20 feet of Lots 5
and 6; and the North 10 feet of the West 20 feet of Lot 7, Block 36, M. PATTON’S
SECOND ADDITION TO ALBINA, in the City of Portland, County of Multnomah and
State of Oregon.

To have and to hold the same unto the said Grantee and Grantee’s successors and assigns forever.

The true and actual consideration paid for this transfer, stated in terms of dollars, is $1.00 (one dollar).
However, the true and actual consideration consists of or includes other value given or promised which
is the whole consideration,

BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON TRANSFERRING FEE
TITLE SHOULD INQUIRE ABOUT THE PERSON’S RIGHTS, IF ANY, UNDER ORS 197.352.
THIS INSTRUMENT DOES NOT ALLOW USE OF THE PROPERTY DESCRIBED IN THIS

EXHIBIT G
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INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND REGULATIONS.
BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE
TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY
PLANNING DEPARTMENT TO VERIFY APPROVED USES, TO DETERMINE ANY LIMITS ON
LAWSUITS AGAINST FARMING OR FOREST PRACTICES AS DEFINED IN ORS 30.930 AND
TO INQUIRE ABOUT THE RIGHTS OF NEIGHBORING PROPERTY OWNERS, IF ANY,

UNDER ORS 197.352.

IN WITNESS WHEREOF, Grantor has executed and sealed this instrument this day of
,200_.

REACH COMMUNITY DEVELOPMENT, INC.

By:

Dee Walsh, Executive Director

The foregoing instrument was acknowledged before me this day of
200, by Dee Walsh as Executive Director of REACH Community Development, Inc. , on its behalf

Notary Public for Oregon
My commission expires:
EXHIBIT G
Page 4
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EXHIBIT H
MEMORANDUM OF AGREEMENT

After recording return to:

Manager, Real Property Acquisition
TriMet
710 NE Holladay Street

" Portland, OR 97232

Form of Memorandum of Agreement For the Disposition And Development of Real Property

THIS MEMORANDUM OF AGREEMENT FOR DISPOSITION AND DEVELOPMENT OF
REAL PROPERTY (“Memorandum”) shall serve as notice to all persons that the TRI-COUNTY
METROPOLITAN TRANSPORTATION DISTRICT OF OREGON, an Oregon mass transit
district (“TriMet”), and REACH COMMUNITY DEVELOPMENT, INC, an Oregon non-profit
corporation (“Developer”), have entered into an Agreement For Disposition And Development of Real

Property dated , 2007 (“Agreement”) relating to the real property conveyed by
TriMet (the “Property”) located in Multnomah County, Oregon. The Property is more particularly
described as:

Parcel I:

Lots 1 and 2, EXCEPT the West 20 feet thereof; and the West 20 feet of Lot 7, EXCEPT
the North 10 feet thereof; and the West 20 feet of Lot 8, Block 36, M. PATTON’S
SECOND ADDITION TO ALBINA, in the City of Portland, County of Multnomah and
State of Oregon,

and

Parcel II:

Lots 3 and 4: EXCEPT the West 20 feet thereof; and the West 20 feet of Lots 5 and 6;
and the North 10 feet of the West 20 feet of Lot 7, Block 36, M. PATTON’S SECOND
ADDITION TO ALBINA, in the City of Portland, County of Multnomah and State of
Oregon.

EXHIBIT H
Page 1
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Among other things, the Agreement requires TriMet to convey the Property to Developer upon
the satisfaction of certain conditions precedent, and requires Developer to construct and complete
certain infrastructure and project improvements on the Property all as more particularly set forth in the

" Agreement (the “Project”). Other property or value was part of the whole consideration given for the

Property conveyance referenced herein.

TriMet and Developer execute this Memorandum to acknowledge being bound by the
Agreement and to give notice of the Agreement to third parties.

TRI-COUNTY METROPOLITAN REACH COMMUNITY

TRANSPORTATION DISTRICT OF OREGON, DEVELOPMENT, INC.,, an Oregon

an Oregon mass transit district non-profit corporation

o NI DUl
Neil McFarlane, Executive Director Dee Wialsh, Executive Director

Date: [(Q- 29~ o7 Date: lb - 22’07/

STATE OF OREGON )
) ss.
County of Multnomah )

This instrument was acknowledged before me on OCM« z5 , 2007, by Neil
McFarlane, Executive Director of the TRI-COUNTY METROPOLITAN TRANSPORTATION
DISTRICT OF OREGON, an Oregon mass transit district.

OFFICIAL SEAL [: ] L ‘
KARMEN FALIGOWSKI / /“‘”"‘”‘ : z
gggmgl%iu'qcéogeeow Notary Public for Oregoh
. 3914 c o .
MY COMMISSION EXPIRES MAY 1;'72009 My commission expires: & —/2 -~ 0

STATE OF OREGON )
) ss.

County of Muttpnemai)

)
This instrument was acknowledged before me on 42@&_@ 22—, 2007, by Dee Walsh,
Executive Director of REACH COMMUNITY DEVELOPMENT, INC, an Oregon non-profit
corporation. ' :

OFFICIAL SEAL i
L S N Notdry Pul‘)ht‘: for Or.egon
NOTARY PUBLIC-OREGON My commission expires: _{— 7~ &
I COMMISSION NO. 393408
MY COMMISSION EXPIRES JUNE 7, 2009 EXHIBITH
Page 2
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APPENDIX D

SURVEY QUESTIONS

TCRP J-5, STUDY TOPIC 15-03
TRANSIT PUBLIC PRIVATE PARTNERSHIPS: LEGAL ISSUES

Agency Name:

Name of Employee:

Job Title:

Contact telephone/ cell phone number: /

Email address:

How many years have you been with the agency?

NOTE.:

(a) The term public-private partnership (PPP) as used herein refers to the contractual arrangements be-
tween a public entity such as a transit agency and a private partner to facilitate the construction or devel-
opment of an infrastructure project. Depending on the contractual arrangements, the private partner may
be responsible for the design and construction of the project, as well as its operation, maintenance, and/or

financing.

(b) Please provide copies via e-mail or on a disk or provide an Internet-link for any contracts or other

documents identified in your responses.

(c¢) In responding to the following questions, please feel free to attach extra pages as needed.
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1. Within the past ten years has your agency used a PPP for the purpose of acquiring, improving, con-

structing, developing, operating, maintaining and/or financing an infrastructure project or used a PPP for

transit-oriented development (TOD)?
YES __NO __
If your answer is yes, please provide the following information for your agency’s PPP projects and
answer the remaining questions in the survey. If your answer is “no,” it is not necessary to complete the re-

mainder of the survey, but please submit your response to this question.

(a) the name or other identification of the PPP and a description of the PPP Project;

(b) the date(s) of the project, contract, or lease;

(c) the name of the private partner(s);

(d) the cost of the project; and

(e) whether the private partner continues to have any responsibility for the project(s) (e.g., leasing,

operation, and/or maintenance).

2.  For your agency, what have been the advantages and disadvantages of PPPs for infrastructure pro-

jects, TOD, or joint development?
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3.  For each PPP project that you have identified, please state whether your agency used any one of the
following methods of contracting for the delivery of the project(s).

a. Design-Build YES __NO __
b. Design-Build-Operate-Maintain YES __NO __
c. A+B Contracting YES __ NO __
d. Construction Manager/General Contractor YES __NO __
e. Construction Manager at Risk YES __ NO __
f. Operate-Maintain YES __NO __
g. Operation, Maintenance, and Management YES __NO __
h. Build-Own-Operate YES __NO __
1. Other (please identify)

In regard to the above answers, please provide a copy of any contracts that your agency has used.

4. For each PPP project that you have identified, if your agency used a method of contracting for a pro-
ject that included financing to be arranged or provided in whole or in part by the private partner, please
state whether your agency used any one of the following methods of contracting for the delivery of the pro-
ject(s).

a. Design-Build-Finance-Operate YES NO

b. Design-Build-Finance-Operate-Maintain YES __NO __

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

303
c. Design-Build-Finance-Operate-Transfer YES __NO __
d. Build-Operate-Transfer YES __NO __
e. Build-Transfer-Operate YES __NO __
f. Other (please identify)

In regard to the above answers, please provide a copy of any contracts that your agency has used.

5. In addition to any contract(s) identified in response to questions 3 and 4, was there an umbrella agree-

ment, memorandum of understanding, or other separate document between or among the PPP partners that

set forth their obligations in respect to the PPP and/or the project?

YES __NO _

If your answer is yes, please state the type of agreement and provide a copy.

6. (a) In evaluating a prospective project for a PPP does your agency undertake a Value for Money or

other analysis of the project?

YES__NO _

(b) If your answer is yes, what factors does your agency consider before proceeding with a PPP?

7. In your agency’s experience, what are the key legal issues that should be addressed in the contract(s)

for a PPP project?
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Please provide copies of any contractual provisions or specifications that your agency has developed

to deal with any legal issues or problems that your agency has encountered and had to resolve with PPPs.

8. Has your agency encountered any real property and/or land-use issues in connection with PPP pro-

jects (e.g., for New Starts or other facilities, TOD, and/or joint development)?

YES__NO _

If your answer is yes, please describe the issues and how they were resolved.

9. Have your agency and its private partner(s) in PPPs had any federal or other tax issues for PPP pro-
jects (e.g., issues relating to 63-20 corporations; the preservation of the status of tax-exempt debt; qualifying
an issuance of bonds as tax exempt; issues regarding private activity bonds or exempt facility bonds; certifi-
cates of participation; or long-term leases or lease/purchase agreements)?

YES __NO __

(a) If your answer is yes, please describe the issue(s) and their outcome(s).

(b) If your agency or a private partner has ever requested a ruling from the IRS or any taxing au-
thority regarding a PPP project, please describe the request and the ruling that was obtained and provide a
copy.
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10. (a) For each PPP project that you have identified, was the contractor required to provide perform-
ance and payment bonds for the full amount or value of the applicable contracts under federal and/or state
law?

YES__NO __
(b) If your answer is no, were any waivers or exceptions with respect to the amounts of the bonds
sought and/or obtained from the FTA or otherwise?

YES__NO _

If your answer is yes, please describe the waiver(s) or exception(s) obtained.

11. (a) For each PPP project that you have identified, did your agency receive a federal grant for the PPP

project?

YES__NO __

(b) If your answer is yes, please state (a) the type of grant; (b) the amount; and (c) the percentage of
the project that was federally funded.

12. For each PPP project that you have identified, if your agency received a federal grant, please state
(a) the percentage and amount of the local match and (b) the source or sources used to fulfill the local match

for each project.

13. (a) For each PPP project that you have identified, did the private partner assume responsibility for

securing the insurance cover?
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YES__NO _

(b) Regardless of which party was responsible for the insurance, please state (1) the kinds of risks

that were insured; (2) if not already explained, your agency’s role or responsibility for the insurance; and (3)

any issues or problems encountered regarding insurance for PPP projects.

14. For any PPP project that you have identified, has your agency shared revenue with the private part-
ner?

YES__NO __

If your answer is yes, please describe (a) any revenue sharing arrangements for the project and/or
provide a copy of any revenue sharing agreement and (b) state whether an exception was needed and ob-

tained from FTA to permit your agency to share revenue with the private partner.

15. For the PPP projects that you have identified, (a) has your agency encountered any issues or prob-
lems (e.g. delays in approvals, additional expense) because of the FTA grant approval process for New Starts
(or other FTA funding programs) that have affected your agency’s use of PPPs?

YES__NO _

(b) Has your agency encountered any issues or problems with the process for environmental reviews

that have affected your agency’s use of PPPs?

YES__NO _

If your answer is yes to part (a) and/or (b), please describe the issues or problems and whether and

how they were resolved.
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16. For each PPP project that you have identified, has your agency agreed to an availability payment
structure for the project?

YES__NO _

If your answer is yes, please explain and/or provide a copy of any relevant agreement.

17. Have the laws of your state permitted, encouraged, or restricted your agency’s use of, or a private

party’s participation in, PPPs for infrastructure projects, TOD, and/or joint development?

YES__NO _

If your answer is yes, please explain.

18. For each PPP project that you have identified, please state whether the funding/financing of the

PPP(s) included any of the following sources, and, if so, the amount(s) involved.

a. Qualified Private Activity YES __NO __ AMOUNT
Bonds

b. Non-qualified Private Activity YES __ NO __ AMOUNT
Bonds

c. Exempt Facility Bonds YES __ NO __ AMOUNT
d. Farebox Revenue Bonds YES _ NO AMOUNT
e. Grant Anticipation Notes YES NO AMOUNT
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f. Bonds issued by 63-20

Nonprofit Corporations YES NO AMOUNT
g. Certificates of Participation YES NO AMOUNT
h. Transportation Infrastructure YES NO _ AMOUNT
Financing Innovation Act

(TIFIA)

i. State Infrastructure Bank YES NO AMOUNT
j. Other Bank Financing YES NO AMOUNT
k. Private Investment/Financing YES NO AMOUNT
1. Tax Increment Financing YES NO AMOUNT
m. Assessment District Funds YES NO AMOUNT
n. Development Impact Fees YES NO AMOUNT
0. Other sources YES NO AMOUNT
(please identify):

If your agency has prepared a summary of or a chart illustrating a PPP project’s funding, please pro-

vide a copy.

19. For each PPP project that you have identified, have your agency and the private partner entered

into a long-term lease regarding the operation and/or maintenance of the completed infrastructure project?

YES__NO __
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If your answer is yes, please identify the project, describe the nature of the lease and its term, and

provide a copy.

20. For each PPP project that you have identified, have any lease/purchase agreements been used for
rolling stock and/or other equipment?

YES__NO _

If your answer is yes, please describe the nature of the agreement and the financial benefit obtained

by the agency or the PPP.

21. For each PPP project that you have identified, to the extent not discussed in response to question 9,
have there been any federal or other tax issues concerning long-term leases and/or lease/purchase agree-
ments?

YES__NO __
If your answer is yes, what were the issues and how were they resolved? Please provide a copy of any
contractual provisions developed by your agency or the PPP in respect to the issue or problem and/or any

rulings by tax authorities.

22. For each PPP project that you have identified, did the PPP involve transit-oriented development
and/or joint development?

YES__NO _

If your answer is yes, please state (a) the contractual amount or value of the development; (b) the
private partner’s investment or other contribution; (¢) the federal funding, if any, for the development; and
(d) whether the TOD or joint development has been or is being used to fund other transit capital improve-

ments or expenses.
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23. If your agency was selected to participate in one of the three pilot projects authorized by SAFETEA-
LU, please provide a copy of your agency’s PPP pilot funding application and materials, along with any

comments your agency has regarding the pilot program.

24. Please describe your agency’s approach to managing and administering a PPP (e.g., a project man-
ager, dedicated management team, outside specialists, project manual, periodic monitoring, the use of per-

formance standards).

25. Please identify any PPP transit project in the United States or abroad of which you are aware that

you believe would be important for the Report to discuss.

Thank you for your cooperation and for copies of contracts and other documents provided with your
responses. As noted, please provide the copies by e-mail or on a disk and/or an Internet link if they are avail-

able on line.

Please return your completed survey preferably via e-mail to:

The Thomas Law Firm

ATTN: Larry W. Thomas

1701 Pennsylvania Avenue, N.W.
Suite 300

Washington, D.C. 20006

Tel. (202) 280-7769

lwthomas@cox.net
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APPENDIX E—SUMMARY OF TRANSIT AGENCY RESPONSES TO THE SURVEY

1. Ten transit agencies responded to the survey that within the past 10 years their agency had used a
PPP for the purpose of acquiring, improving, constructing, developing, operating, maintaining and/or financ-
ing an infrastructure project or used a PPP for TOD.

The City of Lacrosse Municipal Transit Utility reported that in 2010 it had used a PPP for the Grand
River Station, a $30-million joint development project that included transit and housing, parking, and com-
mercial space. The private partner was Gorman & Company, which has continued responsibility for leasing,
operation, and maintenance.

The Transit Manager of the Connecticut DOT reported on a project now being initiated known as the
Stamford Transit Oriented Development with the date of the project and identity of the private partner to
be determined; however, there is a state commitment of $40 million for the project. The RFP indicates that
the private partner would be committed to a 3-year contract with two 3-year renewable terms at the state’s
discretion.

The Director of Economic Development for DART stated that there had been one “borderline” PPP, a $6-
million pedestrian project funded 80 percent by the FTA with a 20 percent local match that was shared 50
percent by the city and 50 percent by the developer.

The Milford Transit District in Milford, Connecticut, advised that the Westfield Shoppingtown, Inc.,
$525,000 project is “currently in design,” and the private partner will be responsible for maintenance, trash
collection, snow removal, utilities, and security.

New Jersey Transit has had two projects within the past 10 years. The first project, the $1-billion River
Line Light Rail Project, opened in March 2004. The private partner Southern New Jersey Rail Group (Bom-
bardier) has continued responsibility for operation and maintenance of the project. The second project, the
Weehawken Ferry Terminal, which opened in May 2006, was a $44-million project for which the private
partner, New York Waterway, is responsible for leasing and maintaining the terminal.

PVTA in Springfield, Massachusetts, reported that its HMTC project, a joint development transit center
with educational office, classroom space, and café, was an $8.1-million project undertaken with HIF, LLC, as
the private partner that has continued responsibility for leasing and operating the facility to tenants, in-
cluding the PVTA.

SANDAG advised that it had one PPP—the $7.9-million Grossmont Trolley Station, for which the private
partner was Fairfield Realty, which also has continued responsibility for the station.

SEPTA reported that it has had two PPPs in the past 10 years. One PPP was for the $2,200,000 SEPTA
Wayside Energy Storage System, a project that included a unique combination of advanced energy storage
and software technologies to recover excess train braking energy at a substation and store the energy for
later use as train traction power. SEPTA reports that excess energy may be sold through the wholesale and
regulatory markets. The private partner serves as an intermediary between the local electric utility com-
pany and SEPTA.

A second PPP project is still in the proposal stage, but a private partner will be selected to design, build,
own, operate, maintain, and finance a combined heat and power plant on SEPTA’s property. The private en-
tity will finance the plant and sell electric power and heat to SEPTA under a long-term energy service
agreement.
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SARTA describes its PPP as “clean energy for the operation of a public compressed natural gas (CNG) fa-
cility.” The private partner for the $1.6-million project, which opened in May 2011, was Clean Energy, which
has continued responsibility for the maintenance of the facility.

TriMet of Oregon reported on a 2008 PPP for the Patten Park TOD, a mixed-use commercial/residential
with low-income housing project that cost $15.5 million. The private partner, REACH Community Develop-
ment, owns and operates the project.

2. Transit agencies having PPPs noted a variety of advantages and disadvantages of PPPs for infrastruc-
ture projects, TOD, or joint development.

Advantages included the following:

¢ The city was able to complete a large housing project downtown that increased the tax base (City of La-
crosse Municipal Transit Utility).

¢ There are shorter durations for the design and construction phases and sharing of risk with resulting
benefits for the commuting public (Connecticut DOT).

¢ There may be no acquisition cost for land (Milford Transit District).

¢ The “sole sourcing of the architectural/engineering firm” for a project was reported to be an advantage
(Milford Transit District).

e New Jersey Transit states that an advantage to its agency is the ability to use private sector manage-
ment efficiencies with New Jersey Transit overseeing the project’s and the public’s goals.

¢ A PPP eliminates some ownership issues and costs, reduces the risks in developing a project, and main-
tains control of the design (PVTA).

e SEPTA states that PPPs simplified the procurement process by having the vendor procure the required
equipment. For SEPTA’s energy storage system project, “SEPTA receives energy savings [and] reduced ex-
pense with little upfront investment.” For its combined heat and power plant project, the PPP simplifies the
procurement process by having the private entity construct the plant without the requirements [being]
placed on the public entity.” Once more, “SEPTA expects to receive energy savings in reduced expenses with
no upfront investment.”

¢ For TriMet, its PPP TOD project allows TriMet to fully utilize TriMet-owned property in a manner that
supports the transit district, with risk taken by a private developer. TriMet states that there were no disad-
vantages in using a PPP for its TOD project.

Disadvantages were:

¢ A PPP may be a lengthy, complicated project (City of Lacrosse Municipal Transit Utility).

¢ There is a need for confidentiality during the selection and negotiation process (Connecticut DOT).

¢ One agency reported that although its PPP project is currently in the design phase, thus far the insur-
ance requirements are excessive (Milford Transit District).

¢ Another agency states that there is a disadvantage in that there is less control over the use and opera-
tion of a project (PVTA).

3. Transit agencies reported on the form of contracting that the agency had used for the delivery of its
PPP project or projects.
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No agency reported using simply a DB form of contracting for project delivery. Three agencies used a
DBOM contract.?®® One agency used A+B contracting.’®* Four agencies used the CMGC form of contracting
for project delivery.®®® SEPTA explained that it “used a Request for Qualifications procurement process and
entered into a development agreement with REACH,” the private partner that used a CMGC for construc-

8% whereas one used a

tion. One agency used a design-build-operate-maintain-manage form of contracting,
design-build-manage contract for a PPP.5%"

Several agencies provided contracts and related documents.

4. Agencies also were asked whether they had used a method of contracting for a project that included fi-
nancing to be arranged or provided in whole or in part by the private partner. SARTA stated that it had
used DBFO form of contracting, whereas SEPTA stated that it had used the DBFO type of contracting in
regard to “limited operations.” Both the Connecticut DOT and SEPTA reported using the DBFOM form of
contracting for a PPP, but the Connecticut DOT stated that its DBFOM contract “allows for” the DBFOT
method of project delivery. TriMet explained that the developer used the DBFOM form of contracting as
TriMet had transferred the property in question via a developer agreement. Finally, although the financing
aspect was not discussed in its response, the PVTA reported that it used a design-build-lease method.

5. The transit agencies using PPPs were asked whether, in addition to any form of contract delivery that
they previously identified in their responses, there was an umbrella agreement, memorandum of under-
standing, or other separate document between or among the PPP partners that set forth their obligations in
respect to the PPP or the project.

Only a few agencies had additional agreements. However, one agency reporting having used a develop-
ment agreement (City of Lacrosse Municipal Transit Utility); another agency had used an access and opera-
tions agreement (New Jersey Transit); another agency said it had separate agreements without further
identifying them; and one agency had used an agreement for disposition and development of real property
(TriMet).

6. Transit agencies were asked whether in evaluating a prospective project for a PPP the agency under-
takes a VIM or other analysis of the project. Six agencies said that they did undertake such an evaluation 5%
with two agencies indicating that they do not®° and two agencies not responding to the question.

As for the factors that the agencies are considering before proceeding with a PPP, the agencies state they
evaluate or consider the following:

® One agency determines the useful life of the facility and ensures that it will be used as such for at least
the determined useful life (Milford Transit District).

e New Jersey Transit states that it considers “[p]rice, past performance, customer service record and
other factors.”

e SEPTA states that it considers return on investment. Furthermore, “SEPTA’s upfront cost outlay is
primary factor”; however, SEPTA’s response notes that the agency has not undertaken many PPPs. SEPTA

893 Response of Connecticut DOT; New Jersey Transit; and SARTA.
894 Response of PVTA.

8% Responses of City of Lacrosse Municipal Transit Utility; Milford Transit Authority; Pioneer Valley Transit Author-
ity; and SEPTA.

8% Response of New Jersey Transit.

897 Response of SEPTA.

898 Responses of Lacrosse; Connecticut DOT; Milford Transit District; NJ Transit; SEPTA; and TriMet.
89 Responses of PVTA and SARTA.
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states that for another PPP, its “net present value” was determined on the return on investment and that
“SEPTA’s upfront cost outlay is a primary factor.”

e SARTA considers the time lines for construction with penalties when time lines are not met.

¢ TriMet considers property value, increased ridership, and projected lease payments and sales price.

7. As for the key legal issues that should be addressed in the contract or contracts for a PPP project, the
agencies reported:

Agencies should ensure a project’s compliance with federal regulations (City of Lacrosse) and an “envi-
ronmental planning approach [to allow] for transparency to prospective developers regarding mitigation”
(Connecticut DOT). Milford Transit District noted that the parties’ responsibilities should be defined and
that the agreement should address public safety, for example, regarding site selection. Likewise, the PVTA
advised that the contract should have a “very detailed description of responsibilities of each entity,” alloca-
tions of cost, and an “accounting process showing how the private investment requirements are satisfied.”
The contract should contain provisions regarding liability insurance (SEPTA) and provide for penalties if
the project is not completed on time (SARTA). The contract, in addition to addressing and meeting FTA re-
quirements, should provide for appropriate remedies if a developer fails to perform its obligations (TriMet).
Finally, New Jersey Transit stated that the key legal issues are “highly dependent” on the facts related to
the project.

8. Only two agencies responded that they had encountered any real property or land use issues in connec-
tion with their PPP projects (e.g., for New Starts or other facilities, TOD, or joint development). PVTA stated
that because zoning-required parking was not satisfied, a variance was required from the city. The owner
had to obtain the approvals because the issue was not anticipated in the joint development agreement. The
costs (legal and architectural fees) to the owner were used to satisfy its private investment requirement.
TriMet explained that it encountered issues with zoning, relocation of tenants of a prior facility, and other
encumbrances on the property, such as parking requirements.

9. No agency having had a PPP project in the past 10 years stated that it or its private partner(s) had any
federal or other tax issues for PPP projects (e.g., issues relating to 63-20 corporations, the preservation of
the status of tax-exempt debt, qualifying an issuance of bonds as tax exempt, private activity bonds or ex-
empt facility bonds, certificates of participation, or long-term leases or lease/purchase agreements).

The PVTA did state that “PVTA issued [a] long-term lease at nominal cost given PVTA federal pass-thru
funding to build [the] facility.”

10. Six agencies reported that, for each PPP project that the agency identified in its response to the sur-
vey, the contractor was required to provide performance and payment bonds for the full amount or value of
the applicable contracts under federal and/or state law.?®® SANDAG stated that neither bond was required.
SEPTA stated that neither bond was required for one PPP project but also there was no request for a waiver
or exception with respect to any bonds. As for its second PPP, SEPTA stated that the requirements have not
been determined as of the time of its response, but a performance bond “most likely” will be required and
there has been no request for a waiver or exception to any bond sought or required.

11 and 12. Transit agencies reported on whether they received a federal grant for the PPP project(s) iden-
tified in their responses, and, if so, (a) the type of grant; (b) the amount; and (c) the percentage of the project
that was federally funded.

900 Responses of Lacrosse; Connecticut DOT; Milford Transit District; NJ Transit (also stating that no waiver was re-
quested); Pioneer Valley Transit Authority.
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The City of Lacrosse Municipal Transit Utility received § 5309 capital grants in the amount of approxi-
mately $9 million, which was about 30 percent of the cost of the project. It appears that the local contribu-
tion was $11 million, or 70 percent, with TIF being the source of the funding.

Milford Transit District’s PPP was funded 80 percent by the FTA and 20 percent by the State of Connecti-
cut. The FTA capital grants were for the amounts of $41,000 and $494,000.

New Jersey Transit reported that for one PPP there was no federal funding but the other project received
a “100% federal earmark grant.”

PVTA received $4.4 million for its PPP project from the FTA, about 54.3 percent of the cost. PVTA ex-
plained that the federal grants required $1.1 million in Massachusetts grants and that the total local and
state contribution to the project was $2.7 million.

Neither SANDAG nor SEPTA received a federal grant for their PPPs.

SARTA received $1.6 million in funds from the FTA and $500,000 in ARRA funding. The local match was
20 percent for the FTA funds and 49 percent for the ARRA funding.

TriMet’s PPP received 60 percent of its funding from the FTA under a New Starts grant for the Interstate
MAX Light Rail Project, with local government contributions providing the remaining 40 percent.

13. Agencies that have had PPPs in the past 10 years reported also on whether the private partner as-
sumed responsibility for securing the insurance cover.

The City of Lacrosse Municipal Transit Utility stated that there had been no problems in working with
the private developer to procure insurance, which included the coverage for the building and general liabil-
ity with insurance for crime and directors’ and officers’ coverage along with an umbrella policy.

Other agencies reported that the private partner assumed responsibility for the insurance cover,!
whereas the private partner did not do so with respect to other PPPs.*2 New Jersey Transit stated that the
agency holds owner’s insurance.®® Milford Transit District also advised that the private partner did not as-
sume the responsibility for insurance for the PPP. With respect to details regarding insurance, for the Mil-
ford Transit project the coverage included $10 million for commercial general liability, $1 million for prod-
ucts/completed operations liability, $1 million for advertising injury coverage, and $5 million for automobile
liability, as well as statutory workers’ compensation and $1 million for each occurrence, $1 million for each
employee for employer’s liability. PVTA’s private partner assumed responsibility for insurance only for the
building.%%4

14. As for revenue sharing with a private partner, three agencies reported sharing revenue;* three agen-
cies reported that their PPPs did not involve revenue sharing.®%

15. In regard to FTA approvals, TriMet reported it had encountered some issues or problems (e.g., delays
in approvals, additional expense) because of the FTA grant approval process for New Starts (or other FTA
funding programs) that affected the agency’s use of PPPs. TriMet reported that “FTA concurrence” and the
“cost of staff time” were issues. TriMet was the only agency that reported that it had encountered issues or
problems with the process for environmental reviews that had affected the agency’s use of PPPs. TriMet’s
response noted that NEPA review was required prior to the purchase of property for the project.

901 Responses of Connecticut DOT; SEPTA (stating that coverage included liability, pollution, worker’s compensation,
and automobile insurance); Stark Area Regional Transit Authority; and TriMet.

902 Response of SANDAG.

903 See NJ Transit contract for the Weehawken Ferry Terminal project that provides details on the insurance.
904 See Response of PVTA, Joint Development Agreement in App. C for details.

905 Responses of NJ Transit (Weehawken Ferry Terminal project); PVTA; and SEPTA.

906 Responses of Lacrosse; NJ Transit (River Line Light Rail project); and Milford Transit District.
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16. Only one agency, SEPTA, stated that the agency had agreed or would agree to an availability pay-
ment structure for a PPP project.®”’

17. As for whether an agency’s state law permitted, encouraged, or restricted the agency’s use of, or a pri-
vate party’s participation in, PPPs for infrastructure projects, TOD, or joint development, the Connecticut
DOT advised that legislation had been amended to allow for such private participation. New Jersey Tran-
sit’s response stated that New Jersey law encourages PPPs and allows the agency to enter into DBFOM con-
tracts. SEPTA explained that “Pennsylvania’s Guaranteed Energy Saving Act permits public entities to par-
ticipate in PPPs by eliminating the need to meet the requirements of the State Separation Act.”® The latter
act “requires the use of multiple prime contractors when public entities undertake capital projects.” How-
ever, TriMet observed that “changes in Oregon condemnation laws potentially restrict [the] ability to ac-
quire property to be used in a PPP.”9%®

18. Several agencies reported that their agency had not funded or financed a PPP with any of the follow-
ing sources: qualified private activity bonds, non-qualified private activity bonds, exempt facility bonds, fare
box revenue bonds, GANs, bonds issued by 63-20 nonprofit corporations, certificates of participation, TIFIA,
a SIB, other bank financing, private investment/financing, TIF, assessment district funds, or development
impact fees.®’® However, the Connecticut DOT noted that it was to be determined whether the above sources,
with the exception of fare box revenue bonds and GANs, would be used for its prospective Stamford Transit
Oriented Development project.

The City of Lacrosse Municipal Transit Utility reported using private investment/financing, as did the
PVTA, the latter in the amount of $1 million. The City of Lacrosse Municipal Transit Utility also used TIF
in the amount of $10 million.

As for other sources, the City of Lacrosse Municipal Transit Utility used Wisconsin Housing & Economic
Development tax credits. For the Milford Transit District, the sources of funding for its PPP were the FTA
and the State of Connecticut. The PVTA relied on state and FTA grants and “local land/property donations.”
Finally, for one project, SEPTA used a state grant, private funds, and SEPTA funds.

19. Several transit agencies have entered into a long-term lease for the operation or maintenance of the
completed project.®'! The Connecticut DOT had not determined whether a lease will be involved in the Stam-
ford Transit Oriented Development project.

20. Only New Jersey Transit reported that for one of its PPP projects, lease/purchase agreements had
been used for rolling stock or other equipment, i.e., ticket vending machines for its Weehawken Ferry Ter-
minal project with the contractor making the lease payments toward the purchase.

21. Agencies reported that there had not been any federal or other tax issues concerning long-term leases
or lease/purchase agreements.

22. Four agencies had PPP projects that involved TOD or joint development.®'? The City of Lacrosse Mu-
nicipal Transit Utility stated that the total value of the development was $30 million with $10 million from
the private partner’s investment or other contributions and $9 million from the FTA. Revenue from the
leases will be used for operating and maintaining the facility. For PVTA, the total value of the development

907 Response of SEPTA regarding Wayne Junction Combined Heat and Power Plant project.
908 Response of SEPTA.

909 Response of TriMet.

910 Responses of NJ Transit; SANDAG; SEPTA (for one project); and SARTA.

911 Responses of Lacrosse; Milford Transit District (see copy in App. C); NJ Transit (32-year lease for the Weehawken
Ferry Terminal project); Pioneer Valley Transit Authority (see copy in App. C); SEPTA (5-year lease for one project and
an anticipated 20-year lease for the second project); and SARTA.

912 Responses of Lacrosse; PVTA; SANDAG; and TriMet.
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was $8.1 million with $1 million from the private partner’s investment or contribution and $4.4 million in
federal funding. The development is not being used to fund other transit capital improvements or expenses.
For TriMet’s PPP project, the total value of the development was $15.5 million with $3.215 million secured
through the sale of LIHTCs. There were no “direct federal funds” for the project. The development is not be-
ing used to fund other transit capital improvements or expenses.

23. [Omitted]

24. Agencies were asked about their agency’s approach to managing and administering a PPP, for exam-
ple, the use of a project manager, dedicated management team, outside specialists, project manual, periodic
monitoring, and the use of performance standards.

The City of Lacrosse noted that its PPP was a public works project that included planning, engineering,
and transit but that outside legal services were used for the development agreement. The Connecticut DOT
identified the use of a project manager and “outside specialists.” New Jersey Transit stated that its project
management program is managed by New Jersey Transit and that it “follows all requirements of the FTA
process. The program is managed with an eye toward providing good customer service with less reliance on
the taxpayer.” Milford Transit District also used a project manager for its PPP project. TriMet stated that it
uses a project manager and utilizes support from the TriMet legal department and its engineering staff as
needed.

25. As for any other PPP transit project in the United States that would be important to discuss in the di-
gest, TriMet identified the San Francisco Transbay Transit Center.
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APPENDIX F—TRANSIT AGENCIES RESPONDING TO THE SURVEY

Capital Area Transportation Authority (CATA), Lansing, MI

Central Arkansas Transit Authority (CATA), North Little Rock, AR
Centre Area Transportation Authority (CATA), State College, PA

City of Alexandria (Atrans), Alexandria, LA

City of Arcadia Transit (Arcadia Transit), Arcadia, CA

City of La Crosse Municipal Transit Utility (La Crosse MTU), La Crosse, WI
City of Montgomery-Montgomery Area Transit System (MATS), Montgomery, AL
City Utilities of Springfield (The Bus), Springfield, MO

Connecticut Department of Transportation (CDOT), Newington, CT
Cooperative Alliance for Seacoast Transportation (COAST), Dover, NH
Dallas Area Rapid Transit (DART), Dallas, TX

Decatur Public Transit System (DPTS), Decatur, IL

Fresno Area Express (FAX), Fresno, CA

Gary Public Transportation Corporation (GPTC), Gary, IN

Gold Coast Transit (GCT), Oxnard, CA

Greater Cleveland Regional Transit Authority (GCRTA), Cleveland, OH
Greater New Haven Transit District (GNHTD), Hamden, CT

Greater Portland Transit District (Metro), Portland, ME

Housatonic Area Regional Transit (HARTransit), Danbury, CT
Intercity Transit (I.T.), Olympia, WA

Kalamazoo Metro Transit System (Metro Transit), Kalamazoo, MI
Kanawha Valley Regional Transportation Authority (KVRTA), Charleston, WV
Lane Transit District (LTD), Eugene, OR

Luzerne County Transportation Authority (LCTA), Kingston, PA

Mass Transportation Agency (MTA), Flint, MI

Merrimack Valley Regional Transit Authority (MVRTA), Haverhill, MA
Metro-North Commuter Railroad Company, New York, NY

Milford Transit District (MTD), Milford, CT

Milwaukee County Transit System (MCTS), Milwaukee, WI

Montebello Bus Lines (MBL), Montebello, CA

Monterey-Salinas Transit (MST), Monterey, CA

MTA Bus Company (MTABUS), New York, NY

Muskegon Area Transit System (MATS), Muskegon, MI

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

319

New Orleans Regional Transit Authority (NORTA), New Orleans, LA

Niagara Frontier Transportation Authority (NFT Metro), Buffalo, NY

New Jersey Transit Corporation (NJTC), Newark, NJ

North County Transit District (NCTD), Oceanside, CA

Ohio Valley Regional Transportation Authority (OVRTA/EORTA), Wheeling, WV
Pierce County Transportation Benefit Area Authority (Pierce Transit), Tacoma, WA
Pine Bluff Transit (PBT), Pine Bluff, AR

Pioneer Valley Transit Authority (PVTA), Springfield, MA

Pueblo Transit System (PT), Pueblo, CO

Rhode Island Public Transit Authority (RIPTA), Providence, RI

Sacramento Regional Transit District (Sacramento RT), Sacramento, CA

Salem Area Mass Transit District (Cherriots), Salem, OR

San Diego Association of Governments, San Diego, CA

San Joaquin Regional Transit District (RTD), Stockton, CA

San Mateo County Transit District (SamTrans), San Carlos, CA

Seattle Center Monorail Transit (SMS), Seattle, WA

Southeastern Pennsylvania Transportation Authority (SEPTA), Philadelphia, PA
South Florida Regional Transportation Authority (Tri-Rail), Pompano Beach, FL
Southwest Ohio Regional Transit Authority (SORTA/Metro), Cincinnati, OH
Stark Area Regional Transit Authority (SARTA), Canton, OH

Toledo Area Regional Transit Authority (TARTA), Toledo, OH

Transit Authority of Omaha (Metro), Omaha, NE

Tri-County Metropolitan Transportation District of Oregon (TriMet), Portland, OR
Valley Regional Transit, Meridian, ID

Worcester Regional Transit Authority (WRTA), Worcester, MA

Yakima Transit (YT), Yakima, WA

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

321

ACKNOWLEDGMENTS

This study was performed under the overall guidance of TCRP Project Committee J-5. The Committee
is chaired by Robin M. Reitzes, San Francisco City Attorney’s Office, San Francisco, California.
Members are Rolf G. Asphaug, Denver Regional Transportation District, Denver, Colorado; Sheryl
King Benford, Greater Cleveland Regional Transit Authority, Cleveland, Ohio; Darrell Brown,
Darrell Brown & Associates, New Orleans, Louisiana; Robert Brownstein, Consultant, New York,
New York; Dennis C. Gardner, Ogletree, Deakins, Nash, Smoak & Stewart, Houston, Texas;
Elizabeth M. O’Neill, Metropolitan Atlanta Rapid Transit Authority, Atlanta, Georgia; and James S.
Thiel, Wisconsin Department of Transportation, Madison, Wisconsin. Rita M. Maristch provides
liaison with the Federal Transit Administration, James P. LaRusch serves as liaison with the
American Public Transportation Association, and Gwen Chisholm Smith represents the TCRP staff.

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22361

Transit Public-Private Partnerships: Legal Issues

Transportation Research Board
500 Fifth Street, NW
Washington, DC 20001

THE NATIONAL ACADEMIES”

Advisers to the Nation on Science, Engineering, and Medicine

The nation turns to the National Academies—National ISBN 978-0-309-28407-3

cademy of Sciences, National Academy of Engineering,
Academy of § N | Academy of Eng g 90000
97780 4073

Institute of Medicine, and National Research Council—
for independent, objective advice on issues that affect
people’s lives worldwide.
These digests are issued in order to increase awareness of research results emanating from projects in the Cooperative Research Programs (CRP).
Persons wanting to pursue the project subject matter in greater depth should contact the CRP Staff, Transportation Research Board of the National
Academies, 500 Fifth Street, NW, Washington, DC 20001.

www.national-academies.org

Subscriber Categories: Public Transportation 309"28

Copyright National Academy of Sciences. All rights reserved.



http://www.nap.edu/22361

	TCRP Legal Research Digest 45: Transit Public-Private Partnerships: Legal Issues 
	CONTENTS 
	I. INTRODUCTION 
	II. ADVANTAGES OF PPPS TO PUBLIC TRANSIT AGENCIES 
	III. METHODS OF ALTERNATIVE PROJECT DELIVERY FOR TRANSIT PROJECTS AND PPPS 
	IV. STRUCTURING A PUBLIC-PRIVATE PARTNERSHIP FOR A TRANSIT PROJECT 
	V. TRANSFER OF RISK BETWEEN A PUBLIC AND PRIVATE PARTNER 
	VI. COMPATIBILITY OF PPPS WITH FEDERAL LAW AND REGULATIONS 
	VII. PPPS AND COMPLIANCE WITH STATE LAWS 
	VIII. STRUCTURING THE FINANCING FOR TRANSIT PPPS 
	IX. CREDIT FACILITIES AVAILABLE THROUGH THE TRANSPORTATION INFRASTRUCTURE FINANCING INNOVATION ACT, STATE INFRASTRUCTURE BANKS, AND OTHER SOURCES 
	X. THE USE OF VALUE CAPTURE METHODS 
	XI. PPPS AND LONG-TERM LEASING 
	XII. PPPS AND TRANSIT-ORIENTED DEVELOPMENT AND JOINT DEVELOPMENT 
	XIII. SAFETEA-LU'S PILOT PROGRAM FOR PPPS 
	XIV. LITERATURE REVIEW ON PPPS FOR TRANSIT PROJECTS 
	CONCLUSION 
	APPENDIX A ANALYSIS OF THE STRUCTURE AND FUNDING OF PENDING AND COMPLETED TRANSIT PPPS 
	APPENDIX B STRUCTURE AND FUNDING OF THE CANADA LINE IN VANCOUVER 
	APPENDIX C DOCUMENTS PROVIDED BY TRANSIT AGENCIES RESPONDING TO THE SURVEY 
	APPENDIX D SURVEY QUESTIONS
	APPENDIX E SUMMARY OF TRANSIT AGENCY RESPONSES TO THE SURVEY 
	APPENDIX F TRANSIT AGENCIES RESPONDING TO THE SURVEY 
	ACKNOWLEDGMENTS 

