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CHAPTER 1

INTRODUCTION

Problem Statement

Over the past several decades, women have dramatically reshaped their role in the
nation’s labor force (U.S. Department of Commerce Economics and Statistics
Administration, 2011). Today, women are more likely to seek work outside the home.
Women are also employed in various occupations and are more likely to work year-round
(U.S. Department of Commerce Economics and Statistics Administration, 2011).

Women are 3 times more likely to work in administrative support jobs than men;
relatively few women have non-traditional employment opportunities in construction,
production, or transportation jobs (U.S. Department of Commerce Economics and
Statistics Administration, 2011).

Today, women make up almost half of the American work force, with 61% in
1999 compared to 33% in 1950 (U.S. Department of Commerce Economics and Statistics
Administration, 2011). According to Hegewisch and Hartmann (2014b), in 2013 there
were | million more female full-time year round workers than in 2012. However, women
are also more likely than men to work part time, defined as less than 35 hours per week,
on a sole or principal job (Kimmel & Amuedo-Dorantes, 2004; U.S. Bureau of Labor

Statistics, 2013). In 2009, 24% of employed women (age 20 and older) worked part time,



compared to 11% of men (U.S. Department of Commerce Economics and Statistics
Administration, 2011).

Despite women’s current role in the job market, a gender gap between female and
male wages still exists today. The ratio of women’s to men’s median annual earnings
was 78.3% for full-time/year-round workers in 2013 (Hegewisch & Hartmann, 2014b).
When measured annually, women’s median annual earnings in 2013 were $39,157
compared with $50,033 for men (Hegewisch & Hartmann, 2014b). In the workplace, in
2012, 62% of women compared to 56% of men were paid hourly (U.S. Bureau of Labor
Statistics, 2013). Women who were paid hourly rates had median hourly earnings of
$11.99 compared to men at $13.88 (U.S. Bureau of Labor Statistics, 2013).

Purpose Statement

The purpose of this thesis was to conduct a policy analysis of the Paycheck
Fairness Act, most recently reintroduced on September 15, 2014, when it failed to pass.
The purpose of the Paycheck Fairness Act is to help secure equal pay for equal work
between males and females. The Act would allow for revisions of previous enacted laws.

In this policy analysis the following research questions will be examined:

1. What is the purpose of the Paycheck Fairness Act? What does the Act address
that previous pay equity acts did not?

2. What are the supporting and opposing arguments for the Paycheck Fairness
Act?

3. What are the expected outcomes from the Paycheck Fairness Act?

4. What are future implications for the Paycheck Fairness Act as it failed to pass?



Definitions

Gender wage gap: The difference between hourly and annual pay to women and
men for doing the same or comparable work (Toutkoushian & Hoffman, 2002).

Wage discrimination: Unequal treatment in payment of wages based upon the
employee’s demographic or social category.

Gender wage discrimination: Occurs when an employer pays a woman less than
a man substantially for equal work (Kunze, 2000).

Pay equity: The average pay difference between two groups of workers that
would exist after taking into account the difference in their qualifications that should
affect pay (Barbezat, 2002).

Comparable worth: s also known as equal pay for jobs of equal value. It refers
to a set of remedies designed to raise the wages of jobs that are undervalued at least
partly because of the sex or race of the workers who hold those jobs (Hartmann &
Aaronson, 1994).

Retaliation: The law defines retaliation as an employer taking adverse action
against an employee opposing an unlawful employment practice or participating in any
investigation, proceeding, or hearing related to such a practice (Cortina & Magley, 2003).

Equal Employment Opportunity Commission: The Equal Employment
Opportunity Commission (EEOC) is the federal agency charged with assuring that the
provisions of Title VII and the Equal Pay Act are enforced (Saltoun, 1983).

Legislation: The preparation and enactment of laws by a legislative body through

its lawmaking process (Cornell University Law School, n.d.).



Litigation: The process of resolving disputes by filing or answering a complaint
through the public court system (Cornell University Law School, n.d.).

Multicultural Relevance

The gender wage gap significantly affects women of color. Firstly, women of
color make less than their male counterparts. According to the Hegewisch and Hartmann
(2014Db), the earnings for women by race and ethnicity are the following; Whites (77.4%),
Asian Americans (75.1%), African Americans (84.1%) and Hispanics (93.5%). As seen
from the above statistics the wage gap not only exists among gender, but taking into
account race and ethnicity, the gap widens. In addition, women of color in particular take
jobs that require lower skills and thus pay less (Tomaskovic-Devey, 1993). Studies have
shown the more women and people of color fill an occupation the less it pays (Clark,
2006; Hegewisch & Hartmann, 2014a). This also leads women to take on jobs that are
less desirable. Lastly, women of color acquire jobs that are disadvantaged in terms of
both their status composition and job power attributes (Tomaskovic-Devey, 1993). By
having a better understanding that the wage gap exists across race and ethnicity, more
appropriate policies can be developed to minimize the discrimination.

Relevance to Social Work

The National Association of Social Work (NASW) Code of Ethics for the social
work profession sets standards and principles. The Paycheck Fairness Act relates to the
social justice principle from the NASW Code of Ethics framework. The NASW Code of
Ethics states, social workers promote social justice and social change with and on behalf
of clients (2008). While working with clients or a group of individuals, a social worker

strives to end discrimination, oppression, poverty, and other forms of social injustice
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(NASW, 2008). When working with individuals it is important to, enhance the well-
being and help meet the basic human needs of all people (NASW, 2008).

The social work profession is a profession committed to ending discrimination.

In order to end gender discrimination, the social work profession needs to address gender
inequality including pay disparities as a long-term form of injustice. Pay inequity is a
form of gender inequality that has not been resolved despite the significance of women in
the workforce. The passage of previous legislation aimed to address this issue has not
entirely eliminated the gender wage gap.

It is important that social workers become aware of current policies and
legislation regarding the gender wage gap to advocate for gender equality.
Understanding the benefits and disadvantages of policies are essential when advocating
for those in need. By social workers becoming aware of current legislation, they can also
keep their clients and the public informed. Lastly, social workers can also be a critical

force in lobbying for or against proposed legislation related to ending the gender wage

gap.



CHAPTER 2
LITERATURE REVIEW

Gender Wage Gap

History demonstrates that, although earnings between women and men have
narrowed over time, the gender wage gap still remains today (U.S. Department of
Commerce Economics and Statistics Administration, 2011). These changes were seen in
1950 to 1960 when women earned 59 to 64 cents for every dollar earned by their male
counterparts (Kulow, 2013). In 1990, this figure had risen to 72 cents; by 2000, it had
moved to 74 cents, a gain of only 2 cents in a decade (Kulow, 2013). In 2013, women
continue to earn only about 78.3 cents on the dollar earned by men (Hegewisch &
Hartmann, 2014b).

The gender gap persists across race and ethnicity. Factors that contribute to the
gender pay gap between racial and ethnic groups include disparities in earning levels,
occupations, and educational differences (Kilgour, 2013). Women of all racial and ethnic
groups earn less than men of the same group, with the female/male earnings ratios
ranging from African Americans (84.1%) and Hispanics (93.5%; Hegewisch &
Hartmann, 2014b). When comparing women’s weekly median earnings to White men at
$884, Hispanic women have the lowest median earning at $541 and African American

women earn $606 (Hegewisch & Hudiburg, 2014c).



Furthermore, the occupations performed by women of color affect their income.
For instance, African American and Hispanic women are more likely than White men to
work in jobs that pay at or below the poverty minimum wage (Elmelech & Lu, 2004;
Hartmann, Hayes, & Clark, 2014; National Women’s Law Center, 2013a). Also, the
median earnings of Hispanic women are lower than the federal poverty level for a family
of four in transportation and maintenance occupations (Hegewisch & Hudiburg, 2014c).

In addition, the wage gap may make it more difficult for women of color to
advance their social economic status. According to an analysis, 26% of minority women
live in families with income considered to be upper-middle-class, defined as income
$58,000 or more (National Women’s Law Center, 2013a). Furthermore, women also face
the challenges of providing for their families. In a study, 33% of African American
women and 31% of Hispanic women reported having problems paying for their rent or
mortgage in the past year (National Women’s Law Center, 2013a). These all
demonstrate the importance of closing the wage gap for women of color.

Women also earn less than men at each level of educational attainment.
In 2009, women with a high school diploma earned about $21,000 a year. This was less
than men without a high school diploma or GED, who earned $22,000 a year (Kulow,
2013). It is reported that women with an advanced degree earned about $52,000 a year,
which was less than the $58,000 that men earned with a bachelor’s degree (Kulow,
2013). When taking education into account, women with higher levels of education
earned 74.9% of their male counterparts (Kilgour, 2013). The following illustrates the

dramatic loss of earnings a woman can sustain over a working lifetime due to the wage



gap, a high school graduate can lose $700,000; a college graduate can lose $1.2 million;
and a professional school graduate can lose $2 million (Lerum, 2013).

The wage gap also exists when comparing women and men at the same level of
careers. Male dominated occupations tend to pay more than female-dominated
occupations with similar skill levels, particularly in jobs that require higher education
(Hegewisch & Hudiburg, 2014c). In 2012, women’s median weekly earnings were $993
compared to men who made $1,387 working full time in management, business, and
financial operation jobs (U.S. Bureau of Labor Statistics, 2013). In an occupation
predominantly performed by women, female social workers median weekly earnings
were $818 compared to males who made $978 (Hegewisch & Hudiburg, 2014c).

According to Hegewisch and Hartmann (2014b), from the Institute for Women’s
Policy Research, for the gender wage gap to close, women’s real wages must rise faster
than men’s. Just looking at low-skilled female dominated occupations, for a work year of
2,080 hours, women would earn $6,950 more if they earned the same hourly wage as men
in those occupations (Hegewisch & Hartmann, 2014a). However, as addressed by
Hegewisch and Hartmann (2014b), if the pace of change in the annual earnings continues
at the same rate as it has since 1960, it will take another 45 years, until 2058, for men and
women to reach parity.

There is also inequality between jobs and occupations. This gender inequality is
due, in part, to a cultural devaluation of work done by women (England, 1992; Huffman,
2004; Tam, 1997). Women also face hiring discrimination that restricts women’s access
to some jobs and results in occupational crowding that drives down pay in female-

dominated jobs (Bergmann, 1974; Huffman, 2004). Many studies document men’s
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advantages in high-status jobs and occupations, including physicians, attorneys, and
professional workers in high technology fields (Huffman, 2004; Hull & Nelson, 2000;
Kay & Hagan, 1995; Ranson & Reeves, 1996).

Historical Efforts Addressing the Gender Wage Gap

The gender wage gap dates back to colonial times. Household domestic and
caregiving tasks were viewed as unskilled labor that required no particular education or
training. Therefore, women’s work was deemed worth less than men’s work
(Mackinnon, 2014). It was also widely believed that women did not need to earn as
much as men because they were not supporting a family as were men. Women’s wages
were seen as supplementary income (Kulow, 2013; Perry & Gundersen, 2011). If women
worked, it was during the period between adolescence and marriage. Once a woman
married and began a family, she rarely continued to work outside the home on a full time
basis (Kulow, 2013).

Prior to World War II, women continued to face discrimination as newspapers
published separate job listings for men and women. Employment advertisements
sometimes had identical jobs under the male and female listings with unequal pay scales
(Perry & Gundersen, 2011). In the workplace, positions with higher paying salaries were
also allocated to men (Perry & Gundersen, 2011).

During World War II, America witnessed a dramatic rise in the participation of
women in the job market (MacKinnon, 2014; Perry & Gundersen, 2011). During World
War I1, the National War Labor Board regulated wartime wages by requiring equal pay
for equal work (De Lange, 2007; Hartmann & Aaronson, 1994; Lerum, 2013). The

wartime focus on pay equity heightened women’s awareness of the gender-based wage
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gap (De Lange, 2007). By 1950, 28% of adult women worked outside the home, half of
whom worked part-time (Kulow, 2013; MacKinnon, 2014). Also, in the workplace,
women held jobs and not careers.

The women’s movement was vibrant between the 1960s and 1980s. The
women’s movement was composed of a wide variety of groups of women coming from
different backgrounds and experiences. The women’s movement focused on a wide
range of issues pertaining to employment rights, including the concept of comparable
worth or equal pay for work of equal value (De Lange, 2007; Kilgour, 2013). In addition,
the women’s movement also pushed for the passage of the Equal Rights Amendment
(ERA).

Furthermore, the women’s rights movement established formal national
organizations to pursue economic and legal issues through changes in legislation, the
courts and lobbying (De Lange, 2007). The National Organization for Women (NOW)
was the first organization to be formed, out of which many splinter groups developed (De
Lange, 2007; Kilgour, 2013). In 1961, the organization arose through the establishment
of the Presidential Commission on the Status of Women by John F. Kennedy. Kennedy’s
Commission also helped spawn a variety of governmental agencies, including the
Citizens Advisory Council on the Status of Women, the Interdepartmental Committee on
the Status of Women, and various state commissions (Kilgour, 2014; De Lange, 2007).
These groups began to provide a forum for discussion of women’s rights, which

advocated for women to voice their opinions across policy arenas.
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Federal Legislation and the Gender Wage Gap

The Fair Labor Standards Act of 1938

The constitutional revolution of the New Deal produced the Fair Labor Standards
Act (FLSA) of 1938, the first national labor standards law in the United States (Mettler,
1994; Tait, 1945). President Franklin D. Roosevelt signed into law the FLSA on June 25,
1938 (Epstein, 1938; Forsythe, 1939; Mettler, 1994; Tait, 1945). The FLSA established
minimum wage, overtime pay, recordkeeping, and youth employment standards affecting
employees in the private sector and in Federal, State and local governments (Mettler,
1994; Nadasen, 2012). The provisions made to the act were minimum wage rates of 25
cents an hour in 1938 increasing to a maximum of 40 cents an hour by 1945 (Epstein,
1938; Forsythe, 1939; Mettler, 1994; Tait, 1945).

The FLSA was important as women continued to increase their numbers in the
work force as they had in the previous decades. Also the female work force desperately
needed measures such as minimum wage because most occupations employing women
were paid low wages (Mettler, 1994; Nadasen, 2012). During the 1930s, many White
women who were married, middle-class and middle-aged obtained jobs when their
husbands became unemployed (Mettler, 1994). During this time, women also continued
to find employment in a narrow range of occupations that tended to offer the lowest pay
and fewest opportunities for advancement as well as long hours and difficult working
conditions. Prior to the FSLA, there were several occupational categories where women
workers were excluded from coverage. Those occupations included women workers in
laundries, hotels, hairdressing, restaurants, and domestic services (Mettler, 1994;

Nadasen, 2012).
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The Civil Rights Movement and the Women’s Movement were politically
influential, and helped reconstruct cultural ideas of work, race and gender regarding
agricultural and domestic labor (Nadasen, 2012). Also, a coalition of women’s
organizations such as the Women’s Trade Union League and the General Federation of
Women'’s Clubs joined the National Consumers League (NCL) for state-level wage and
hourly laws for women (Mettler, 1994).

The Equal Pay Act of 1963

On June 10, 1963, the Equal Pay Act (EPA) was signed into law by President
John F. Kennedy (Kilgour, 2013; Kulow, 2013; Perry & Gundersen, 2011; Raisian,
Ward, & Welch, 1986; Spizman, 2001). When the EPA was passed, Congress
recognized that legislation promoting economic justice for women was long overdue.
The EPA was enacted for three significant reasons. First, discriminatory pay rates
negatively affected the general purchasing power and living standard of employees
(Brenton, 2011; Lerum, 2013). Second, employers who engaged in discriminatory pay
had an unfair benefit over those who did pay men and women equally (Lerum, 2013).
Lastly, Congress was concerned that low levels of production could result from a lack of
morale due to low wages (Brenton, 2011; Lerum, 2013).

The EPA amended the FLSA of 1938, which was the first Act to establish
minimum wage, overtime pay, recordkeeping and youth employment standards affecting
employees in the private sector and in Federal, State, and local governments (Brenton,
2011; Kilgour, 2013; Raisian et al., 1986). The EPA established that wage discrimination
based on sex was a violation of the FLSA (Lerum, 2013). The legislation created an

objective standard under which sex-based wage discrimination could be determined. It
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prohibited employers from discriminating against employees by paying higher wages to
members of the opposite sex who were performing equal work on jobs that require equal
skill, effort, and responsibility (Perry & Gundersen, 2011; Porter & Vartanian, 2011;
Raisian et al., 1986; Spizman, 2001). Under the Act, an employer could only justify pay
disparity based upon one of four permitted factors, seniority, merit, quality or quantity of
work, or any factor other than sex (Perry & Gundersen, 2011; Spizman, 2011).

Title VII of the Civil Rights Act of 1964

A year after the passage of the EPA in 1963, another landmark law was passed.
In 1964, President Lyndon B. Johnson signed into law Title VII of the Civil Rights Act
(Brenton, 2011). Title VII of the Civil Rights Act of 1964 prohibited discrimination with
respect to compensation and applied legally recognized categories of discrimination to
race, color, religion, national origins, and sex (Brenton, 2001; Kulow, 2013; Suh, 2010).
Title VII also created the Equal Employment Opportunity Commission (EEOC) as the
chief governmental agency to enforce the provision of Title VII (Brenton, 2011). When
the law was introduced, it did not have the gender provision. It was later added under
extraordinary conditions. Southern Congressman Howard Smith from Virginia added sex
to the wording of the Civil Rights Act, convinced that including women in the proposed
Act would kill the bill (Brenton, 2011; De Lange, 2007; Guy & Fenley, 2014). However,
the bill was passed in its entirety with gender as a last minute addition.

Title VII of the Civil Rights Act of 1964 also had another significant component
related to the gender wage gap, the Bennett Amendment. The Bennett Amendment,
sponsored by Utah Republican Wallace F. Bennett, was a provision in Title VII of the

United States Civil Rights Act of 1964 incorporating specific terms of the EPA of 1963
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(Billiterri et al., 2008). With the passage of the Bennett Amendment, Congress attempted
to clarify the relationship between the Equal Pay Act and Title VII. Through the
Amendment, the four categories of permissible sex-based wage differentiations
authorized by the EPA could be asserted as affirmative defenses to a Title VII claim.
This was first successfully applied in the Washington v. Gunther case (Saltoun, 1983).

Title VII of the Civil Rights Act also permitted the recovery of compensatory
damages. The Act brought a huge limitation for wage claims. Under Title VII, a victim
had to bring wage claims within 180 days of suffering, as opposed to being based upon
the time that the victim was first aware of wage discrimination (Coluccio, 2010; Guy &
Fenley, 2014; Kulow, 2013). This later became a problem because women often did not
learn of the discrimination soon after it occurred, thereby making them ineligible to file
claims under Title VIIL.

Lilly Ledbetter Fair Pay Act of 2009

The Lilly Ledbetter Act, the first law signed by President Obama in 2009,
amended the 180-day limitation of Title VII. This Act was named after and based upon
a court case involving Lilly Ledbetter. In 1979, Lilly Ledbetter began working as an
overnight supervisor at the Goodyear tire production plant in Gadsden, Alabama
(Coluccio, 2010; Gonnello, 2009; Kulow, 2013; Sorock, 2010; Zisk, 2009). During the
course of Ledbetter’s employment at Goodyear, approximately 80 people held the same
position, but only a handful were women (Coluccio, 2010; Sorock, 2010). Ledbetter had
complained to the company about how she was treated by her male supervisors, and filed
a complaint with the EEOC. For years, Ledbetter was paid less than male employees

working at the same level. In 1997, Ledbetter was the only female manager at the plant,
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but was earning less than the lowest-paid male employee in the department (Coluccio,
2010; Sorock, 2010; Zisk, 2009).

When Ledbettter started working with Goodyear, all the managers were paid the
same amount regardless of gender so she knew she was making the same amount as the
male managers. When the company moved to a new performance-based system, things
changed. For the first time, the new pay system allowed people doing the same jobs to
get paid differently, and the company kept all compensation information confidential
(Coluccio, 2010). Over the next several years, Ledbetter’s pay rate changed. However,
she was under the impression that she was not earning as much as the male employees.
Eventually, Ledbetter obtained the proof she needed when someone anonymously left a
note showing what she got paid compared to three other male managers. Viewed
annually, Ledbetter earned anywhere from 15-40% less than her male counterparts
(Coluccio, 2010).

In 1998, Ledbetter filed another complaint of discrimination with the EEOC.
Ledbetter was nearly 70 years of age when she filed the complaint, when they transferred
her from her management job to a job requiring her to lift 80-pound tires for an entire
shift (Coluccio, 2010). Filing a claim in federal court, Ledbetter won a jury award of
over 3 million dollars in back pay and compensatory damages, but later the trial judge
reduced the amount to $300,000 statutory cap under Title VII (Coluccio, 2010).

In a five to four decision authored by Justice Alito, the Supreme Court held that
Ledbetter’s claim was untimely because it relied on intentional discriminatory pay
decisions that occurred outside of the 180-day charging period under Title VII (Coluccio,

2010; Gonnello, 2009; Kulow, 2013; Zisk, 2009). Democrats immediately took up
15



legislation based upon the Court’s decision. This led to the first version of the Lilly
Ledbetter Pay Act, the Fair Pay Restoration Act that was cosponsored by then Senator
Obama in January 2008 (Coluccio, 2010). The bill eventually passed the House but died
in the Senate, where Republicans, such as Senator John McCain publicly opposed the bill
as anti-business (Coluccio, 2010).

In 2009, after President Obama’s election, the first bill he signed into law was the
Lilly Ledbetter Fair Pay Act (Coluccio, 2010; Sorock, 2010; Zisk, 2009). The Act
directly answered the employment discrimination case of Ledbetter v. Goodyear Tire &
Rubber Co. The Lily Ledbetter Act was enacted to amend Title VII in a narrow fashion
by addressing the 180-day time constraint that limited the ability of employees to file
claims (Coluccio, 2010; Gonnello, 2009). Under the new law, employees have the right
to file and claim under Title VII within 180 days of their most recent illegal paycheck,
considering each paycheck as a new unlawful discriminatory act (Coluccio, 2010;
Gonnello, 2009; Kulow, 2013; Zisk, 2009). As a result, if an employee is paid less than a
co-worker due to gender discrimination, he or she may legitimately file a claim within
300 days of any paycheck (Sorock, 2010).

The Paycheck Fairness Act

The most recent legislation introduced to bring closure to the gender wage gap is
the Paycheck Fairness Act (PFA). In 1997, Representative Rosa DeLauro first
introduced the legislation to Congress. The PFA sought to be a “common-sense solution
to the lingering problem of pay inequity” (Lerum, 2013, p. 223). The legislation was

lth

passed in the House of Representatives by the first vote taken in the 111" Congress, but it

failed to pass the Senate on a 58-41 vote in November 1997 (Lerum, 2013).
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In 2005, both Representatives Rosa DeLauro and Senator Hilary Clinton re-
introduced the PFA (“Women’s Pay Equity,” 2014). The PFA was introduced to increase
the penalties for equal pay violations. In 2009, the bill passed in the House of
Representatives, but in November 2010, the Senate failed to ratify the bill (Lerum, 2013).
Since that time, the Act has repeatedly failed passage with the latest defeat occurring on
the floor of the Senate in September, 2014.

The PFA would allow for revisions of the Equal Pay Act of 1963. One of the
revisions strengthens already existing legal sanctions against wage discrimination by
imposing consequential penalties (Lerum, 2013). It would make employers who violate
sex discrimination prohibitions liable in a civil action for either compensatory or (except
for federal government) punitive damages (S. 84, 2013-2014). In addition, a no
retaliation clause in the legislation protects employees in the event they share wage and
salary information with other employees (Lerum, 2013). Lastly, the bill would
discourage employers from using numerous reasons to justify a difference in pay between
a male and female employee (Lerum, 2013). The PFA would take an important step to
further end salary secrecy, empowering women to better root out unequal pay (Institute
for Women’s Policy Research, 2013).

Litigation Relevant to the Gender Wage Gap

Since the passage of the EPA of 1963, legal advocates have used litigation to
uphold and expand gender pay legislation. In the 1970s, several key lawsuits tested the
strength of new legislation. In 1970, the case Schultz v. Wheaton Glass Co. held that
male selector-packers received a pay rate of 10% higher than female selector-packers

although both performed identical work (Perry & Gundersen, 2011; Schultz v. Wheaton
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Glass Co., 1970). This ruled that jobs needed to be substantially equal, but not identical
to fall under the EPA (Perry & Gundersen, 2011; Raisian et al., 1986; Schultz v. Wheaton
Glass Co., 1970). Additionally, in 1972, in Hodgson v. Miller Brewing Co., the Circuit
Court found Miller Brewing Company to be in violation of the EPA by paying lower
wages to female employees working in one laboratory as opposed to male employees
working in another laboratory (Savage, 1982).

In 1974, Corning Glass Work v. Brennan held that the employer violated the EPA
by paying male night inspection workers at higher base wages than female inspection
employees (Corning Glass Work v. Brennan, 1974, Perry & Gundersen, 2011; Porter &
Vartanian, 2011; Raisian et al., 1986). It was ruled that employers cannot justify paying
women lower wages based upon what women would traditionally receive under the going
market rate (Corning Glass Work v. Brennan, 1974; Perry & Gundersen, 2011; Porter &
Vartanian, 2011). In the Court’s view, Corning did not intend to compensate male night-
shift inspectors for the additional burdens of night work as the company had claimed
(Porter & Vartanian, 2011).

Cases that occurred a few years later were the County of Washington v. Gunther
in 1981 and Wal-Mart Stores, Inc. v. Dukes in 2011. In County of Washington v.
Gunther, prohibited the County of Washington, Oregon from paying female guards in the
female section of the county jail lower wages than it paid the male guards in the male
section (De Lange, 2007; Saltoun, 1983; Valdez, 2014). In a five to four decision, the
Supreme Court held that despite the provisions of the Bennett Amendment to the Title
VII, such claims may be brought under the Title VII absent compliance with the Equal

Pay Act’s requirement of equal work (De Lange, 2007; Saltoun, 1983). This case was
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another victory for advocates of gender pay equity. With this decision, the Supreme
Court recognized the broad remedial scope of Title VII and extended it beyond the
narrow confines of the Equal Pay Act (Saltoun, 1983).

Wal-Mart Stores, Inc. v. Dukes occurred half a century after the passage of the
Civil Rights Acts of 1964 (Lerum, 2013; Valdez, 2014). In this case, Dukes and five
other female Wal-Mart employees alleged discrimination on the basis of gender and filed
a lawsuit against Wal-Mart stores. Most recently in December 2013, a three-judge panel
of the U.S. 9 Circuit Court of Appeals reaffirmed its certification as a class-action
lawsuit, but left the door open for Wal-Mart to ask for a rehearing (Billiterri et al., 2008;
Lerum, 2013).

These cases represent some of the landmark cases in the history of the struggle for
gender pay equity. The significant impact of these lawsuits demonstrates the important
role litigation plays in upholding legislation. Cases such as Lilly Ledbetter also illustrate
how litigation can shape new legislation and how political proponents and opponents can
seize upon losses and victories in the courtroom to inform legislation in Congress.

Conclusions

The review of the literature provided the significance of the gender wage gap on
women of color, educational attainment and occupations. It also included an overview of
the historical efforts addressing the gender wage gap. In addition, to legislation that has
significantly influenced women in the workforce. Lastly, a review of litigation that

demonstrates the battle women have faced towards gender pay equity.
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CHAPTER 3

METHODS

Study Design

The purpose of the study was to provide an in-depth analysis of the proposed

legislation Paycheck Fairness Act (PFA). The study utilized primary and secondary
documents related to the issue of pay equity and relevant federal legislation. The analysis
is based upon a theoretical framework developed by Professor David Gil from Brandeis
University adapted by Jimenez, Pasztor, Chambers, and Fujii (2015). The analysis
included the following framework that provided a thorough evaluation of the problem,
the objectives, values, expectations, target populations, effects and limitations on the
policy.

Policy Analysis Framework

The following is the framework utilized in the analysis of the Paycheck Fairness
Act:

Part I. The Social Problems Addressed by the Policy.

1. The problem(s) addressed by the policy.

2. The history of the problem(s) in the United States.

Part II. The Policy Objectives, Value Premises, and Target Populations.

1. The Policy Objectives.

2. The values underlying the policy objectives.
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3. Target segments of the population at whom policy is aimed. The direct target
of the policy in terms of size and other demographic characteristics. The indirect targets
of the policy.

Part III. Expected Effects of the Policy.

1. The intended effects by lawmakers.

Part IV. Arguments Against the Paycheck Fairness Act.

1. The arguments made against the legislation.

Part V. Alternatives Policies.

1. An Alternative policy that would address the social problem discussed in the
policy analysis more effectively while advancing social justice.

Sampling and Data Collection

The data utilized in this analysis was from both primary and secondary sources
using literature related to the PFA. The primary sources included legislative documents
and texts, federal hearings, policies, and government studies on the gender wage gap.
The secondary sources included books, scholarly journal articles, law review articles,
professional research reports and newspaper articles. Since this Act has not been
legislated, academic sources were limited. The primary and secondary sources related to
previous equal pay legislation including the Fair Labor Standards Act of 1938, the Equal
Pay Act of 1963, the Title VII of the Civil Rights Act of 1964 and the Lilly Ledbetter Act

of 2009 served as background information.
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CHAPTER 4
POLICY ANALYSIS
This chapter is organized into the following sections. The first section is the
social problem addressed by the Paycheck Fairness Act (PFA). The second section
includes the policy objectives, value premises, and target populations. The third section
is the expected effects of the policy. The fourth section expands upon policy arguments.
Lastly, the chapter concludes with the alternative policies.

Part I. The Social Problems Addressed by the Policy

Problem Addressed

Women have entered the workforce in record numbers over the last 50 years.
Despite the enactment of the Equal Pay Act of 1963, many women continue to earn
significantly lower pay than men for equal work with current figures estimated to be 78.3
cents to the male dollar (Hegewisch & Hartmann, 2014b). Gender pay disparities are
seen in both private and governmental sectors. Pay disparities continue to exist due to the
lingering effects of past discrimination and failures of private sector and governmental
policies to fully mitigate ongoing structural and cultural factors contributing to ongoing
pay discrimination (Institute for Women’s Policy Research, 2010).

The PFA, the policy being analyzed, addresses the social problem of persisting
gender pay inequities in the workplace. Federal legislation would be aimed at bringing

women’s wages more closely in line with those of men by addressing gaps and
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limitations in previous labor legislation including the Fair Labor Standards Act of 1938,
the Equal Pay Act of 1963, the Title VII of the Civil Rights Act of 1964 and the Lilly
Ledbetter Act of 2009.

History of the Policy

The Fair Labor Standards Act (FLSA) of 1938 was passed to regulate labor laws
in the workforce. The FLSA established minimum wage, overtime, hours worked, record
keeping and child labor (Mettler, 1994; Nadasen, 2012). The FLSA played a significant
role during the time that women first entered the work force in large numbers. While the
FLSA did not specifically address the gender wage gap, those advocating for passage of
the FLSA recognized the benefits of minimum wage laws for women who were among
the lowest paid workers (Mettler, 1994; Nadasen, 2012).

Four decades later, the Equal Pay Act (EPA) of 1963 was passed to amend the
FLSA of 1938. The EPA was brought forth to give women more rights in the workforce.
Unlike the FLSA, the EPA specifically addressed the wage gap disparity among men and
women.

Soon after the passage of the EPA in 1963, the government passed Title VII of the
Civil Rights Act of 1964. Title VII of the Civil Rights Act protects individuals against
employment discrimination based on race, color, gender, religion and national origin
(Billiterri et al., 2008; Kulow, 2013; Suh, 2010). Title VII of the Civil Rights Act also
permitted the recovery of compensatory damages that led to a huge limitation for wage
claims in the workforce. Under Title VII, a victim had to bring wage claims within 180
days of the wage discrimination, as opposed to the victim first becoming aware of the

discrimination (Coluccio, 2010; Guy & Fenley, 2014; Kulow, 2013). Later, this was
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recognized as a problem as women often did not learn of the wage discrimination soon
after it occurred, making them ineligible to file a claim.

In 2009, President Barack Obama signed into law the Lilly Ledbetter Fair Pay Act
(Sorock, 2010). The law was enacted in response to the employment discrimination case
of Ledbetter v. Goodyear Tire & Rubber Co. The Lilly Ledbetter Act was enacted to
amend Title VII by addressing the 180-day time constraint that limited the ability of
employees to file claims (Coluccio, 2010; Gonnell, 2009).

In 1997, the PFA was first introduced in Congress by Representative Rosa
DeLauro (Lerum, 2013). The purpose of the PFA has continued to be to strengthen the
EPA of 1963 by amending policies addressed by previous legislation that would further
promote fair pay for women. As detailed in Section II below, the PFA would enhance the
remedies available for victims of gender-based discrimination and require employers to
show that wage differences are job related, not sex-based, and are not driven by bias, but
by business necessity.

In 2005, the bill was introduced by Representative Rosa DeLauro and Senator
Hillary Clinton. The bill was reintroduced every year, finally passing in the House of
Representatives on January 2009, but the Senate failed to ratify the bill in November
2010 (“Women’s Pay Equity,” 2014). In June 2012, the bill was introduced in the 113
Congress by Senator Barbara Mikulski. That same year the PFA once again was
unsuccessful in the Senate by a 52 to 47 vote (“Women’s Pay Equity,” 2014). Later, an
identical bill was introduced on January 2013, but failed to pass the Senate twice in April

2014 and September 2014.
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Part II. The Policy Objectives, Value Premises and Target Populations

Policy Objectives

The PFA would amend the portion of the FLSA of 1938 known as the EPA. The
PFA would provide more effective remedies to victims of discrimination in the payment
of wages based on the provisions detailed in Section II below.

First, the PFA revises the exception to the prohibition for a wage rate differential
on any other factor other than gender. This limits such factors to bona fide factors such
as education, training, or experience. The PFA would define more narrowly the bona
fide factor that allows for different pay in the same job. Under the new regulation,
showing that differences in pay are caused by the factors other than sex is no longer
sufficient. The Act would narrow the application of allowable wage differentials to only
those proving a business necessity for which there is no alternative employment practice.

Second, the PFA revises the prohibition against employer retaliation for employee
complaints or sharing of information. It prohibits retaliation for inquiring, discussing or
disclosing the wages of the employee or another employee in response to a complaint,
sex discrimination investigation, proceeding, hearing, action or an investigation by the
employer (S. 84, 2013-2014). The PFA would enhance the employee’s ability to learn
about wage disparities and to assess whether they are experiencing wage discrimination
(National Women’s Law Center, 2013b). For instance, it took Lilly Ledbetter a decade to
find out she was being paid less than a man. If she had the ability to ask other employees
their pay she would of known of the discrimination earlier, and could of sought remedy

without the fear of retaliation (Institute for Women’s Policy Research, 2010). The fear of
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retaliation leads many victims of pay and other discrimination to remain silent (National
Women’s Law Center, 2012).

The extent of pay secrecy in the workplace is on a national level. A survey from
the Institute for Women’s Policy research asked workers if there are policies at their
workplace that discourage or prohibit sharing information about pay. About half of all
workers, 51% of women reported that the discussion of salary information is either
discouraged or prohibited and could lead to punishment (Institute for Women’s Policy
Research, 2014). On the contrary, most government agencies have step systems that
make salary information public. On the public sector, 18% of women reported
discouragement of salary discussions (Institute for Women’s Policy Research, 2014). In
the private sector, employers are more likely to control salary information; 62% of
women reported that salary information in the private sector is secret (Institute for
Women’s Policy Research, 2014). Furthermore, employers who violate sex
discrimination prohibitions can be liable in a civil action for compensatory and punitive
damages. The cap on punitive and compensatory damages would also be lifted to what
the courts deem appropriate.

Third, the PFA would facilitate class-action lawsuits. The current EPA states that
only those women who affirmatively decide to join the class-action lawsuit shall be
included in it. The PFA would include all female workers within an establishment in
class-action lawsuits without their written consent (National Women’s Law Center,
2013b). If female workers decide not to be a part of the class action, they would have to
opt out. Due to this change class action lawsuits will likely be larger under the new

provisions.
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Other PFA provisions are related to training, research and data collection. Subject
to the availability of funds, the Equal Employment Opportunity Commission (EEOC) and
office of Federal Contract Compliance programs will be mandated to provide trainings to
EEOC employees and affected individuals on matters involving wage discrimination (S.
84,2013-2014). The Act also authorizes the Secretary of Labor and Education to make
grants for negotiation skills training programs for girls and women. The Secretary of
Labor and Education will also be required to issue regulations or policy guidance to
integrate such training into certain programs under their departments.

The PFA authorizes the Secretary of Labor to conduct studies, and provide
information to employers, labor organizations, and the general public concerning the
means available to eliminate pay disparities between men and women (National
Women’s Law Center, 2013b). The Secretary of Labor would do this by sponsoring and
assisting State and community informational and educational programs. It would also
meet this requirement by recognizing and promoting the achievements, labor
organizations, and professional associations that have worked to eliminate the pay
disparities (National Women’s Law Center, 2013b).

The PFA would have the Secretary of Labor award an employer the Labor’s
National Award for Pay Equity (S. 84, 2013-2014). The Secretary of Labor would need
to establish procedures for the application and presentation of the award. The award
would encourage proactive efforts to help eliminate pay inequities. The award would be
given to an employer who has made a substantial effort to eliminate pay disparities

between men and women.
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The PFA would redefine an establishment, which would be subject to the law
more broadly so that any entity owned by the same firm within the same county is
considered part of the same establishment (Boccia, 2010). The new definition would end
pay differentials that arise to compensate employees for working under different
conditions. This can be seen in a fast food establishment that owns several stores within
a county. For example employees performing the same work may currently earn
different wages because the particular location of the stores warrants differential pay to
attract employees to work in higher cost or less pleasant areas of the county (Boccia,
2010).

Regarding data collection, the PFA amends the Civil Rights Act of 1964. The Act
would authorize subsequent regulations that require employers to collect and report pay
information data in their employee’s sex race and national origin (S. 84, 2013-2014).

The information will be utilized for the enforcement of federal laws prohibiting pay
discrimination.

Under the PFA, the commissioner of the Labor Statistics would also continue to
collect data on women workers in the Current Employment Statistics survey. The office
of Federal Contract Compliance Programs would use specific types of methods in
investigating compensation discrimination and in enforcing pay equity (S.84, 2013-
2014). The Secretary of Labor would be mandated to make accurate information on
compensation discrimination available to the public. This would include statistics,
employee rights, historical analyses of discrimination, and any other information that will

assist the public with understanding and addressing such discrimination. Lastly, the
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Secretary of Labor and Commissioner of the EEOC would jointly develop material to
assist small businesses to comply with the requirements of the PFA.

Value Premises

One of the underlying values is gender equity. Despite the advances, the wage
gap still remains; women still earn less than men in the same occupations. Since its
introduction in 1963, the PFA is based upon the idea that women’s work life and
contributions to the workplace should be valued equally to men’s. In addition, women
and men should be paid equally for doing the same work.

The gender wage gap is a persisting form of discrimination. Today, women
continue to make 78 cents to the dollar (Hegewisch & Hartmann, 2014b). The inequity
caused by the wage gap during a woman’s working years becomes translated into
economic insecurity in her retirement years (Ferraro, 1984). A woman, just like a man,
has pensions, social security, and disability insurance that are tied to their income
(Stocker, 2014).

Pay equity would improve the women’s economic condition, by raising wages to
levels comparable to men’s (Hartmann & Aaronson 1994; Raisian, 1986). The values to
society go beyond countering discrimination. Some women would be financially well off
and not have to depend on public assistance programs. There would also be a decrease
among poverty rates for women and the families that depend upon them (Elmelech & Lu,
2004; Hartmann & Aaronson, 1994).

Strengthening and enforcing federal regulations would protect equality and
fairness in the workplace. Women, as a class, would improve their access to equal rights

and gain further protection under this legislation. Jobs would be compensated on the
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basis of skill, effort, and responsibility, not on the basis of gender and race (Ferraro,
1984).

Target Populations

The individuals most directly affected by this legislation are women. As of 2013,
women make 78 cents compared to the dollar that men make (Institute For Women’s
Policy Research, 2014). Over time the gap has narrowed, but women continue to make
less than men. The effects of the gender wage gap are also heightened by the factors of
race and ethnicity. African American women make 84.1% in comparison to African
American men while Hispanic women make 93.5% of earnings compared to Hispanic
men (Hegewisch & Hartmann, 2014b). In addition, African American and Hispanic
women have lower wa