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Résumé

Cette thése jette un ceil sceptique sur plusieurs théories courantes de
I’état d’urgence. La plupart de ces théories de I'état d’urgence présupposent que
la notion d'une « urgence » est claire, conceptuellement et pratiquement. J'argue
que ceci n'est pas le cas et que cette certitude mal placée produit des problémes
pratiques et conceptuels avec ses théories. De plus, cette thése démontre que
cette certitude mal placée dans la clart¢ du concept de l'urgence mene les
autorités gouvernementales a agir arbitrairement plutdét que selon des principes
libéraux et démocratiques pendant des états d’urgence. Contre cette certitude
mal placée et contre plusieurs théories contemporaines influentes des états
d'urgence, j'offre une théorie rigoureuse et analytique du concept de '«
urgence. » Une fois que le concept de lurgence est défini, et que cette
conception est défendue, la thése démontre les diverses manieres dont les
malentendus du concept, ménent aux utilisations arbitraires (de la puissance
monopole de I'état) en situation d’urgence. En considérant les états d’urgences,
comme événements rares, la thése évite la tentation de les considérer comme
événements exceptionnels capable de fragmenter lordre politique établi
(comme d’autres théories le font). La thése argue que les mesures prises par le
gouvernent pendant I’état d’urgence devraient étre compatbles plus
généralement avec les valeurs démocratiques et libérales. En rejetant lidée que
les états d'urgence sont des événements exceptionnels, la thése crée un espace
conceptuel dans lequel des propositions plus constructives concernant la gestion
des états d'urgence peuvent étre entendues. De plus, en analysant les diverses
manicres dont les autorités gouvernementales utilisent leur forces de fagon
arbitraire pendant les états d’urgence, la thése argue clairement pour Ia
supervision nstitutionnelle accrue en ce qui concerne les procédures d’urgence

et leur déploiement pendant des états d'urgence.



En conclusion, la thése argue que les démocraties libérales n'ont pas
besoin de craindre les états d’urgences tandis que les démocraties libérales ont
déja les ressources requise pour administrer les états d’urgence. Contrairement
a ce que d’autres théories I'état d'urgence recommandent, les démocraties
libérales ont déja les ressources institutionnelles et conceptuelles pour

administrer les états d’urgences.

Mots-clés : philosophie, état, urgence, démocratie, libéralisme, arbitraire,

pouvorr, éthique, politique, concept.



Abstract

This dissertation casts a skeptical eye on theories of emergency
government. It argues that far from being self-evident, most accounts of
emergency government assume that the notion of an “emergency” is clear, both
conceptually and practically. 1 argue that this is not the case and that this
misplaced certainty generates both practical and conceptual problems. Further,
this dissertation shows that this misplaced certanty in the clarity of the concept
of emergency leads authorities to act arbitrarily rather than on principle in times
of emergency. Agamnst this misplaced certainty and against many influential
contemporary accounts of states of emergency I offer a more perspicuous
account of the concept of “emergency.” Once the concept of emergency is
defined and defended, the dissertation proceeds to show the various ways in
which misunderstandings of the concept lead to arbitrary uses of state power in
emergencies. By closely examining the work of competing theories of
emergency, the dissertation is able to reveal where these other theories go
wrong. By viewing emergencies as rare events, the dissertation avoids the
temptation to view them as exceptional events that sunder the established
political order. Arguing that emergency measures should be compatble with
liberal democratic values more generally, the dissertation makes the case for
treating emergencies from within the ambit or existing liberal democratic
mstitutional mechanisms as opposed to jettisoning these mechanisms as some
other theorist recommend. In undermmning the idea that states of emergency are
exceptional events, the dissertation creates a conceptual space within which
more constructive proposals pertaining to emergency management can be
heard. Further, by unearthing the various ways in which state authorities
arbitrarily employ power in emergencies, the dissertation makes clear the need
for increased institutional oversight as concerns emergency powers and their

deployment in emergencies.



In conclusion, the dissertation advances that liberal democracies need
not fear emergencies as much as they do and argues for the view that
democracies already have the required resources for dealing with emergencies
n an institutional manner that is both poliically liberal and mstitutionally
democratic. Against those skeptical of these resources, the dissertation offers

comprehensive philosophical reasons for abandoning said skepticism.

Keywords : philosophy, state, emergency, democracy, liberalism, arbitrariness,

power, ethics, politics, concept.
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INTRODUCTION:
TWO PHILOSOPHICAL IDEALS OF LIBERAL DEMOCRACY

When a government declares a state of emergency, it performs two distinct but
related actions. In a first instance, the government is signaling that something out of the
ordinary has occurred. In a second instance, the government through its declaration gives
itself the authorization to act differently than usual. This in the most general sense is what it
means to enact a “state of emergency'.” In the case of emergencies occurring in liberal
democracies, the government gives itself the authority and the latitude to act in ways and to
employ means, normally prohibited in non-emergencies. Governments are the key social
actors in such events, as they are the only social actors that can declare states of emergency.
In so acting, governments also do something else. Liberal democratic governments that
declare states of emergency, alter established expectations about the way liberal democratic
governments are expected to act. In what follows, I track changes in these expectations,
from a normative perspective. I take it as uncontroversial that a declaration of emergency is
a change i the social norms that help define the relationship that exists between citizens in
a liberal democracy and their government. Social norms perform many functions in society
and the social function that interests me here is the ability of all social norms to generate

predictable expectations and to consequently ward off arbitrary actions (Bicchieri 2006)%.

! David Dyzenhaus, “States of Emergency,” in a Companion to Contemporary Political Philosophy
(Cambridge University Press 2007) 804-812. Liberal democratic norms uncontroversially include norms of
public justification, publicity on the part of the government concerning its actions, and opportunities for
meaningful consent on the part of the governed. These norms admit of exceptions, yet in the main, they hold.
Governments keep secrets for example, but they do not keep everything they do a secret, nor do they
standardly hide the rationale behind the choices they make. Liberalism at its best, strives to guard against the
tyranny of the majority and strives (on balance) to protect individual rights from infringement whenever
possible. Do emergencies therefore grant the state a right of arbitrary infringement? Do they warrant not
informing the public about decisions that directly affect themor is something else at work?

2 My account of norms is indebted to Bicchieri. Following her, I take a constructivist view of norms, arguing
that one best “explains norms in terms of the expectations and preferences of those who follow them”
(Bicchieri 2 2006). “The definition of social norm I am proposing should be taken as a rational reconstruction
of what a social norm is, not a faithful descriptive account of the real beliefs and preferences or of the way in
which they in fact deliberate. Such a reconstruction, however, will have to be reliable in that it must be
possible to extract meaningful, testable predictions from it” (Bicchieri 3 2006, original italics). Among these
predictions are included expectations concerning future actions on the part of other actors (individual and
collective).



In our everyday transactions with our social institutions, we act according to
established normative expectations and we expect our institutions to do the same, at least to
the extent that institutions as aggregates of individuals can act according to predictable
rules and hence are capable of exhibiting a predictable form of social agency’. The
expectations that social norms generate, carry both an empirical and a normative
component with them. We act in accordance with tacit rules of social behavior that blur the
distinction between empirical and normative by generating both formal and informal rules
of conduct. We adhere to these rules of conduct (to greater and lesser extents, depending on
context) with the expectation that in return, a significant portion of the population will do
the same. We stop at red lights when driving, we wait in line to vote, and when asked to
justify our behavior, we refer to rules and regularities that are publicly accessible to justify
our actions. As social actors, we adhere to general behavioral rules, which are both
normative and empirical at once, expecting other actors (in general) to act as we do in
relevantly similar social situations. We do not conform to social rules simply for theirr own
sake, but because norms help coordinate our behavior with the behavior of others to
produce predictable outcomes, at both the normative and the empirical level. Behavioral
coordination of this form creates the expectation that others will folow those same rules
and act as predictably as we act and this relation holds even when the “other” in question is
the state. Perhaps more importantly, we expect sanctions to befall those who contravene
established social rules and often severely reprimand the most egregious rule-breakers
among us. Expectations are crucial to living cooperatively in society and behavioral
expectations crop up everywhere that social norms exist, even within liberal democratic
government. Every social mstitution makes use of the empirical and normative expectations
generated in social actors, by such predictable behaviors. In fact, they could not function
otherwise®. Moreover, while the normative and empirical elements of that go into social
norms can be pulled apart analytically speaking; they cannot be teased apart practically

speaking.

? Some argue that states cannot be social actors, as only individuals have the capability to deliberate in ways
that evince true agency. Against this view, I submit that as aggregations of the deliberations of individual
actors, states can (and do) exhibit the required form of social agency.

* That social norms all exhibit an interconnected hybrid empirical/normative structure is argued extensively
and persuasively by Cristina Bicchieri in her The Grammar of Society: the Nature and Dynamics of Social
Norms (Cambridge University Press 2006). When human action is involved, all the relevant norms are hybrid,
in that they involve both empirical and normative aspects irreducibly.



I wish to show that the idea that states of emergency somehow sunder preexisting
social norms and expectations (by sanctioning normative exceptions) to be deeply
controversial and ultimately incorrect. My analytical focus here is predominantly
philosophical and it concerns the normative soundness of the various defenses and
criticisms marshaled for and against declarations of emergency in liberal democracy. I
assess normative soundness by examining the rationale that lies behind the declarations and
ultimately behind the actions that they sanction. This however is not a dissertation on the
empirics of actual emergencies. Rather it is a dissertation about the types of reasons often
offered for various sets of actions taken in emergencies; actions that otherwise would not be
taken in the normal course of affairs. I try to offer a way of thinking about emergencies that
squares with the preexisting normative commitments of liberal democracy, commitments
that often come to be seen as fungble when emergencies occur’. My focus is not on

whether governments can restrict rights in emergencies. Clearly, they can and they do.

My focus is instead on another question. What has to be the case in order for a
liberal democratic government to derogate the rights it is designed to defend? My answer is
that exceptional circumstances need to obtain for this to be the case; but something else
must also obtain for the decision to derogate liberal democratic rights to make sense. The
derogations in question cannot be arbitrary, nor can the circumstances surrounding the
emergency declaration be arbitrary. For if they are, they subvert the function they are
designed to perform; namely to protect the public. Emergencies when genuine, may indeed
sanction rights derogations, but they do not (and cannot) sanction arbitrary derogation, as
this would be to sanction a departure from the expected social and legal norms that
authorize the government to act decisively in emergencies in the first place. In other words,
while governments do in fact act arbitrarily at times, the fact that they can act arbitrarily
does not provide a normative justification for so acting. Norms guide actions, not the other
way around. Liberalism and democracy denote forms of government, but they also denote
philosophical concepts. Conceptually, lberal democracy has normative commitments,

which delineate what it can and cannot do, while still claiming that identity.

> There are many forms of liberal democracy but all involve key normative commitments, such as that no
person is subject to another’s unilateral discretionary power. This restriction includes power employed by
groups of individuals. The state in liberal democracy does not have greater moral standing than the citizens
do, nor can it nullify rights at will.



Further, emergencies alone do not sanction departures from established social
norms; nor do they imply a wholesale rejection of liberal democratic values. For a
departure from expected norms to be justified, subsequent reasons to that effect must be
offered. A declaration of emergency is not a mandate to sunder existing social
arrangements. Rather, emergency declarations in a democracy are typically a bulwark
against the further erosion of established social norms. An analogy may make this idea
clearer. A patient may require drastic surgery to save their life. However, that decision can
only be made after a proper and complete medical diagnosis has argued for its viability and
probable success. Why would things be different in the case of emergencies? What reasons
do we have to resort to severe derogations, as is often argued by some of the commentators
I examine? Is there an empirical record of derogation’s success? Do derogations strengthen
social norms? The remainder of this introduction will unpack some of the thornier
mnterpretative issues that beset our thinking about emergencies. One such issue, concerns
the way we parse what is conceptual from what is empirical when thinking about
emergencies. No pure separation between the empirical and the conceptual is possible when
discussing emergencies, because many of the philosophical issues addressed are also legal
issues and they therefore nvolve both theoretical and empirical considerations in equal

measure much as other social norms do.

Another nterpretative issue, concerns the institutional context within which
emergency measures are implemented. As with legal issues, institutional issues also display
a convergence between what is purely conceptual and what is purely empirical that is hard
to parse. Empirical issues dot the landscape of the otherwise largely theoretical literature
that I address here and not all of the authors I discuss carefully delineate what is conceptual
from what is empirical n therr respective accounts. Despite this difficulty, I discuss
empirical issues in the main text only to the extent that they help clarify strictly
philosophical questions about the nature of our collective democratic reasoning about
emergencies in liberal societies. With these mterpretive signposts in the background, I will
now describe the layout of my project overall. In the next five chapters, I try to answer two
related philosophical questions. First, how does one define what constitutes a state of
emergency and what does not? Second, what normative consequences follow from the way

that liberal democracies in particular define states of emergency?



Each chapter tries to untangle what I take to be conceptual ambiguities at the heart
of the way we think about emergencies, ambiguities that threaten to complicate liberal
democracy’s own relationship to its underlying social norms and political ethics. Chapter 1
tackles liberal constitutional democracy and its uneasy relationship with states of
emergency. Chapter 2 deals with the specific legal challenges generated by emergencies.
Chapter 3 deals with the distinction between formal and informal accounts of emergency
and looks at attempts to normalize emergencies and treat them as everyday occurrences
rather than as exceptional events. Chapter 4 addresses the similarities and differences
between emergencies, crises, and catastrophes, of varying magnitudes. Chapter 5 looks at
the relationship between our mstitutions, our rights, and the way we think and deal with
emergency events, as liberal democrats. Together the five chapters that make up this
dissertation examine and analyze the most pressing problems generated by emergencies for
liberal democratic political ethics. The dissertation offers what it takes to be a sensible and
modest avenue for dealng with the philosophical problems that emergencies create for
liberal political philosophy. The main philosophical problem created by emergency is the
seeming separation it engenders between keeping people safe in an emergency and
protecting their rights. Because of this desire to uphold equal civil and political rights for all
citizens, severe emergencies can at times back liberal democracies into a corner. Torn
between providing security and protecting rights, liberal democracies appear incapable of
doing both, unless significant changes are made to the norms that give liberal democracy its
normative identity. And this leads to a paradox; we can increase security at the expense of
already assured civil and political rights or we can protect the expectations that attach to
these rights, but not both. Yet is this so, or is this only apparently the case? I argue instead
that it is our standard way of characterizing and reasoning about emergencies, which forces
us into the unattractive position of thinking that liberal democracies must derogate
established rights to increase security. While the tension between security and lberty may
be real in certain circumstances, I argue that the perceived inevitability of the tradeoff may
not be. These types of tensions and tradeoffs are mostly a conceptual matter on my view,
since they only arise for political philosophies already notionally committed to equality and
to the preservation of individual freedom; two of the hallmarks of contemporary democratic
liberalism. Indeed Ronald Dworkin, famously equates liberalism with egalitarianism itself]

so deep is the connection for some.



How then does a philosophy that is putatively committed to rights egalitarianism
deal with situations that force it to treat some differently than others? In the course of the
next five chapters, I show that what constitutes an emergency is not as obvious as it may
first seem, as there are many profitable ways to think about nuanced phenomena like
emergencies that do not lead to automatically to derogation. Liberal democracy’s
commitment to establishing and maintaining both a just political order as well as its
commitment to establishmg and mamntaning justice and equality understood more
abstractly, make it unique among political philosophies. This twin project of securing a just
political order, while also maintaining justice and equality, is itself grounded by two
philosophical ideals, which 1 argue give liberal democracy its core. The first normative
ideal is a constitutional commitment to political equality among all citizens. The second
normative ideal is the ideal of democratic self-government, understood as rule by the
people. Together political equality and democratic self-government define what it means to
characterize a political philosophy as one that is both liberal and democratic®. Accordingly,
I attempt to put forth a philosophical account of emergency that preserves the values of
political equality and democratic self-government, rather than a view that subordnates
these values to other concerns, as competing accounts often do. I believe that this can be
done cogently, even in the face of grave emergencies. Against my view, many theorists of
emergency presuppose that either a government can enact emergency measures that will
certainly derogate civil and political rights, or that a government can continue protecting
these types of constitutional rights, while voluntarily assuming a greater overall risk, during
the emergency episode, but that it cannot do both successfully. Little middle ground is
usually on offer in standard philosophical accounts of emergency. On most philosophical
accounts, either rights are derogated and security is preserved or security is compromised
and rights are preserved. My central thesis is that given these presuppositions, neither
option is endorsable from the viewpomnt of an authentically liberal democratic political

philosophy. Derogating rights does not always prevent or minimize an emergency.

® TR.S. Allan. “Liberal Democracy” and “Rule of Law” in The New Oxford Companion to Law 731-732 and
1037-1038 (Oxford 2008). Allan makes clear that these two aforementioned ideals are codified in law in
liberal democracies thus making them guiding principles and not simply abstract ideals of liberal democratic
government. These ideals moor liberal democracy to law. For a complete treatment of these issues and their
role in establishing liberal democratic rule of law, see T.R.S. Allan Constitutional Justice: A Liberal Theory
of the Rule of Law (Oxford 2003).



What is more, accruing increased risk while protecting rights is not always a
worthwhile strategy either; therefore, neither approach alone works in a liberal democratic
setting. Against this apparent paradox, I propose that the most cogent approach to resolving
the tension between maintaining rights and increasing security will be a compound view,
one that respects the normative character and commitments of liberal democracy, while
additionally respecting the need to act to prevent harm in an emergency. My proposed
approach is commonsensical, yet it stands in stark contrast with the influential view that
emergencies are exceptions to the established order, exceptions that allow governments to
alter their preexisting normative commitments as well as their commitments to upholding
the rule of law. The other influential view I stand against is the normalist view, which
argues that emergencies are not exceptional events, but are instead normal events that occur
frequently and that require no additional analysis and no special administration. The
normalist view, too quickly discounts the severity of a genuine state of emergency, in my
view. It acts as if all dangerous events are cut from the same cloth and all dangerous events
can be tamped down in the same way at all times. Unfortunately, this is not the case. A
philosophically sound account must break the stalemate between derogation and risk, as the
stalemate is the product of poor reasoning and not a fact about either emergencies or liberal
democracies. From a philosophical perspective, a proper account must attempt to remain
true to the philosophical principles that undergird liberal democratic thought as the norms
that help guide liberal democratic decision-making are not epiphenomenal. Their normative
content forms the core of what it is for a political philosophy to self-identify as liberal and
as democratic rather than as something else and the expectations they generate regarding
future conduct, give liberal democracy its distinctive character. Much the same obtains if
we look at liberal democracy purely as a system of government rather than as a political
philosophy. In this case too, the institutions that give liberal democracy its structure are
themselves structured around social norms and expectations that attach to specific rights,
which in the main are not subject to derogation except in special circumstances. Liberal
democracies are among the most efficient forms of government and in states of emergency,
they often show a coercive side of their character not always apparent in other contexts. As
a system of government, liberal democracy is frequently justified by its proponents by
appealing to the efficiency and attractiveness of its founding (normative) political

principles.



Yet in severe emergencies, liberal democracies regularly resort to purely coercive
measures to maintain order and protect their interests, often to the detriment of these same
guiding principles. I take it to be uncontroversial that it is the coercive nstitutions of the
liberal state, which take control in a crisis and not its reflective and more principled
mstitutions, a fact frequently noted by critics of the irenic pretensions of mainstream liberal
democracy’. Does this imply, as these critics argue, that liberal democracy succeeds
because it is more efficient at using coercion than other forms of government? Is it that
liberal democracies are simply better at rationalizing their use of coercion then non-
democracies, as agonist critics also allege, or do liberal democracies truly exhibit distinct
norms, principles, and institutions, worth defending during a crisis? Against agonists and
others skeptical of the notional compass that guides liberal democracy, I believe that
conceptualized correctly, the normative principles and ideals of liberal constitutional
democracy are able to meet the challenges posed by emergency government without simply
resorting to unprincipled coercion. Their success however rests at least in part, on how we
come to understand emergencies as political phenomena, an understanding that I argue is
presently lacking because we take the projective nature of normative expectations for
granted in our reasoning about emergencies. | argue that liberal democracies should deal
with emergency events in a principled and philosophically respectable manner and not in
the ad hoc manner prescribed by proponents of the “norm/exception” view of emergencies.
I examine the view that emergencies are exceptions to the normal function of liberal
democracies later in the dissertation, as well as the contrary view, which views emergencies
as normal events in the life of a democracy. Against both viewpomts, I argue that genune
emergencies are rarer than presumed. I also argue that the dichotomy created by viewing
emergencies as either exceptional events or normal events is ultimately untenable on
conceptual and normative grounds. To this end, I propose that we begin by examining the

context in which the problem of emergency occurs and move outward from there.

7 Carl Schmitt is the most prominent of these critics. Other agonist critics of liberal democracy argue much
the same case. Against both, I will argue that liberal democracies can and should stand their ground and do so
on principle, and not just act out of coercive expediency, during states of emergency. While all states appeal
to coercion in some measure, it is the way that these appeals are managed in liberal democracies that set them
apart, or so [ will attempt to argue in what follows. For paradigmatic agonist criticisms of liberal democracy
see Carl Schmitt The Concept of the Political (Chicago 2007) and Chantal Mouffe The Democratic Paradox
(Verso 2009). Schmitt is the main exponent of the view that the expectations generated by the social norms of
liberal democracy are epiphenomenal.



By this, I mean that we should not take it as a conceptual given that emergencies are
already well-understood events. Instead, I argue that we should analyze what counts as a
state emergency and what does not before presummng to know how they should be
addressed. To do this, I will first examine the composition of the concept of “emergency”
itself m Chapter 1. I explore the meaning of the term “emergency” by examining the way
we standardly use the term in established linguistic practice and by then noting deviations
from the standard usage. These unsanctioned deviations from the standard usage contribute
to the confusion found in discussions of states of emergency in political philosophy and
have (so far) not been addressed systematically in the scholarly philosophical literature. I
then examine competing accounts of emergency, including institutional accounts that
address the question of how best to deal with emergencies when these occur. Fially, I end
with a consideration of the differences between emergencies, catastrophes, and disasters.
Emergencies are often conflated with disasters and catastrophes, even though these types of
events have nothing to do with emergencies in the sense discussed by philosophers. This
concentric approach, which moves from the best way to conceptualize emergencies
(philosophically speaking) to a consideration of similar yet importantly distinct phenomena
(crises, catastrophes, and disasters) will require unpacking an alleged paradox at the center

of the idea of the state of emergency itself.

The literature on emergencies often characterizes them as paradoxical, because
emergencies legalize seemingly illegal action and authorize the use of arbitrary coercive
mechanisms, all the while using the instruments of established constitutional law, which
itself rests on deep moral commitments regarding rights, and on social norms and
expectations. That same body of law enshrines liberal rights and freedoms, acting as a
precondition for liberal democracy itself to obtain as a form of government. The apparent
paradox lies in undercutting the very body of law that protects rights and freedoms, in the
name of preserving those same rights and freedoms from erosion and in protecting
individuals from harm. In emergencies, we often try to protect individuals, but we do not
(puzzlingly) always endeavor to protect the values and norms, which justify this concern
and create the expectation of protection in the first place. This undercutting of established

law via the use of arbitrary coercion has a corrosive effect and manifests most noticeably
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and most paradoxically in courts where arbitrary law slowly comes to replace principles of
established law.

The negative influence of arbitrary coercion generally has the potential to effect all
social mstitutions, a point made most saliently in the republicanism of Philip Pettit and
Frank Lovett. Drawing on Pettit and Lovett’s republicanism, I endeavor to show thru every
chapter that liberal democracy has the normative resources to resist the pull of arbitrary
emergency government, and to do so, on principled conceptual grounds. The political
philosophy of republicanism places the comprehensive freedom of the citizen at the core of
its philosophy and argues that any arbitrary deviations from the core set of enshrined
political and civil freedoms must be accounted for by explicit principles and not by
arbitrary decision-making. Therefore, for the republican-influenced liberal, the locus of
normative authority is the free democratic citizen and not the state with its varied
mstitutional imperatives, as these imperatives can at times run counter to the real mterests
of real citizens. While others have attempted to make sense of the nature of emergencies,
either by viewing them as exceptions to the rule of law, or as normal events in the life of a
democracy, I attempt something different against these mnfluential trends by focusing on
what our way of thinking about emergencies tells us about liberal democratic norms and
expectations. I try to cast doubt on the coherence of the “norm/exception” view itself (on
primarily conceptual and not empirical grounds) while shoring-up a hybrid liberal
republicanism as I go. I do this because arbitrary coercion is most pernicious when it
authorizes government to act unconstrained by the established principles of the rule of law.
Practically speaking, this occurs when liberal democratic courts decide that the government
can act without feeling constramed by the edicts of the established law because an
emergency is underway. To grant such license from established law, exceptional
circumstances need to obtain. Under current conditions, this is just what emergencies do
license, according to many liberal democratic governments. In what follows however, 1 try
to cast doubt on whether emergencies merit their exceptional status in all instances and
whether they can actually undercut social norms and expectations altogether. I will argue
that the reasoning behind granting such norm sundering license is faulty on logical as well
as on normative grounds. The next chapter proceeds directly to the elaboration and defense

of my central thesis. There I examine what it means for established constitutional law to be
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arbitrary in a liberal democratic context and for civil and political rights to be undercut

during emergencies, atheme I have foregrounded here.

A normative principle on the view [ develop is “arbitrary” when it allows for
capricious exceptions and is “principled” when it comprehensively disallows such
exceptions in the interest of equal treatment. “Arbitrariness, so defined, arises when there
are gaps in the network of effective social conventions (social norms, coordination

»8 The focus in

conventions, laws, etc.) governing the possible exercise of social power.
what will follow is primarily on ferreting out arbitrariness, when arbitrariness affects
established liberal democratic norms i our collective reasoning about emergencies.
Conceptual arbitrariness more generally is also a concern to the extent that any decision-
procedure that violates liberal democratic rights capriciously (that is to say, arbitrarily) is
an illegitimate use of coercive political power by the lights of established mainstream
liberal political philosophy. This conceptual tension between principled and arbitrary
exercises of coercive political power is particularly troublesome in states of emergency,
where it manifests itself in its extreme form, as we will see’. Laws are the rules that govern
legitimate exercises of social power in liberal democracies. As with all social conventions
rules can change, if the institutions charged with upholding them are lead astray by context,
circumstance, or through poor reasoning. Oren Gross, one of the proponents of the “extra-
legal” approach to emergency management, has provided a similar definition of emergency

10

to the one I propose here, yet his account nonetheless differs significantly from my own .

As will become clear, the overall objective of my dissertation is compound. I aim to cast

¥ Frank Lovett 4 General Theory of Domination and Justice (110 Oxford 2010). Lovett’s term “social power”
simply refers to exercises of institutional power as opposed to exercises of individual power. Nothing more
hangs on the use of this term. Lovett thinks of social norms and the expectations they generate in much the
same terms that Bicchieri and I do. It is not enough for a citizen in a liberal democracy to be able to act
without being domination. For Lovett and I, the citizen must also be able to project their freedom forward and
be able to make plans for the future without fear of being dominated or coerced arbitrarily by government.

? On my view, substantive non-arbitrariness and procedural non-arbitrariness collapse into each other. This is
required by the principles that define liberal democratic rule of law. Otherwise, citizens cannot depend on fair
outcomes in cases presented to liberal democratic courts. Allowing either substantive non-arbitrariness or
procedural non-arbitrariness to obtain, undercuts the constitutionalrights of citizens, an unacceptable outcome
by liberal democratic lights both philosophical and legal. For more, see Lovett (111-112 Oxford 2010) and
Pettit (Oxford 1997). See also, Ronald Dworkin Taking Rights Seriously (Chapters 2-4) and Law’s Empire
(Chapters 1-2) as well as H.L.A. Hart The Concept of the Law (Chapter 7).

19 See Oren Gross “What ‘Emergency’ Regime?” Constellations 13, No. 1, 74-88 (Blackwell 2006).
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doubt on our standard philosophical way of understanding emergencies overall, arguing

that it is internally (logically) incoherent as well as normatively incoherent.

I also wish to defend a particular account of liberal democratic republicanism; one
that focusses on the way that arbitrary coercion corrodes the very normative bases that
emergency legislation claims to defend. The focus of the dissertation is not on how key
institutions of government deal with emergencies empirically but rather with the reasons
that philosophers (and other theorists) provide for the actions these mstitutions take. The
view [ put forth in the next few chapters is not Pollyannaish, nor is it essentialist. I do not
believe that there is only one right way to define and deal with all emergencies. I do though
believe that the reasons that spurn us to action in emergencies can be of greater or lesser
cogency and these reasons can either defend our normative expectations or erode them.
Those reasons I argue should be explicit, not inchoate. The moral progress attributed to
liberal democracy, to the extent that it has evinced such progress, has come in large
measure through the recognition that states are normatively answerable to their citizens and
that people owe each other (ceteris paribus) equal moral consideration in their dealings
with each other. Emergencies can be frightening events. They can cost many their lives and
can decimate whole states. However, they do not excuse governments or individuals from
reasoning carefully about the actions they wish to undertake to end or control an
emergency. Whatever course of action we take, we as moral agents are responsible for the
consequences and states are no different. The ensuing is a philosophical attempt to spell out
what these responsibilities look like from the viewpomnt of a liberal democracy’s own
norms. It is an attempt to view liberal democracy from the inside and to see how resilient its
founding principles are at guarding against encroaching coercive government. It is an
attempt at guarding against the loss of normative coherence often brought on by unclear

thinking about what emergencies sanction and what they do not.
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CHAPTER 1: CONSTITUTIONAL DEMOCRACY AND THE ISSUE OF EMERGENCY
THE PARADOX OF EMERGENCY:

In The Constitution of Law: Legality in a Time of Emergency, David Dyzenhaus
argues that states of emergency expose the persistent tension and wvulnerability that exists
even in the most established constitutional system of law. There, Dyzenhaus also explains
that the danger of legal decisions taken during emergency periods is not just that these new
laws may be arbitrary, but that they also set precedent and this at the detriment of
established liberal and democratic principles. The veneer of constitutional legitimacy
imparted to such laws does its own damage to liberal democratic nstitutions of
government, damage that is often iwreparable. As Dyzenhaus points out, a law can
simultaneously be legal but arbitrary if it accords with all of the legal principles of a given
legal order, but is applied arbitrarily or inconsistently in practice within that legal order. By
contrast, a principled law is one that accords with all the relevant legal principles of a given
legal order, and is applied consistently and predictably in practice. States of emergency for
Dyzenhaus blur this key legal distinction, not only at the conceptual level, but also at the
level of actual legal practice. Inattention to this fact about arbitrary law, leads to laws that
are legal in wording but illegal in application, because they allow the state to contravene the
established rights and protections enumerated in the charters and bills of rights of various
constitutional democracies. Emergencies facilitate this slide mto legalized illegality. In
Dyzenhaus’s terminology, ‘“rule of law” typically gives way to “rule by law” during
emergencies, leading to the formation of damaging legal and political exceptions from
established law and political practice. In short, law loses its predictability and its uniformity
when anything goes from the state’s viewpoint. That is to say that established liberal
democratic laws come to be applied arbitrarity, while all the while remamning legal, thus
rendering legal rights impracticable (because they have become unpredictable in

practice)' .

"' The rule of law as a constitutional principle bases itself in part on the existing practices of existing liberal
democracies. The rule of law argues that what is done officially by the state must be done in accordance with
legal order established and sustained by that selfsame state. For balanced liberal democratic government to
exist there must be “a general grant of power” to the various branches of government as well as a bill or
charter of rights to protect citizens. Undergirding these agreements is the idea that governments must be able
to identify the specific authority under law to act as they do. This is because the tacit legitimacy of liberal
democracy as a political system derives in part from the impartiality with which its laws are administered. For
the exercise of authority to legitimate that authority in a liberal democracy, the laws invoked to so act need to
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The idea of a state of emergency connotes more than that there is an exceptional
political situation, which requires an urgent response, one different in nature from normal
methods of dealing with political problems. The “state” part of the idea indicates the legally
performative, illocutionary nature of the declaration of a state of emergency. A state of
emergency is created by the properly formulated speech act of an official with authority to
do so. Officials always claim that the declaration responds accurately to the reality of an
exceptional situation. But the declaration is supposed to create a new normative order in
which governments may act in ways that in ordinary times would be illegal. Thus, the idea
of a state of emergency is a legal, even constitutional idea. As such, it is strange to the point
of paradox. In declaring a state of emergency, a government claims legal authority to
operate outside of the law, if one understands law to mean the rule of law as it applies in
ordinary situations. Law is used to suspend its own operation. Legal authority — an idea

which presupposes legal limits on what its delegates may do — is invoked to suspend the
limits on the delegates (Dyzenhaus 804 2007)'%.

While law is a central element in the paradox of emergency, law alone will not help us
resolve the paradox, as law habitually authorizes its own suspension in emergencies.
Instead, against the prevailing literature, which accepts the notion of emergency at face
value, I argue that we must question the coherence of the notion rather than accepting it. A
successful philosophical account of emergency must first address the concept of
“emergency” itself and to do this the account must conform to two broad criteria. First, it
must provide necessary and sufficient conditions for a political event to count as a state of
emergency. Second, if it is to be probative, the account must be wholly compatible with
liberal democracy itself. That is, the account must propose a form of rights derogation that
accords with both the mstitutional boundaries and the normative commitments of liberal
democracy. It must meet these broad criteria to be persuasive. I aim to provide the

substantive framework for such an account here!.

be publicly knowable and applied consistently. States of emergency in practice undercut all of these
commitments and agreements.

'2 David Dyzenhaus “States of Emergency” 804-812 4 Companion to Contemporary Political Philosophy (2"
ed.) (Blackwell 2007).

13 The word “emergency” is used in two ways here. First, it is used generically, to refer to any emergency. In
this first sense, emergencies can be local, national, or global, in scope. Second, the primary focus of the
dissertation is with what are called “states of emergency.” These are political emergencies declared by
governments in the face of a specific crisis or political event with which they must grapple to prevent
generalized harm. This twin use of the word “emergency” is regrettable but unavoidable, as no synonym
conveys its precise meaning. I have tried to be as specific as possible about the intent of my usage throughout.
The context in which the word is used makes its sense clear. The focus here is on “supreme emergencies” and
“states of emergency” which I argue are genuine emergencies as opposed to being generic crises. Generic
crises lack the political overtones carried by supreme emergencies. The majority of the literature on
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To deal with states of emergency suitably, we need to consider the available tools
fully and not just adopt the most expedient means first. At times, rights may in fact require
derogation in the mterest of the common good. At other times though, the state may need to
assume a greater overall risk in the interest of further protecting individual rights. This
dynamic is and should be, contextual. Without knowing the specific context im which an
emergency unfolds, we cannot know which strategy to employ. In fact, we may not know
that it is an emergency at all, as we could be mistaken about the type of event we are
experiencing. One emergency may require that a specific right be derogated, such as the
right of mobility, while another emergency may require that certain rights be additionally
strengthened, such as the right to consult with counsel before standing trial Only
deliberation can reveal which is which. One of my main contentions is that emergencies do
not absolve states of their responsibilities; in fact, it is just the opposite. It is during
emergencies that citizens need therr states to function justly and efficiently the most.
Because the context in which an emergency occurs is as important as the measures
deployed to meet it, we should begin by analyzing the profile of each emergency, before
committing ourselves to a given course of action. Democracies need to prepare for eventual
emergencies before they occur, otherwise they risk acting ideologically and without
certainty as to their aims. What is clear, even at this early stage, is that contemporary liberal
democracies need to do better than either of the two options above allow. Laws in a
democracy are not fiats. Law must offer reasons. Derogation and risk should not be our
only options. Emergencies are of varied types and therefore call for more than two modes
of administration if we aim to manage them properly and equitably. We therefore need to
move away from the austerity of indiscriminate rights derogation on the one hand, while
simultaneously moving away from an acceptance of undue risk, on the other hand. Given
the myriad threats that face modern states it benefits both governments and citizens alike to
establish effective methods of emergency management. Liberal democratic governments
need to move toward more viable options; embracing alternatives that guard both the state
and the citizen. What then would a better set of options look like? What type of change
would allow both governments to retain their authority while simultaneously preserving

individual freedoms and citizens’ rights?

emergencies fails to define what constitutes an emergency or offers only circular definitions of emergencies,
defining them variously as “crises,” “disasters,” or “catastrophes.” They are none of these.
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It cannot be straightforward derogation for that strategy does not always work, as
rescinding the rights of citizens does not necessarily end the emergency. It cannot be
adherence to a pre-emergency status quo either, for emergencies often alter the very
conditions of that status quo. The fact that severe emergencies can change the existing
status quo is a salient feature of their character and it forms the basis for my argument that
liberal democracies first need to understand what types of events emergencies are before
attempting to administer them. This “definitional priority” is essential for ensuring that only
the right types of events be treated as emergencies. The definitional step is necessary, as
many emergency measures are misapplied to events and situations that are not emergencies,
thus causing confusion and leading to large-scale institutional inefficiencies'*. Once clear
on what constitutes a genuine emergency and what does not, the paradox of emergency
seems less daunting.

My analysis casts doubt on the way liberal governments define emergencies arguing
that “supreme emergencies,” emergencies requiring drastic action by the state, are i fact
exceedingly rare occurrences, when compared with “conventional emergencies,” which do
not require any state action whatsoever'>. Moreover, while supreme emergencies are the
severest of all emergencies, not all emergencies fit this profile. In fact, most emergencies
do not and this lack of “fit” is crucial to understanding why established emergency
measures do not work well It benefits liberal governments to reevaluate existing
emergency measures, which are in large part predicated solely on the scenario of a supreme
emergency, to bring these measures in-lne with the types of emergencies that states
actually confront. Most liberal democracies will never experience a supreme emergency,
yet most emergency measures legislation remains engineered to deal with emergencies of
the supreme order. The idea behind this form of legislation argues that by reducing the
scale of emergency measures intervention, states can deal with smaller emergencies in the
same way as they deal with larger emergencies. This idea however is mistaken, as

emergency situations are not always scalar in this way.

1 offer examples later that make this clear.

> A “conventional emergency” can be a house fire or a localized flood. Local fire departments, municipal
works departments, and police forces, can typically resolve these emergencies without special permissions or
added resources from state or federal authorities. “Conventional emergencies” are also known as “everyday
emergencies” in the emergency response literature.
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A qualitative difference exists between an emergency that threatens a natural
resource, such as a localized fire that threatens to destroy an old forest, and one animated
by political mntent, such as a large-scale premeditated act of political terrorism. The first
may be a natural occurrence of limited danger to bystanders, while the second is explicitly
premeditated and aims to kill civiians and government officials, thus exhibitng a form of
intent missing in the first example. The first example is a natural occurrence without malice
or premeditation. The second example however exhibits forethought and the intent to
threaten and potentially destabilize an established political order. Analyzing scale alone
would not illuminate these relevant details about these emergencies, as situational factors
play a large role in determining the proper response to an emergency, whereas scale alone
is a poor guide. More often than not, it is the presence or absence of intent, which
determines how a government will respond to an emergency and which determines whether
the emergency is political or not. However, as with all emergencies, exceptions always
exist. At times, the scale of an emergency renders it a matter of global concern for
authorities, despite the presence or absence of intent, such as when the emergency is so
extended in scope that local authorities are outmatched or lacking n the relevant resources.
Exceptions aside, the situational details surrounding an emergency matter and always make
a difference in the planning of an emergency response. Authorities cannot deal with all
emergencies on the same terms, yet often they do. My aim is not to argue that the scale of
the emergency is immaterial to the way we think about it. It is not. Instead, I am claiming
that the qualitative aspects of an emergency are more salient when deciding policy than its
quantitative profile is. Looking solely at the numbers, gives a liberal government only part
of a complex picture. Moreover, this simple picture is unduly reductive and forces
government nto a legislative “either/or” without which they would be better off. Further, a
binary interpretation of emergency stands in the way of a more pluralistic form of
emergency management, one that I think is better suited to the overall political character of

liberal democracy'®.

16 This commitment to a pluralistic understanding of emergency management is something I share with Nomi
Claire Lazar. Lazar however distrusts what she terms “formal” institutional mechanisms. In their place, she
champions “informal” institutional mechanisms, which rely on the “informal cultures” at work in key
institutions to guard citizens against emergency powers excesses in emergencies. I take this reliance on
institutional culture to be positive. Yet I find it an insufficient factor on which to hinge the protection of a
citizen’s constitutional rights in an emergency. Lazar counters that formal institutional mechanisms have
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The traditional measures adopted by liberal governments sometimes suffice to
contain an emergency, but this is not necessarily the case, and different governments will
approach different emergencies differently. Moreover, while the procedural roadmaps used
by liberal governments in an emergency vary greatly, they also share important similarities,
particularly in instances where these selfSame emergency measures fail. A given course of
emergency management does not always succeed in ending an emergency and when
emergency management procedures fail, they typically lead to the adoption of much stricter
and less flexible security measures. When emergency countermeasures fail, especially in
emergencies that generate copious fear (as i cases of terrorism) liberal governments often
find themselves falling back on binary interpretations of what to do'’. The assumption of
this binary policy is that the state can either increase security further, or leave things as they
are and incur greater risk, what remains unclear with this way of thinking however is what
a government should do if the emergency at hand persists indefinitely.

The possibility of a persistent state of emergency is what renders this conventional
emergency measures logic unpersuasive, as current technology has made persistent
emergency a live reality for governments worldwide. Governments enact emergency
measures to contain and arrest states of emergency, however if despite the measures the
emergency persists, then one cannot say that the decision to enact emergency measures has
succeeded, as the danger the measures are designed to end, continues unabated. Similarly,
if states do not enact emergency measures, one would be hard-pressed to argue that the
state has taken the emergency in hand, at least so long as the emergency persists. Neither
option is particularly well suited to open deliberation or to democratic government, as the
first requires derogating rights, and the second involves assuming great risk, nor can either
option guarantee positive results. In an emergency, the enemy can be domestic or foreign in
nature and at times, they can be both. The uncertainty created by the fact that one’s enemy
may initially be unknown, renders governments reluctant to use the least intrusive means
available during an emergency, as they do not know the scope of the emergency or its

duration.

failed historically and that we are therefore safer with informal mechanisms. Lazar’s attack on the binaries of
conventional emergency measures planning remains well taken and well argued.

"7 Bruce Ackerman also attacks the binary of “derogation or risk” in his recent work on emergencies.
Ackerman shows how corrosive these binary regimes can be to citizens’ rights and to the liberal democratic
legal system overall. See Before the Next Attack (Yale 2006). Like Ackerman, I am committed to an
understanding of liberal democracy rooted in a strong normative commitment to egalitarianism.
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Persistent attacks by technologically advanced terrorist organizations or by violent
domestic dissident groups can easily yield a persistent state of emergency from which
liberal states would be hard-pressed to extricate themselves and this places citizens and the
mstitutions of constitutional government at great risk, for the emergency can come from
anywhere and (in theory) can involve anyone. Because of this reality, liberal democracies
find themselves n a double bind in which they can derogate rights or assume great risk,
whichever they chose they remain faced with an emergency requiring a resolution, but
lacking an evident way forward. Stricter emergency measures come ito play when
emergencies get out of control as governments in the wake of an ongoing emergency often
aim to reestablish social order, enforce the law, and maximize safety. This is
understandable, but achieving this end during an ongoing emergency is an extremely
difficult task and it frequently leads democratic governments to adopt mechanisms and
measures that are antithetical to established liberal democratic rights. The empirical record
on these issues bears this assessment out'®. The varied mechanisms of emergency
management also erode public trust in the institutions of democratic government and make
citizens suspicious of the motives of theirr policymakers and lawmakers, as they cast doubt
on the public’s ability to vet changes in policy and their ability to place ther trust in
institutions responsible for maintaining governmental transparency. Keep mn mind that few
(if any) of these mechanisms are open to public scrutiny and some are not even open to
scrutiny by branches of government other than the one that authorizes them. Additionally,
the success or failure of aggressive emergency countermeasures can be difficult to predict
and this ambiguity can be deeply counterproductive as well These counterproductive
consequences can easily aggravate an already dangerous emergency, particularly n
instances in which the established procedures of emergency management fail to produce the

intended result of controlling the emergency'’.

'8 Ackerman’s Before the Next Attack, is instructive in this regard (Yale 2006). See also, “Exceptions That
Prove the Rule” by Kim Lane Scheppelle in The Limits of Constitutional Democracy (Princeton 2010).
Scheppelle’s assessment shows how dire the situation is once we expand our purview to the entire globe and
include non-liberal democratic countries in the analysis. Emergencies pose real problems for governments.

¥ CcAlL Coady, Morality and Political Violence (Cambridge University Press, 2008) 154-158, 166-167, 174-
175, 289-293.
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DEROGATION AND COERCION DURING (LIBERAL) EMERGENCIES:

Failures in security are more than institutional limitations faced by states, they serve
I argue to reveal an important tension at the center of liberal democratic constitutional
emergency government itself. Liberal governments when faced with emergencies turn not
to therr principles but to arbitrary coercion to resolve the issue. This development is
disturbing for many reasons, most of which are addressed n what follows. As governments
have a monopoly on the organized use of violence, they are the sole state actors able to
punish lawfully and to imprison individuals. When a democracy invokes emergency
measures and a state of emergency is declared, the rights that usually protect individuals
can be suspended by order of the government. This result is paradoxical because it allows
states to violate rights to protect rights. If the rights being protected are different from the
rights being derogated there is no paradox, but if as often happens the rights being
derogated are the same rights that the state has set out to protect, then a clear paradox
emerges. Some will object that we always play rights off each other, yet this misses the
larger point. Our everyday tradeoffs are not severe curtailments on our rights, as we
typically balance one right off of another in daily life and do so for our benefit. Derogation
is another business altogether, as those accused of wrongdoing will face almost certainly
legal prosecution and punishment. The same agent responsible for overseeing the legal
protections of citizens, namely the state, often suspends those same legal protections in
emergencies. Further, states cannot know in advance if the individuals whose rights they
have suspended are guilty or not, leaving citizens with little recourse, as their traditional
protections for arbitrary prosecution or detention are already suspended. Emergency
derogation obtains in all the world’s liberal democracies. As such, its use leaves the state in
the position of being the only lawfully coercive source in the society, while simultaneously
rendering the state the sole arbiter of rights derogation, in effect cutting the people off from
all political power and concentrating power solely in the hands of the elected. Far from
preserving liberal democracy, derogation threatens it. Without proper control and oversight,
rights derogation can easily become undemocratic and illiberal, particularly in cases where
states face extended states of emergency. While emergencies do not automatically turn

liberal democracies into tyrannies, they do expose the arbitrary dimension of emergency
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powers legislation, potentially undercutting the institutional stability of democratic

liberalism overall

Liberal societies characteristically address concentrations of power through
mstitutional means. By establishing competing branches of government, democracies
attempt to avoid undue concentrations of influence and coercive power, precisely the types
of concentrations of power made attractive in an emergency. Confronted with a mass
emergency, it is tempting for states to employ all the means at their disposal and to use all
of therr force, to end the crisis. Yet the wrong coercive force applied incautiously, can
damage the very thing the state aims to protect. While dictatorships have free reign when
dealng with a crisis, liberal democracies are not as free. Examining the mstitutional
mechanics of liberal democracies, one can see that during a declared state of emergency,
the executive branch of the government customarily assumes greater priority over the other
branches, thus making the executive branch the de facto arbiter of citizen rights for the
duration of the emergency. While liberal courts are free to disagree with the decisions taken
by the executive, courts have historically been slow to act to protect rights from derogation
during emergency government, preferring to defer instead to the authority of the executive

branch?®.

Courts typically side with the executive, and allow severe rights derogations to
continue unabated, despite ther ability to contest such derogations. Courts defer for four
main reasons. They take the executive branch to be privy to classified information, to be
able to act quickly, and to be able act without the need for protracted deliberation; courts
also take the executive branch to typify the people’s democratic will, thus feeling the need
to grant the executive freer rein than usual. Much the same occurs with the legislative
branches, which also commonly defer to the executive branch and this for similar reasons.
Citing the need for immediate action and increased security as motives and by extension
loosening their grip on various forms of traditional governmental oversight, legislators are
reluctant to block or censure the executive or its actions in an emergency. This problem of
acquiescence to the executive branch affects all liberal democracies and the pattern I
identify exists worldwide. All liberal democracies are susceptible to such acquiescence and

therein lay the problem. Because emergencies are unpredictable and therr consequences are

2" Bruce Ackerman, Before the Next Attack (Yale 2006) 101-105.
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at times devastating, politicians are reticent to second-guess decisions taken at the

executive level

What concerns me is the fact that rights are simply too easy to derogate in an
emergency, with many derogations persisting long after the emergency is over, making the
issue a difficult one to ignore for any liberal democracy interested in maintaining its
established civil and poliical rights. The interpretation of emergency measures I have
offered thus far is not as idiosyncratic as it may first appear, as many measures that liberal
democracies enact in times of emergency are draconian when considered by those
democracies own lights. Few of these measures are tolerable outside the context of an
emergency and most are unthinkable during peacetime. Consequently, I propose that there
exists a disconnection between the way liberal democracy functions in times of peace and
the way it functions during a crisis, a disconnection that casts doubt on democratic
liberalism’s moral and political commitments overall. Are we to accept that in a state of
emergency liberal states can discard rights and turn solely to coercive measures, or do we

also want to argue for the view that rights matter, perhaps particularly in emergencies?

I argue for viewing both stereoscopically and think that if we take the second option
more seriously, then we are all better off as citizens, for reasons that become apparent as we
go on. Liberal democracies with written constitutions are normatively committed to a set of
constitutional essentials, the purpose of which is the establishment of a common
institutional framework. As liberal democratic forms of government, liberal democracies
commit themselves to respecting the civil and political rights of ther citizens by following
the guidelines provided by their constitutional essentials. These civil and political rights are
enshrined in the charters and bills of rights that animate the rule of law used in democratic
liberal politics and give these societies their overall structure and political character. While
provisions for the derogation of select rights exist in all constitutional democracies, charters
and bills of rights do not define the specific circumstances, under which derogations of
rights can take place. At best, the documents allow that derogation is an available tool and
that in war many rights are rescindable even if few provisions exist for reinstating rights
post-rescission. This explanatory gap is troubling, as no liberal government can claim to be

m accord with its own constitutional essentials, if it allows itself to substantively derogate
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rights, a right accorded to liberal democracies under existing emergency legislation, or if it

derogates them arbitrarily and without democratic foresight.

Even democracies without explicit charters or bills of rights, still evince respect for
civl and political rights via the institutional resources of the state, pointing out just how
integral rights are to the self~understanding of liberal democracies worldwide. This respect
for civil and political rights obtains in constitutional republics and in constitutional
monarchies alike. Furthermore, despite the best efforts of elected officials, rights of
differng sorts are derogated in emergencies with most being derogated on haphazard
grounds, mostly having to do with a government’s lack of mnformation apropos the
emergency. Moreover, this pattern obtains across many different countries, including
politically progressive ones. The pattern of derogation recurs for reasons particular to each
jurisdiction but in each case, it is the unpredictability and severity of the emergency that
makes it so. And despite their other differences, the overall picture of rights derogation
remains strikingly stable across countries and governments. This is due to the simple fact
that finer grained tools are not available, which means that states cannot use them. It bears
noticing that governments rarely reinstate derogated rights during an emergency and few
citizens are ever awarded damages for the potential torts committed by the state n an

emergency.

Be it through judicial precedent, or through parlamentary safeguards, liberal
democratic countries (in the main) create an expectation of protection and respect toward
established civil and political rights. That is, with one exception. In a state of emergency,
the normal parameters of these rights change and they commonly come under attack from
the very mstitutions charged with their protection (ie., the courts, the legislature, and the
executive branch of government) and this is troubling. Faced with a dangerous emergency,
liberal governments find themselves with a practical and time-sensitive choice to make,
derogate rights in the interest of security, or defend rights and liberties, at the risk of
allowing the emergency to worsen. Emergencies it seems create a context for which the
constitutional essentials of most liberal democracies are ill prepared or at least a context for
which they are unable to provide extensive specifics. The actual choice to derogate is never
easy and the procedural and institutional guidelines for mstituting emergency government

do not cover every potential category of emergency, nor could they. Nevertheless, some
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forethought seems in order, though it is sadly lacking at present. Emergencies are particular

events in the life of a democracy, each emerging with its own character and profile.

No one set of emergency measures will therefore fit all emergency circumstances,
thus leaving the question of which strategy to adopt, an open one. To be fair, at times
governments strike the right balance between offering security and preserving rights, but
without an explicitly worked out rationale for how to proceed in each case, their results
remain on my view deeply arbitrary (at best)’!. This is because more often than not, the
state of balance arrives accidentally and not because of careful mstitutional planning or
mpartial reasoning. As a result, the constitutional essentials at the base of liberal
democracy become subject to arbitrary (and potentially capricious) revision during a severe
emergency, arguably undercutting the very purpose for ther existence. This is not
surprising when one considers that there is no philosophically satisfactory justification for
the myriad ways that liberal democratic governments deal with emergencies. More
troublingly stil, no agreed upon roadmap exists for the way that liberal constitutional
democracies should administer rights when states of emergency appear, let alone a
comprehensive and explicit “stand-down procedure” for administering the aftermath of an
emergency. At most, we in the West have rules of thumb for deactivating emergency
government and for restoring previously derogated rights-statuses, but our makeshift
procedures for undoing derogation are, even at therr best, unprincipled workarounds.
Moreover, they will remain second and third-best solutions to a full-fledged institutional
theory of emergency until the arbitrary element of their makeup is constrained by an
explicit set of political and ethical principles, or so I am arguing. The potentially capricious
nature of rights derogation makes it a poor tool with which to conduct policy and its
continued use without proper public oversight endangers liberalism and democracy by
creating a set of procedures that are immune to public scrutiny, while also being
unpredictable in that the varied nature of emergencies seemingly requires sundry forms of

derogation. The key distinction here is therefore the fact that rights are not only curtailed in

21 Philip Pettit’s work on Republicanism and non-domination, offers a particularly astute analysis of the ways
in which arbitrariness in government, compromises rights, and imperils the status of full citizenship. For more
see Pettit, Republicanism (Oxford 1997). Richard Bellamy’s views on liberal democratic constitutionalism are
also important influences in my analysis of states of emergency. See Bellamy on “arbitrary rule” and his
critique of judicial review in his Political Constitutionalism (Cambridge 2007). Bellamy and Pettit both
oppose arbitrary measures enacted and pursued by governments as it substantially undercuts governmental
responsibility and accountability and do so on philosophical and normative grounds.
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this situation but that they are severely curtailed and this without predictability. Faced with
a potential crisis, existing emergency measures legislation is often the only choice a sitting

government has.

My argument should not be taken to imply that such measures should not exist. My thesis is
not an abolitionist one. Rather, the aim here is to show that they do not work well, at either
the practical or the conceptual level, and that emergency measures derogations therefore
need to be overhauled. This first chapter comments on what it sees as the lack of a coherent
normative and empirical story about emergencies, a story that could unite these varied and
(at times) unsystematic measures. Subsequent chapters construct a theory of emergency that
sidesteps the failures of previous theories by taking the features 1 criticize here into

account.

EMERGENCY ITS CHARACTER AND LITERATURE:

The wviability of this project is borne out by the fact that no unified standard with
which to judge emergency measures from a normative and philosophical perspective
presently exists, at least none that has met with wide acceptance. The failure to provide a
comprehensive and normatively compelling theory of emergency is itself explained by the
absence of an agreed upon account of what constitutes an emergency as such. The position
one holds on these matters is informed at least in part, by the view one takes on the role of
government. Further, one’s position wil also be shaped by the way one defines
emergencies, so many of the normative questions triggered by my discussion of emergency
also come to touch on questions about how we understand constitutionalism, liberalism,
and their relation to public accountability’®. The very concept of “emergency” itself has
been misunderstood I propose and hence measures for dealing with emergencies, find
themselves in turn dangerously off the mark. As a result, the emergency measures that do
exist are for the time impracticable in therr aims. I submit that with a better understanding

of the character of the emergencies that they seek to contain, we can make these measures

22 1 take it as a given in most of what follows in succeeding chapters that liberal democratic constitutional
governments aim to abide by their laws as much as possible. Many critics of liberal democracy writing on
emergencies do not value individual civil and political rights as much as liberal democrats do. It is therefore
not surprising that their views on emergencies differ starkly from those of committed democrats.
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less so. The conceptual lacuna that leads to these problems is itself disturbing, and this as I
have indicated, for several reasons. Without an account of what a state of emergency comes
to conceptually, it becomes impossible to derogate rights in a consistent, non-arbitrary, and

philosophically coherent manner.

Of the many attempts in the literature to provide a coherent account, all fail to
address the general phenomenon of emergency in a comprehensive way. So while some
accounts deal well with terrorism for example, ther recommendations cease to apply when
faced with the exigencies of a natural emergency. The main theories in the literature also
exhibit serious blind spots, rendering them poor guides to a comprehensive general theory
of emergency’’. Some popular accounts allow states to derogate all individual rights, at

least in principle, while other accounts argue against any rights derogation at all**

. Many
existing accounts simply assimilate all emergencies together, neglecting to notice important
differences between emergencies. The reason that these disparate accounts remain
incomplete on my view is that their focus is tainted by the fact that they take the notion of
an ‘“emergency”’ as a given. Rather than analyzing the concept of “emergency,” other
commentators have tacitly accepted the idea that all emergencies are alke n some deep
sense, making further analysis of the concept unnecessary. This may indeed be the case, but
this is a premise that requires sustained argument, and not something we should simply take
for granted. Over and against these views, I submit that little unites emergencies in the
sense in which they are typically taken to all be alike, save for their phenomenology. There
indeed there exists an important commonality. Accounts that view all emergencies in the
same general light, without specifying what about them makes them alike, fail in the end to
be usefully probative. A proper account of emergency government and its relation to liberal
democracy needs to be both conceptually and empirically adequate to the phenomena it is

trying to describe and address. To date, no account of emergency accomplishes this, as

23 Nomi Claire Lazar, States of Emergency in Liberal Democracies (Cambridge University Press 2009). See
also, Emergencies and the Limits of Legality (ed.) V. Ramraj (Cambridge University Press 2008) for a
comprehensive taxonomy of the available positions in the literature on emergency measures and emergency
government in liberal democracy. Ramraj deals with conceptual, legal, and practical issues in his collection,
showing the extent to which these are intertwined and inseparable (in practical terms).

24 Oren Gross’s view in Law in Times of Crisis: Emergency Powers in Theory and Practice (Cambridge
Studies in International and Comparative Law 2006) expresses one extreme, while Eric A. Posner and Adrian
Vermeule’s, Terror in the Balance: Security, Liberty, and the Courts (Oxford 2007) expresses the other
extreme.
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most only deal with one type of emergency and none deals with the general phenomenon of
emergency government as it occurs in liberal democracy. A philosophically successful
account must first provide necessary and sufficient conditions for an event to count as an

emergency.

And if it is to be compatible with liberal democracy, the account must propose a
form of rights derogation that accords with both the nstitutional boundaries and the
normative commitments of a liberal democracy. The task of this dissertation then is to
untangle the conceptual muddle that accompanies most accounts of state emergency, and to
offer a comprehensive account of emergency that is compatible with the overall moral and
political goals of liberal democracy. This approach may itself appear controversial, yet I
think it to be i line with the political ethics of recent political liberals, who have tried to
widen our understanding of liberal democracy, and to provide a normatively satisfying
justification of its foundations and key mnstitutions. The present is an exercise in political
ethics and not just in political taxonomy. The goal is to do more than categorize various
emergencies; it is to do each type of emergency justice, without sacrificing the ethics of
liberalism or the institutional benefits of democracy, in the process. The very idea that
liberal democracies have normative commitments to their citizens, an idea which was
previously a commonplace in liberal political theory, has been thrown into doubt by the
spate of emergency declarations of the past few years®. In its place, commentators and
critics of established liberal democratic safeguards against executive overreach have argued
that we now live in the midst of a “new normal.” Severe emergencies, these critiques argue,
displace traditional liberal safeguards n order to make room for needed new emergency
measures. The new measures can (and should, on some views) curtail whatever
commitments liberal states are believed to have concerning ther citizens. Against this
perspective, I submit that democracies owe certain specific rights and freedoms to their
citizens qua liberal democracies. Those who wish to argue against this view face the burden
of proving otherwise, as the history of liberal democracy appears to run parallel with the

tendency to enlarge and entrench liberal democratic rights over time and it is difficult to

23 For the status of egalitarian rights and their connection to liberal democracy, see John Rawls Political
Liberalism (Columbia University Press 1993) and Ronald Dworkin, Taking Rights Seriously (Harvard
University Press 1977). For recent events and their chilling effect, see Oren Gross, Law in Times of Crisis:
Emergency Powers in Theory and Practice (Cambridge Studies in International and Comparative Law) 42-45,
56-57, and 74-75.
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think of the development of one without also thinking of the development of the other.
Further, all modern constitutional democracies provide protections to their citizens, even if
these protections and liberties do not all assume an identical mstitutional form. Some states

even provide substantial rights to non-citizens.

Because of this, I take it that political and civil rights are settled and legitimate parts
of lift in liberal democratic countries, requiring no further defense, save for the realization
that the history of liberal democracy is the history of these civil and political rights. They
are in a way the foundations of liberal democracy herself. Therefore, we should address the
vexed issue of their derogation from within the established strictures of liberal democratic
thought. We should not view rights (as some have) as troublesome impediments to
unfettered state action’®. Whatever changes emergency situations force liberal democracy
to face, constitutional democracies must respond with a set of measures that are consonant
with their political values, while taking onboard the demands of the emergencies that they
face. My argument against the “new normal” is that if rights are to have a secure purchase
n liberal democratic nations then their legal, political, and practical status, cannot vacillate
wildly due to the presence or absence of emergencies. Political and civil rights protect all
citizens, at all times and new emergencies should not change that, otherwise we allow
emergency measures to itroduce undue arbitrariness into our constitutional essentials. To
respond to the types of challenges I have been describing, we first need to begin by viewing
emergencies as political events, and not as just policy issues related one-dimensionally to
public safety or to public admnistration. Citizens in liberal democracies are not apolitical
actors and therefore cannot be dealt with as such, for this too oversimplifies the extant
relationship between states and their citizens. Citizens in pre-emergency societies have a
political voice; it is unclear why they should lose this voice due to an emergency. Such a
loss would require a justification and appeals to increases in security in general do not seem

to be a sufficient incentive. One way to insure that that political voice is not stifled by

26 Eric A. Posner and Adrian Vermeule, Terror in the Balance: Security, Liberty, and the Courts (Oxford
University Press 2007).
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emergency countermeasures is to ensure that rights derogation does not rest solely on

arbitrary factors. Recourse of some sort needs to be available to citizens in emergencies?’.

Emergencies help to foreground a relationship between states and their citizens that
typically remains unseen and they provide an opportunity to refine the philosophical
underpinnings grounding democratic liberalism and to expunge arbitrary elements from
these. The state in most cases has the authority to enact legislation that places limits on the
civii and political rights of its members. This is typically referred to as the state’s
“discretionary authority.” States can exert authority to the extent that their exercise of this
authority is bound by commonly known standards and that the exercise of said power is
bounded, in the sense of having lLimits to its scope of potential application. Rules,
procedures, and goals, need to be explicit and stated in advance if the authority exercised
by the state is to be considered legitimate, otherwise its actions can be taken to be arbitrary
in the pejorative sense already set out here®®. The state can, if it deems it necessary, employ
violence and imprisonment as tools with which to mplement the aforementioned legislative
agenda but because the state has this latitude, it also incurs the responsibility to use these
and other legislative tools with discretion. Otherwise, state actors (judges, legislators, and
cabinet members) through their actions, place themselves outside the constitutional bounds
of the law and beyond the bounds of “discretionary authority.” For power to be exerted
properly in this context, it is important for the state to be able act effectively, which is to
say, the state must have the actual capacity to do what it sets out to do. “Mere normative
standards do not count [...] unless they are meaningfully backed by some sort of
enforcement mechanism.” Otherwise, formal law without effective constraint is of no use.
This is equivalent to allowing the police to search people’s homes without a warrant
(Lovett 96-97 2010). Some, such as Oren Gross, believe that it is appropriate for state

actors to use extra-legal measures (in exceptional circumstances) when dealing with a state

271 do not possess a complete theory of recourse for wrongdoing done in emergencies. I simply underscore
the importance of its existence. There is no reason in principle why such a theory could not exist. Civilian
remedies in civilian courts do exist but these only take effect post-emergency. Moreover, not all remedies
need to be judicial. Public admissions of wrongdoing by the state may, in some situations, be a sufficient
remedy.

28 Pettit Republicanism Chapters 5 and 6 discuss this issue at length (Oxford 1997). Frank Lovett’s A General
Theory of Domination and Justice is also informative on this issue, particularly Lovett 95-99 (Oxford 2010).
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of emergency. Others, such as David Dyzenhaus, argue that it is never justified to legislate
from outside the law; that is to use the fact that an emergency has been declared as an
excuse to legislate in a way that runs counter to established law and precedent. Dyzenhaus
thinks that legislating from without law is incoherent, even in cases of supreme state

emergency.

Still others, such as Nomi Lazar, favor a third view as regards emergency
government®’. For Lazar, emergency powers provisions of whatever type must conform to
and be continuous with the normative commitments of liberal democracy. Her view differs
from mine in that Lazar believes that the value of stability warrants the use of “extra-
liberal” measures in emergencies, an idea [ find unpersuasive and potentially dangerous
(Lazar 89 2009). Lazar does not define or elaborate on the nature of these ‘“‘extra-liberal
values” i her account, instead she attacks what she see as the “neo-Kantian” roots of
contemporary liberal democratic theory. Lazar addresses the perceived shortcomings of
Kantian ispired political liberalism by turning to a Lockean version of liberalism for an
alternative. Yet Lazar presents an unconventional reading of Locke’s liberalism. For Lazar,
Locke’s view is superior to Kant’s because it is instrumentalist about liberal democracy.
Unlike Kant, Locke does not expect individuals or governments to be perfectible and thus
his liberalism does not falter when institutions and individuals depart from established law
during an emergency. For the Lockean, liberal emergencies are a matter of staying the
course and of making sure that the institutions of government are fulfilling their
mstrumental function, as rights guarantors. There is a problem here however, as Locke
grounds his liberalism on a prerogative power granted to kings pre-politically. Lockeanism
mvolves the presence of a notion of sovereignty that rises from a hypothetical state of
nature unlke anything extant in present liberal democracies. Whatever the merits of this
mterpretive maneuver, it is not completely persuasive to argue as Lazar does, that existing
liberal democracies are rooted solely in either a “neo-Kantian” form of liberalism or a
“Lockean” one. The history of liberal democracy is much more complex that either of these

alternatives allow. Further, the failure to explicate just what “extra- liberal” measures come

2% Nomi Claire Lazar, States of Emergency in Liberal Democracies (Cambridge University Press 2009). I am
in broad sympathy with Lazar’s analysis but disagree with her proposed resolution to the problem of
emergencies. For the full panoply of available views on the theory of emergency government, see
Emergencies and the Limits of Legality (ed.) V. Ramraj (Cambridge University Press 2008).
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to, along with the interpretative overreach of claiming as Lazar does that liberal democracy
is grounded solely and exclusively in neo-Kantianism or neo-Lockeanism is worrisome
(Lazar 13-5 2009). Lazar herself notes the weaknesses and dangers of employing “extra-

legal’” norms during emergencies®’.

Moreover, the roots of what becomes liberal democracy extend far further back in
history than neo-Kantianism and neo-Lockeanism as Hobbes’s views, which are distinct
from both, predate both and serve as an important counterweight to Lazar’s interpretation
of Lockean liberalism. The contractarian tradition that Hobbes creates also contributes to
the tradition of liberal democracy via the route of republican theory, which Lazar
contentiously chooses to label a form of exceptionalism similar to that offer later by
Schmitt (Lazar 20-21 2009). While Lazar’s is not a historical treatise, the history of these
debates has helped shape them and needs to be attended to more carefully if Lazar is to
make good on her claims against Lockeans and Kantians. In addition, numerous neo-
republican writers influenced by Quentin Skinner and Philip Pettit have reinterpreted
Hobbes and some Roman republican writers with a view toward contemporizing their
views and comprehensively refuting the idea that republicanism warrants the limiting of
rights arbitrarily. If anything, the entire thrust of this emerging literature turns on the belief
that arbitrary rule is never permitted. Therefore, the idea that republicanism would sanction
the enactment of extra-legal measures during emergencies is hard to square with the overall

tenor of present day republican theory. If anything, on the view of neo-republicans, the

30 “The external or extra-legal strategy, which is almost as old as formal, internal emergency measures,
purports to solve the problem of contamination by keeping emergency action from legal ‘sanctification,” while
tacitly supporting illegal action. But, as we saw in Chapter 2 on the origins of exceptionalism, such tacit
support suggests a two tier ethics that discourages accountability, while creating few incentives for good
behavior. At the same time, there is nothing in this strategy that establishes that political officers are in fact
above normative considerations, and many theorists of external powers, Gross included, offer models that are
strictly reliant on the assumption that political actors would have no such exemption. But, while external
emergency powers are not in fact states of exception, they may appear to be such to the political officers
themselves, who are apparently tacitly excluded from the absoluteness of law. It then remains within the
purview of the people or other state mechanisms to attempt to rein them in through informal means” (Lazar
140 2009). This is not a ringing endorsement of the extra-legal measures model. My criticism that all existing
emergency models discourage accountability on the part of those in power is present here. I believe that Lazar
does not take this threat seriously enough in her own account.
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people’s rights come first always and the sovereignty of the king or of the state is only an
instrument via which the will of the people is to be channeled?'.

It is also doubtful that Kant can be (comprehensively) read as Lazar reads him, as his view
is more complex than she sometimes seems to allow. As concerns mnstrumentality, it is
unlikely that people will give away their rights solely for promises of security, that security
needs to be tangble and quantifiable, two factors not met by any of the existing theories of
emergency I have so far discussed. Whatever view one favors in the end, 1 venture that it is
worth considering the effect that emergencies have on the way liberal democratic polities
conduct politics, regardless of political ideology or interpretative preference. Part of my
overall argument is that states of emergency disrupt and distort the normal functions of
liberal democracy, so relying on established mterpretations of the liberal tradition will ill
serve us'’. Among other things, I attempt to show that those who disagree with my
characterization of emergency government faill to consider the subtle ways i which
emergencies redraw the boundaries of our political and civil rights through the mechanism
of rights derogation. I also argue later that whether critics disagree or not, they still owe us

an account of the proper relationship between emergency and liberty, as this is a key point

of tension.

EMERGENCIES AS A CONCEPTUAL PROBLEM:

31 Contrast this with Lazar’s reading of republican emergencies, which has little to do with contemporary
emergency government. “Thus, the emergency exceptionalism of Rousseau and Machiavelli is a republican
exceptionalism. Soul and city are not so distinct. Rousseau and Machiavelli exemplify a position in which the
existence of the state is necessary to certain kinds of ethics, where these ethics have the character of
republican ethics, and where ‘normal’ or ‘quotidian’ ethics, embodied by and upheld within the state, are
dependent upon a secondary mode of ethics, which I have called ‘existential.” But because the state is
constantly in danger, the split between these different ethics, between (quotidian) norm and (existential)
exception is not temporal but individual. There must always be someone who is not bound by quotidian
norms because crisis could arise at any moment. In Rousseau, these exceptional figures generally have the
character of wise and contemplative men and things move slowly in Rousseau’s political universe. We have
the impression of a parent watching a playing child from a window. Lackadaisical as it may be, supervision is
constant. In Machiavelli, for whom politics in all of its gory minutiae was more of a delight and a calling,
parenting is no idyll. The exceptional intrudes permanently on the normal in a more immediate and explosive
way” (Lazar 35 2009).

32 This is a point made forcefully by conservative commentators and is not given sufficient credence by liberal
writers. The conservatives are right to emphasize the changes wrought by emergency on my view.
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I offer a conceptual analysis of emergency, underscoring my earlier claim that
genuine emergencies are exceedingly rare events and arguing against the uneven emphasis
that emergencies (and emergency measures) have received of late in the philosophical
literature. Looking at some of Michael Walzer’s work, I propose that much of the current
debate over emergency powers provisions is blind due to a fixation on the scope of these
powers, to the exclusion and detriment of the more important question of who authorizes
emergency powers and for what benefit. Walzer is right to focus on the role of the political
community in an emergency for it is the political community and by extension the
citizenry, that after all comes under mortal threat during a supreme emergency and not just

the apparatus of the state.

The state is an outgrowth of a political community Walzer argues, not the other way
around, and we should therefore respect the explanatory priority of political community
over state action. It is the political community n the end, which emergency measures
provisions aim to defend, and therefore any attempt to harm or severely abridge the
legitimate and hard-won political entitlements of this community, in the mnterest of some
amorphous form of “security,” deserves to be resisted under a liberal democratic system of
government’>. Political power ultimately resides with the people in a democracy and their
oversight is therefore not available for derogation, not matter what the threat. States’ rights
after all do not typically trump citizens’ rights in liberal democracies. There are many
competing accounts of what constitutes a proper response on the part of a liberal
democratic government to an emergency, but all of these accounts share certain common
traits. That is to say, there are features of liberal democracy that are useful for cobbling
together a theory of emergency response that is suitable to this specific form of
government. Using these common traits, one can ascertain that a liberal democracy is a
system of government with at least the following features, each of which is at least
potentially compatible with a liberal democratic emergency response. Democratic liberal
constitutionalism describes any political system that has free elections, a multiplicity of
political parties, a set of mstitutional mechanisms for making political decisions through an
independent legislature, access to an independent judiciary, and a state monopoly on law

enforcement. One may wish to add the caveat that all existing Western constitutional

33 Michael Walzer, “Emergency Ethics” reprinted in Arguing about War (Yale Note Bene, 2006) 33-50.
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democracies guarantee civil and political rights through the mechanism of a constitution, an
explicit bill of rights or charter of rights, and a judiciary that respects these rights, either
explicitly or through respect for explicit legal precedent. Any state that does not exhibit
these traits in some measure is not a full-fledged liberal democracy. So while Great Britain
does not have an explicit bill of rights for example, it nevertheless exhibits respect for
rights of this nature, in part through judicial precedents and in part through legislation.
While the configuration of these common elements may differ from nation to nation, a
nation’s willingness to observe and respect these institutional mechanisms renders that
nation, a liberal democratic and constitutional territory. A genuine liberal democracy will
stray from the enforcement of these constituent elements of its makeup, in only a few

circumstances.

The declaration of a state of emergency by the state is one such circumstance and it
is a limit-case of what a liberal democracy can tolerate (and importantly of what it cannot).
State emergencies therefore place constitutional democracy in an awkward position with
regard to the way they will administer rights and other entitlements. As political events,
states of emergency compel governments into action by making heavy demands on their
resources and by forcing the legislative, judicial, and executive branches of government, to
coordinate their activities in a bid toward meeting the impending danger. Despite efforts at
coordination, governments founded on a constitutional separation of powers often find such
demands difficult to accommodate 1in practice. Empirically speaking, democratic
governments committed to independence among theirr official branches, have a mixed
record when it comes to meeting the specific challenges posed by emergency government®”.
Committed to the legal preservation of individual rights and liberties, liberal democracies
regularly find themselves pressured from within to constrain rights, while at the same time
finding themselves pressured to react, from without. This dual responsibility helps place
constitutional democracy on unsure footing, by forcing it to contmue ensuring security,
while also respecting the rights and liberties it has conferred to its citizens under the law.
This seeming inconsistency has led many commentators to conclude that the

responsibilities of the liberal state change during an emergency. Yet this view has not met

3% Richard A. Posner, Not a Suicide Pact: The Constitution in a Time of National Emergency 17-51 (Oxford
University Press, 2006).
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with widespread approval in part because some commentators worry about sacrificing
rights for little gain, while others argue that a dangerous legal precedent will have been
set’>. Each of these perspectives has something to recommend it, yet each misses something
salient, namely the regrettable fact of political life that unforeseen events often set the rules
for their own engagement, so it is with state emergencies as well, as they often arrive with
little warning. When a severe emergency occurs, rights typically become the first
causalitics of any move toward emergency government. This cycle of rights contraction

occurs regularly and this is for good reason.

To contain an emergency, states need to be able to control three key factors related
to the emergency: the flow of information, the flow of materials, and the flow of people. As
timeliness is a key component of emergency management, states typically find themselves
left with only two broad strategies at their disposal. The state can allow for a free flow of
mformation, materials, and people, or it can limit information, materials, and mobility, by
derogating various rights at various levels. This “time crunch” places states at the center of
an unenviable dichotomy, and it sets the stage for much of the discussion over terrorism
and emergency that has preoccupied recent political philosophy. In cases of extreme
emergency, leniency is rarely an option, as large-scale emergencies can sometimes begin
affecting previously unaffected populations in short order. This is what occurs, for
example, in cases of dispersed terrorist attack. Contemporary technological advances have
made it easier for terror groups to stage repeated attacks, over a large territory, and to
control both the duration and the intensity of the attacks. Other times, emergencies simply
get worse as time progresses, as in cases related to epidemics, floods, or industrial disasters.
In all these cases, if the state is truly caught off-guard, it will find itself at a distinct
organizational disadvantage, scrambling to outpace the ongoing disaster and unable to
contain any fallout. Many have argued that the only way to regain the organizational
advantage is for the state to clamp down on rights and liberties (ie., to stem the free flow of
people, things, and information). While a tempting and understandable strategy, wholesale

35 This is a point often made by William E. Scheuerman in Between the Norm and the Exception: The
Frankfurt School and the Rule of Law (MIT Press 1997). John P. McCormick (et al.) make similar points in
Carl Schmitt's Critique of Liberalism: Against Politics as Technology (Cambridge University Press 2008),
Confronting Mass Democracy and Industrial Technology: German Political and Social Thought from
Nietzsche to Habermas (Duke University Press 2002), and in Weber, Habermas, and Transformations of the
European State (Cambridge University Press 2009).
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derogation of this type is usually a reactionary strategy and one that yields little tangible
benefit in the end. Liberal democratic states owe their citizens better and will be more
successful in managing states of emergency if they plan comprehensively for contingencies
rather than relying (as they do) on the dull instrument of derogation to do the bulk of their
organizational work. Derogation of itself does not yield security and is not a substitute for
advance planning. It also does not get states out of the epistemic bind they find themselves
n during an emergency. The state must still identify and treat the relevant threat if it is to
end the emergency. Derogation cannot absolve states of this requirement, as its use is tied
to the wider question of determining the nature of the emergency being faced, to say
nothing of formulating a response to the challenges posed by the emergency. The
suspension of one’s rights is a serious legal, moral, and political matter, as there is little

recourse if one’s rights are derogated during an emergency period.

The use and abuse of derogation is also a conceptual issue, as the way one defines and
conceptualizes derogation will shape how one sees emergencies and how one views the
conduct of liberal democracies during emergencies. What one values defines what one will
accept as reasonable, politically speaking®®. For this and other reasons, states of emergency
are more than just abstract procedural puzzles to be resolved by applying established
political rules; the empirical immediacy of an emergency renders protracted debate
unfeasible and can make standard parliamentary (or congressional) procedures appear
ineffective in the eyes of both citizens and legislators. As Bruce Ackerman has argued, we
must take into account the psychological dimension of an emergency when formulating a
theory of emergency, as psychology weighs heavily on both the public and the politicians
charged with dealing with the emergency. Terrorism in particular, with its potential for
large-scale causalities, can unduly influence even the most sober of politicians by replacing
reason with fear. When lives are at stake, governments must take action. Regrettably,
emergencies are often met with blunt remedies, which too often trample rights without

tangbly increasing long-term security. Moreover, the literature shows that states of all

3¢ Even more so in emergencies as Lazar points out. We cannot elide values in political discussions or
calculations. “Those derogations of civil and political rights that states of emergency allow are justified on the
basis of countervailing values related to order. Rights are derogated for the sake of order every day, too. It
follows from this that liberal values are not alone in providing moral animation to political life. 1 will argue
for a kind of ethical-political pluralism that obviates the need for the logical gymnastics of some recent
philosophical liberals who wish to recognize the value of culture or patriotism” (Lazar 6 2009 [Italics mine]).
I give liberal democratic values greater weight than Lazar does.
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stripes (liberal democratic and other) often abuse the additional powers sometimes granted

to them by emergency legislation, resulting in arbitrary uses of power.

EMERGENCIES DEFINED VIA MINIMALIST CRITERA:

States can also exaggerate or otherwise manipulate crises to serve the narrow
political agendas of those in power. Being able to distinguish what makes one situation an
emergency rather than another at the conceptual as well as the practical level helps to
mitigate the risks associated with political manipulation or exaggeration. Failure to
distinguish between genuine emergencies and mere disturbances leads to fear mongering

and ultimately to the misuse of legislative and policing powers.

In this mitigating spirit, I propose a minimalist standard, as I believe that real emergencies
can (in principle) be distinguished from apparent emergencies, by the explicit use of three
simple criteria. A genuine emergency is by definition: a sudden and unforeseen event (or
series of events) that requires urgent attention or immediate interference. For an event to
qualify as an emergency, I propose that it must at least exhibit these three characteristics
(ie., suddenness, urgency, and limited foreseeability). States of emergency for their part
require an additional caveat, on my mmnimalist view. To be authentic, states of emergency
must place citizens and/or key public institutions in grave imminent danger. Failing these
explict and minimalist criteria, I submit that an emergency fails to obtan and that the
deployment of the mechanisms of emergency government should not be required or enacted
by a liberal democratic government. My minimalist view will of course have its critics.
Some, such as Adrian Vermeule and Eric Posner, argue that emergencies are unforeseeable
(even in principle) and that policymakers should therefore be free to act as needed to save
lives and this with only minimal legislative oversight’’. While Posner and Vermeule focus
mostly on the legal aspects of emergency in their definition of the term, looking mostly at
what a judge would do in an emergency, they still manage to capture what many envision
by an ‘“emergency situation.” Against their legalist view, 1 argue for a simpler and more

direct view, which dispenses with many of the unargued for assumptions represented by

37 Eric A. Posner and Adrian Vermeule, Terror in the Balance: Security, Liberty, and the Courts (Oxford
University Press, 15-18 2007).
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accounts of emergency such as Vermeule and Posner’s. My view 1is intentionally
constricted whereas theirs is designed to be as expansive as possible, encompassing all of
government in its purview. Their argument in broad outlne runs as follows. (More

substantive engagement with their particular view comes in later chapters).

Several characteristics of the emergency are worthy of note. First, the threat reduces
the social pie—both immediately, to the extent that it is manifested m an attack, and
prospectively, to the extent that it reveals that the threatened nation will incur further
damage unless it takes costly defensive measures. Second, the defensive measures can be
more or less effective. Ideally, the government chooses the least costly means of defusing
the threat; typically, this will be some combination of military engagement overseas,
mncreased intelligence gathering, and enhanced policing at home. Third, the defensive
measures must be taken quickly, and—because every national threat is unique, unlike
ordinary crime—the defensive measures will be extremely hard to evaluate. There are
standard ways of preventing and investigating street crime, spouse abuse, child
pornography, and the like; and within a range, these ways are constant across jurisdictions
and even nation-states.

Thus, there is always a template that one can use to evaluate ordinary policing. By contrast,
emergency threats vary in their type and magnitude and across jurisdictions, depending
heavily on the geopolitical position of the state in question. Thus, there is no general
template that can be used for evaluating the government’s response. In emergencies, then,
judges are at sea, even more so than are executive officials. The novelty of the threats and
of the necessary responses makes judicial routines and evolved legal rules seem inapposite,
even obstructive. There is a premium on the executive’s capacities for swift, vigorous, and
secretive action. Of course, the judges know that executive action may rest on irrational
assumptions, or bad motivations, or may otherwise be misguided. But this knowledge is
largely useless to the judges, because they cannot sort good executive action from bad, and
they know that the delay produced by judicial review is costly in itself In emergencies, the
judges have no sensible alternative but to defer heavily to executive action, and the judges
know this (Posner and Vermeule 18 2007).

This view, while widespread, is unbalanced and impracticable. It accepts the idea that all
emergencies are unforeseeable events uncritically, and is incorrect, as not all genuine
emergencies conform to Vermeule and Posner’s model. Further, it is not obvious that there
are no templates for dealing with emergencies and even if this were true, this does not
hinder us from attempting to construct such a template. There is also the issue of assuming
rather than showing that emergencies are events distinct from and irreducible to other forms
of social unrest such as street crime or other forms of political disorder such as the disorder
that erupts after a large scale terror attack. What makes emergencies hard to handle, from
the point of view of liberal democratic states, is not just the fact that they can never been

foreseen and planned for (although this is a salient feature of emergencies) rather it is the
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compression that emergencies generate between the available reaction time, and the
consequences of taking no action whatsoever. This “time crunch,” as stated above, is what
generates much of the problem that Posner and Vermeule describe. Granted, it is
implausible for a democratic government to ignore a grave emergency as the price of such
disregard would be high and would be paid for in lives and votes lost and by other damages
accrued. Yet with little time to react, governments often do make rash and heavy-handed
decisions about the best way to deal with an emergency, frequently rescinding liberties and
political rights during an emergency, in a bid for greater security and efficiency. It bears
noting that these goals are not always achieved and that citizens sometimes end up losing
rights and liberties that they already had before the emergency was declared. Many of the
battles against terrorism and political extremism that liberal democracies are supposed to be

winning are in fact simply being paid for by sacrificing rights.

In fact, much emergency planning amounts solely to a decision over how many
citizens are going to lose their rights and less about the best way to mitigate and militate
against future emergencies. Underneath this economy of rights derogation and rights
preservation, lurks a basic set of questions. Are severe crises measurable in any politically
and philosophically meaningful way, and are we to believe as some have it, that all
emergencies are the same at bottom? More importantly, does the way we describe an
emergency prejudice the actions we think appropriate in dealng with the emergency. If
emergencies are exceptional, can a state not therefore employ exceptional means in dealing
with it, or is the idea that an emergency constitutes a profound break from business as
usual, itself not simply a widely accepted overstatement? Are emergencies exceptional
events, that is to say events outside the normal course of life in a constitutional democracy,
or are they commonplaces, events that are different in mtensity but not different in kind,
from any other events that a democracy might face? As the need to define emergency has
grown, this interpretative quandary has emerged as one of the thornier issues surrounding
the philosophy of emergency ethics. I suggest that the answers we give to these sets of
questions, delimit what we will come to take as reasonable or unreasonable actions in the
face of an emergency. The work of sorting through both the nature and the consequences of
emergency therefore needs to be performed at two distinct levels (as previously argued)

The first is a conceptual sorting, while the second is an accounting of the consequences that
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will emerge, if one particular course of state action is preferred to another. This dual
structure is the reason I propose a two-tiered philosophical account of both the character of
state emergencies and a defense of the right way to respond to such emergencies. Other
authors have endeavored to do much the same thing, with mixed results. My approach
differs from theirs in that I do not take most declared states of emergency, to be anything of
the sort. Most so-called states of emergency do not conform to the three main criteria listed
above, as few state emergencies are truly unexpected, only some emerge suddenly, and
even fewer possess the empirical urgency often attributed to them by authorities. Most of
the paradigm cases of a state of emergency in the literature are eminently preventable and
in many cases wholly amenable to conventional emergency management techniques and to

standard forms of procedural democratic debate.

I differ from those that see all states of emergency as chimerical, because I do take what are
called “supreme emergencies” to be genuine instances of emergency, albeit while harboring
certain reservations regarding the alleged frequency of these forms of emergency. Events
that conform to our three (barebones) criteria for establishing the authenticity of a state of

emergency do exist. It is just that they are exceedingly rare.

THE MISUSE OF EMERGENCY LEGISLATION:

It also needs to be said that many declarations of emergency are unfortunate
mstitutional shortcuts, aimed at resolving non-emergencies via emergency measures
legislation. In February 18 2009, the town of Port St. Lucie in Florida, a once prosperous
boomtown, attempted to declare a state of emergency within its borders, due to a severe
economic downturn, which involved severe unemployment and home foreclosures. Port St.
Lucie was the first US municipality to attempt such a declaration of emergency on
manmade economic grounds. The aim of the town’s mayor and city council was to free up
20 to 30 million dollars allocated by the federal government for natural disasters and other
non-economic emergencies. When this measure did not pass, the mayor and city council

simply turned their attention to other elements within the Port St. Lucie budget. In the end,
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a local nuclear power plant was expanded in size, decades before federal authorities
scheduled its expansion, to infuse the town with new capital. There is no question that what
the mayor and city council did violated the spirit and letter of the emergency laws they
employed to secure this new funding, as the emergency measures in question were

38 Other violations of emergency

specifically earmarked for non-economic emergencies
measures occur routinely as well, having nothing to do with security or with economics. On
June 28 2011, an activist was ejected from a city council meeting in Quartzsite in Arizona
for asking the council a question during a public comment session. When she did not
receive an answer, the woman turned to the public in attendance and asked her question

again, turning her back to the council

Local police were then mstructed by council members to eject her. The mayor of
Quartzsite objected to the expulsion at the time, requesting that the police leave the woman
(Jennifer Jones) alone, stating that she had the right to speak and that the expulsion was a
violation of the city council’s rules of order. A video of the altercation was made public and
generated a public outcry in the town. The mayor was called to attend a new council
meeting held to address the issue a few days later. Once he arrived, he found the meeting
already underway, without public supervision and with the council chamber’s doors locked
(a violation of the council’s rules of conduct). At the meeting, several city councilors voted
to have the mayor relieved of his duties, which subsequently occurred. The mayor in turn
stated that the officers involved in the altercation had defamed the city and that they were
therefore relieved of theirr duty. Further, much of the police force he felt was under the
sway of select city councilors whom he charged with corruption and with acting against the
mterests of the public. The mayor then placed the remamning police force under house
arrest. This left the town i a state of self-inflicted paralysis with no police force, no
functioning city council, and no acting mayor, until August 8 2011 when a superior court

judge remstalled the suspended officers, who in the nterim had been fired.

3 National Public Radio news report: “Hard-hit boomtown considers emergency measures”

www.npr.org/templates/story/story.php?storyld=100824167. TCpalm “Population around St. Lucie nuclear
plant fastest growing in nation” www.tcpalm.com/news/2011/aug/04/population-around-st-lucie-nuclear-
plant-fastest/ updated here: https://www.tcpalm.com/news/2012/oct/26/nrc-to-present-findings-of-inspection-
at-st/ (Last accessed on November 8, 2012). The NRC’s findings were negative surrounding issues of safety.


http://www.npr.org/templates/story/story.php?storyId=100824167
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On December 14 2011, the Arizona Attorney General found that federal emergency
laws had been circumvented inappropriately in this instance®”. These two examples show
the randomness with which many emergency statutes are deployed and the chaos they can
create. Examples such as these proliferate, with “full-blown” states of emergency arising
from terror attacks or other similar events rarely faring any better, as there too, passions run
high and coercive measures get routinely misused. This is due, I submit, to laxity with
which emergencies are defined. If my account of emergency is successful, it may give
liberal democracies pause as regards the criteria by which they declare emergency events. If
the argument goes through, it will be able to explain what makes supreme emergencies
(emergencies that threaten the very political community that our institutions have been
developed to protect and further) problematic, while also holding on to the idea that states

of emergency are rarer than it is commonly supposed.

Disparate events are often labeled “emergencies” when i fact they fall squarely within
established parameters and do not require exceptional measures to bring them under
control. States declare emergencies too often in cases where even the minimal criteria fail
to obtain, and these small-scale crises, require disentanglement from genuine emergencies
(ke supreme emergencies). More explicit criteria, will make it easier for officials to sort
out genuine emergencies from matters of more local import, and in the process will make
the task of responding to severe emergencies all the easier. Large-scale emergencies are a
concern, but they are not all of the same type and they do not all make the same moral and
political claims on us. The type of emergency that concerns us here is one of a political and
legal form. One n which the representatives of the state declare the emergency. This type
of emergency is of particular interest because the state actors in question are presupposed to
have the legal, moral, and political authority, to declare such an emergency. Consequently,
they ought to be held accountable for governmental abuses of power that occur during the
emergency they have declared. This dynamic between a liberal democratic government’s

authority and its responsibilities to citizens during an emergency is still poorly understood

3%azcapitoltimes.com/news/2011/08/08/judge-halts-firing-of-quartzsite-police-officers,

nytimes.comy/2011/07/16/us/16quartzsite.html, kswt.com/story/15133005/quartzsite-puts-most-of-its-police-
officers-on-house-arrest, parkerpioneer.net/articles/2011/12/14/news/doc4ee8c9e8a37f7495316453.txt  (Last
accessed on November 8, 2012).


http://www.azcapitoltimes.com/news/2011/08/08/judge-halts-firing-of-quartzsite-police-officers/
http://www.nytimes.com/2011/07/16/us/16quartzsite.html
http://www.kswt.com/story/15133005/quartzsite-puts-most-of-its-police-officers-on-house-arrest
http://www.kswt.com/story/15133005/quartzsite-puts-most-of-its-police-officers-on-house-arrest

and it brings to light a persistent contradiction at the center of the way emergency

government is analyzed in liberal democracy.

EMERGENCIES, RULES, AND PARAMETERS:

To hold authorities to account for their behavior during a state of emergency, is to
hold them to the established rules and parameters that obtain when the state is functioning
normally, that is, when it is not engaged n an emergency. Yet many theorists, influenced
by Carl Schmitt, have claimed that emergencies suspend the established order and along
with it, its sets of procedures, leaving governments and citizens in a grey area with regard
to governmental accountabilty and making the contours of emergency government
evermore opaque. The opacity of current emergency government, I argue is a direct result
of a misunderstanding of the nature of the underlymg emergency itself Genuine
emergencies are limit-cases. They are the mstances in which citizens need their government
the most. Yet despite this, governments often threaten citizens rather than aiding them, and

this points to a salient failing with the way we understand emergencies.

Emergencies are not events that sunder all previous political agreements, for if this
were the case, there would be no need for the state or its representatives to do anything, the
state would have no preexisting commitments to citizens, as these would have been undone
by the onset of the emergency. As this is not the case and liberal democratic states typically
keep ther commitments to their citizens, even in the worst catastrophes, it is therefore
reasonable to assume that there is a relationship between citizen and state, that runs deeper
than a mere abiding by the status quo. In a democracy, the state is made up of elected
representatives drawn from the citizenry and as such, the government and the people are in
the end, substantially one in the same. This dissertation argues for the view that
emergencies are the arena in which the responsibilitiess and limits of the state are most
clearly seen because this is where they are placed under the most stress. Rather than
marking the endpomt of liberal commitment, states of emergency are where state
responsibilities are the most fleshed out. Committed to various charters, bills of rights,
laws, and other legally and morally binding compacts, states (in particular, liberal states)
are tasked primarily with defending citizens from attack and harm, and not, as Carl Schmitt



45

and other theorists would have it, committed to craven self-preservation over all else*’. The
only instance in which the state can act to preserve its own privileged position of political
power, that is its putatively legal monopoly on violence, is the supreme mstance. Supreme
emergencies obtain when a state faces its own assured annihilation, either from warfare or
natural disaster, and by extension faces the potential annihilation of its citizens, who are its
authors and charges. The notion of supreme emergency, whose formulation here I again
owe to Walzer’s account of emergency ethics, is to my mind both persuasive and
(critically) exceedingly rare. Few instances i history show us genuine cases of a state
reneging on its founding compacts in order to save itself from extinction in the face of some
overwhelming enemy or threat. Tactics that are more moderate are more common, if
history is to be any guide, and these usually help to resolve the emergency moment without
resort to the draconian measures that many theorists envision. But because it is a
possibility, I grant the notion of supreme emergency a special standing in my account, even
though I doubt that it is applicable (or generalizable) to other (so-called) states of
emergency. The question of whether a state can act unilaterally in a supreme emergency

remains an open question.

Unlike Posner and Vermeule who have a well worked out conservative alternative
to emergencies, I do not wish to narrow the potential options as quickly as they do.
However, I do not wish to take emergencies at face value as Bruce Ackerman does either.
Even though Ackerman’s view is the most carefully crafted response on the liberal side of
the emergency debate, it too proceeds too quickly toward the conclusion that emergencies
exist, that they are something like commonplaces, and that we need to act to meet them
head on. I agree with Lazar and against Posner, Vermeule, and Ackerman, when she says
that emergencies are not as evident as they are taken to be. Yet I do not accept her view in
its entirety either. Vermeule and Posner lay out the most popular options by framing the
debate in terms of legal remedies and political remedies. Nevertheless, their dualist view is
too orderly to do justice to the chaos of actual emergencies. Further, they themselves do not
stick to the ground rules they establish, drawing distinctions that undercut their own view,

and admitting that emergencies are multidimensional events. They also offer robust theories

40 Carl Schmitt, The Concept of the Political, Crisis of Parliamentary Democracy, and Political Theology
(University of Chicago Press 2007, MIT Press 1988, and University of Chicago Press 2006).
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of government and law, despite claimng not to, and treat a multidimensional topic n a

solely reductive and dualist manner.

Despite repeated claims that theirs is simply a comparative norm-free analysis of
how emergencies unfold, nothing could be further from the truth as concerns Posner and
Vermeule’s account, which relies on an extensive series of dualist distinctions between
emergency and non-emergency judicial review. Regardless of whether one shares Posner
and Vermeule’s view that emergencies are exceptional situations to be dealt with
exceptionally, their overall depiction of the dichotomy between those who want to protect
rights and those who seek theirr derogation is accurate, as is the rationale for preferring one
set of options over the other. Judicial review and policymaking crisscross each other in
ways that all four authors (ie., Posner, Vermeule, Ackerman, and Lazar) underestimate and
oversimplify in their respective accounts. The pressures presented by genuine emergencies
confound even the most carefully laid out plans. This is why it is imperative to plan for the
advent of emergencies; keeping in mind that they do not all conform to easy
categorizations. It is unclear what states, particularly liberal democratic states, can do to
bolster security when the result of such actions will be a straightforward reduction in
citizens’ rights, without a tangble guarantee of increased security. While many of the
issues surrounding emergency government, seem commonsensical from a distance, closer

up they are immensely complex.

In part, this is because it is difficult to tell when a particular policy has had the intended
effect. Liberal democracies do not have an explicit baseline against which therr overall
security can be measured. We are always more or less safe than we could be, and are never
mn either total peril or in total security as citizens. These are issues of degree and are hard to
quantify accurately, becoming even more so in the midst of an unfolding emergency. We
should therefore be cautious about uncritically accepting either the alarmist view, which
would give the executive branch of government (or some other branch, for that matter),
unfettered power when dealing with emergency, or the halcyon view, which thinks
(somewhat counter-intuitively) that disastrous events do not threaten state stability or
individual security. Rather we should examine the nature and character of emergency itself,

using its conceptual boundaries as a guide to future legislation.
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THE ARBITRARY NATURE OF EMERGENCY AND ITS NEGLECT:

The true danger posed by a state of emergency is its authorization of arbitrary rule
and law, I have argued. Puzzingly, this is not the characteristic that has drawn the most
critical or philosophical attention. From the pomnt of view of many political philosophers,
the mamn issue to do with emergency is whether government should deal with it according
to established norms or whether government should treat it as an exceptional situation. This
“norm/exception” reading of emergency has come to dominate the debate and this for the
worst. There is a sense in which emergencies are deviations from the established
mstitutional and procedural norms of conventional liberal democratic society, unlike other
deviations however, emergencies bring with them an air of randomness, and it is this
random feature of emergency that should concern us most, for it is the most dangerous of
its attributes. Unfortunately, arbitrariness has received scant discussion as concerns
emergency. Despite this elision, it is never clear from the outset what the consequences of a
given emergency will be, as there is no guarantee that even the most severe measures
enacted by a government, will succeed in ending an emergency. This brute fact about
emergencies and the way we deal with them deserves more analysis than it has so far
received. As citizens, we are asked to place our trust in a set of legal and deliberative
procedures, many of which will reduce our existing rights, and many of which will not

achieve therr intended aim.

This dubious bargain rightly worries some political and legal scholars. Two of the
other main liberal protagonists, David Dyzenhaus and Oren Gross, both agree with this
overall assessment of the conceptual field, but each does so from his own perspective.
Dyzenhaus views emergencies as iternal events, whose issues should be debated within
the judicial apparatus of liberal democratic states*'. Gross thinks of emergencies as
exceptions to the judicial and deliberative mechanisms championed by Dyzenhaus. For
Gross, emergencies must be dealt with using exceptional provisions and tactics; they need
to be dealt with by the state, but not in the usual deliberative and judicial manner. Instead,

Gross proposes, emergencies open a new avenue, a space of exception, in which liberal

*! David Dyzenhaus, The Constitution of Law: Legality in a time of Emergency (Cambridge University Press
2006).
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democracies can selectively use (illiberal) tactics that would normally be out of bounds.
These exceptional tactics, which include extraordinary rendition, preventative detention,
and techniques of severe interrogation, are (in some cases) acceptable tactics argues Gross,

but only if they are guided by explicit rules delimiting their application.

These rules are to be decided on before the emergency occurs. Additionally, Gross
argues for a stand-down procedure through which liberal democracies, once safe and out of
danger, could return to governance via the established rules of conventional liberal judicial
and political rule. Against both the liberal variant and the conservative variant of the debate
stands Lazar, who like me takes emergencies to be events occurring infrequently, and for
this reason adopts a more skeptical posture toward the debate. In their place, Lazar
recommends focusing on the informal cultures at work within these varied mstitutions of
government, arguing that the informal relationships between these institutions tell us more
about how an emergency will be handled than their formal counterparts can. I agree with
Lazar, that emergencies are uncommon events, but think that she lets the formal
mstitutional structures of liberal democracy off the hook too easily. Informal institutional
cultures can only tell us so much, as they too are constraned by formal rules and laws
guiding their behavior. Understanding the mformal culture of the key social and political
institutions of a society, can tell us only little about the way these will deal with emergency

management.

The informal aspects of liberal democratic government cannot address the fact that
many declared emergencies are not (on reflection) genuine emergencies, and that they
therefore should be treated in a conventionally legal and straightforwardly liberal
democratic way. We need to get clear on what emergencies are, before we begin
constructing theories about how to best deal with them, whether formally or nformally.
This is especially true as regards theories that advocate the jettisoning of key liberal
democratic procedures and oversights. These cannot be tossed aside without some cogent
argument for so acting, and an examination of the professional cultures of these key
mstitutions on the model of Lazar, gets us no closer to this goal. The rule of law serves to

fix acceptable and unacceptable actions within a liberal democracy. In invoking a state of
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emergency, do liberal governments also (necessarily) establish a state of exception, a state
of affairs outside the rule of law? The legal and philosophical literature on emergency
government has mostly seen these two elements as coextensive, emergency government is
exceptional it is argued, and is therefore able to underwrite actions that would normally be

considered illegal or otherwise disproportionate.

Yet is this common assumption true? What specifically is “exceptional” about a
state of emergency? Why would an exceptional set of circumstances countenance a
wholesale departure from established law, rather than an extension or an amendment, to
established liberal democratic practices? In these debates, as we have seen, the executive
branch of government is taken to be more dynamic than the other branches, and privy to
confidential or otherwise sensitive information that cannot be made public, for reasons of
security. This theme, as regards the executive, appears repeatedly in the literature. For this
and other reasons, the executive branch of government is often allowed, chiefly by the
legislature and courts, to make (arbitrary) decisions that contravene and skirt existing
constitutional law. The reasons marshaled in favor of these exceptional powers are wanting
in part because they undercut important liberal democratic values in part because they are
often arbitrary and hence potentially circumvent the rule of law, and i part, because they
are misapplied. Are there truly no other mnstitutional arrangements available to democratic
constitutional governments, save for exception? I find the idea that not only individual
rights need to be derogated, but also the idea that overall institutional oversight (at the

government level) requires derogation in an emergency, to be heavy-handed and ill argued.

Yet this dynamic, remains a guiding assumption in much of the literature on states
of emergency. Much of the debate over the proper way to handle states of emergency turns
on the issue of state sovereignty, which forms the bedrock of many accounts of emergency.
If states are fully sovereign then they have the right to defend themselves by any means
they see as reasonable, or so this type of view argues. One’s stance on state sovereignty has
important implications for one’s views on emergency and leads to subsequent questions. Is
governmental sovereignty pre-legal, for example, as Dyzenhaus and Schmitt propose?
Hans Kelsen and others argue that the sovereign, in this case the modern nation-state, is
constituted by and through law and hence cannot be extra-legal. Is the state of exception a

new state of nature, as some have mmplied, or is it a workaday feature of constitutional
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government? Only careful attention to the reasons we give for enacting emergency
government can aid us in better classifying these important issues, but such an account has
yet to be formulated. Further, any account must also answer the basic question that
underlies our present study. Namely, what is the relationship between liberal democracy

and the ways in which it understands and deals with emergencies?

Without attempting to answer this question, the conceptual bottleneck that leads to
these tensions in the first place, remains unaffected. The goal of clarifying the conceptual
bottleneck over the philosophical nature and philosophical place of genuine emergencies in
liberal democracies aims at securing greater internal coherence both conceptually as well as
practically when possible, by making institutional action more focused (by m turn
circumscribing its aims, during an emergency). Conceptual clarity can at times lead to
greater clarity at the level of practice, and this is particularly so when we are discussing
social norms and the expectations they generate, but there is no guarantee of this symbiosis.
What is true is that social norms and expectations attach to institutions in modern societies
and courts, law enforcement, local and state governments, need to be committed not just to
physically protecting citizens, if liberal norms are to survive in emergencies, the established
rights of citizens need robust protection as well They need to protect “the right to have
rights,” as the saying goes, and do this impartially and fairly if they are to remain true to
liberalism and to democracy. Therefore, the challenge is as much a normative challenge, as

it is an institutional challenge, to my mind.

The rationale for Gross’s “exceptionalist” argument argues that mstead of
deforming the law and with it the constitutional essentials that give law its form in liberal
democracy, it is better not to respond to emergency situations through the established
instruments of liberal democratic law. Gross’s “extra-legal measures model” argues that
public officials may respond extra-legally when they “believe that such action is necessary
for protecting the nation and the public in the face of calamity, provided that they openly
and publicly acknowledge the nature of theirr actions.” His central claim is that the extra-

legal measures model best preserves the “fundamental principles and tenets” of liberal
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democratic constitutional order (Gross 1023-4 2003 and Dyzenhaus 805 2007)**. Gross’s
model comes with a set of caveats however. Public officials who employ extra-legal
measures must disclose their activiticss and are subject to “direct or indirect ex-post
ratification” through the traditional avenues of courts, the executive branch, or via a

decision on the part of the legislature (Gross 2003 and Dyzenhaus 805 2007).

Gross favors this model because he believes that ex-post ratification will lead to an
mncrease i public deliberation at large, as well as to individual accountability for the
government officials who employ extra-legal mechanisms in an emergency. Because the
officials do not know what the outcome of ex-post ratification will be, this feature of the
model is supposed to act as “a brake on public officials’ temptation to rush into action”
(Dyzenhaus 805 2007). A problem for the extra-legal measures model is that its adoption,
as a prescriptive set of considerations for officials who must administer an emergency,
allows the officials in question the opportunity to anticipate (and anticipate correctly, in the
eyes of Dyzenhaus) the probable legal response to theirr extra-legal activity. After the
emergency is over, government officials are free to argue that their actions should be seen
as “acts of indemnity” or the legal equivalent, and that they be granted immunity from
prosecution after the fact, rendering the claimed oversight of the Gross model mert in actual
practice (Dyzenhaus 805 2007). Further, large-scale attacks often create the presumption
among some in government that the nation is in the midst of an indefinite emergency, a
presumption under which the standard mechanisms of oversight and accountability,
arguably become obsolete. In a permanent or indefinite emergency, standard government is

suspended and emergency government takes its place.

If a liberal democratic government can be persuaded that an emergency event is not
isolated but rather part of a permanent and ongoing emergency situation, then not only will
emergency measures not suffice, but war measures may be i order, thus rendering a
response that lies “outside of the ordinary Limits of the rule of law beside the point”
(Dyzenhaus 805 2007). There are always several ways to respond to a crisis or to an
emergency, but the under-theorized notion of emergency remains one that governments

treat meptly, with part of this meptitude resulting in an overly simple view of the proper

2 Oren Gross, “Chaos and Rules: Should Responses to Violent Crises Always Be Constitutional?” in the Yale
Law Journal 112 (2003) 1011-34 and David Dyzenhaus, “States of Emergency,” in a Companion to
Contemporary Political Philosophy (Cambridge University Press 2007) 804-812.
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way to react to a large-scale emergency. In thinking of 9/11, Roach remarks “different
leaders could have reacted by stating that the attacks were heinous crimes, that the
criminals would be pursued with the full force of the law, and that the state would pour
more resources into the kind of ntelligence gathering essential both to pursue the
perpetrators and to prevent future attacks.” Instead, liberal democratic governments the
world over treated this event (ie., 9/11) as if it were a war against a competing nation state,
and not as it was, namely a confrontation against a decentralized transnational criminal

organization.

The failure was not one of force or sufficient derogation. It was a failure to capture
the genuine meaning of the concept of war (Roach 2005 and Dyzenhaus 809 2007)*. Al
Qaeda has no capacity to invade or destroy any of the liberal democracies they have
attacked. While their terrorism is bound up with political and religious themes, the threat Al
Qaeda pose is not unlike the threat of a large well-armed street gang or organized crime
family. All that differentiates them from these groups is that their attacks focus on
causalities and not on profits or short-term territorial gains. Their aim is ideological, but the
threat they pose to Western democracy and liberalism is not. The most credible threat
terrorists pose to liberal democracy is a material threat, as they do not have any serious
political influence in liberal societies, nor do they have the means to overtake these
societies in any other significant way. Terrorism, which is a common theme in emergency
theory literature, is not the same type of threat as the threat presented by the nation states of
the old Eastern Bloc, for which many of our war and emergency measures were devised
and refined. Dyzenhaus agrees with Gross i thinking that the established constitutional

model of emergency may be irrelevant i certain respects.

Dyzenhaus however is careful to underscore the idea that not all emergencies are marshal in
nature and argues in turn that the constitutional model of emergency “could come back into
favor as a response to an emergency which comes about because of the threat of a global
flu pandemic, just because the threat might be temporary. However, if current emergency
practice is considered successful, it might supplant the constitutional model even when

emergencies arise for which the constitutional model seems well suited.” A quick

43 Kent Roach, “The Criminal Law and Terrorism,” in Global Anti-terrorism Law, (ed.) V. Ramraj, M. Hor
and K. Roach (Cambridge University Press 2005) 129-51. Also quoted in Dyzenhaus, “States of Emergency,”
Companion to Contemporary Political Philosophy (Cambridge University Press 2007) 804-812.
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examination of the “legislative model” is instructive for three reasons. First, this legislative
model is the mechanism by which most liberal democracies dealt with emergencies pre-
9/11, so it is well established. Second, the legislative model uses statutes to authorize
officials to enact emergency measures in advance of any credible threat, and this i itself is
extremely telling (Ferejohn and Pasquino 2004)**. Third, as Dyzenhaus points out models
of emergency response are fungible. Therefore, the aura of “necessity” one finds in Schmitt
and others is drastically undercut. Once again we have an emergency management model
that claims to know beforehand how best to deal with an emergency. Yet nothing in the
legislative model offers precise information on the emergency in question. There are no
explicit selection criteria. Further, there is no mechanism within the ambit of the model
capable of delivering such information to Ilawmakers or government officials. It is

emergency management by stipulation.

As we have seen, an insistence on an authorizing statute raises questions about both
the scope of the authorization — what the executive is permitted to do — and about the extent
to which the executive, whatever it is permitted to do, is subject to the rule of law, as
policed by judges. Government claims that there is a state of emergency, will play a role at
two levels: at the level of scope, especially if the scope includes measures that are in
conflict with constitutional or mternational commitments; and at the level of the evaluation
of executive action, where governments argue that judges must defer to executive judgment
during emergencies. In contrast, in legal orders where there is explicit provision for
derogations from and limitations of fundamental constitutional values, a more nuanced
approach, one more conducive to the rule of law, can be adopted. The idea of derogation
and the idea of limitation both [however] presuppose a public justification in terms of
criteria that are amenable to judicial review (Dyzenhaus 809 2007 [Brackets and italics
mine]).

The point is clear. Whichever model one prefers, whether it is the “legislative model” put
forth by Dyzenhaus, Ferejohn, and Pasquino, or the ‘“extra-legal” model of Gross, the

underlying presuppositions undergirding these models, still require careful examination.

The obligations a government undertakes during an emergency cannot violate other
obligations or commitments held under the law by that government, save in cases where
extra-legal measures, such as those proposed by Gross, are in effect. Liberal democracies
are particularly beholden to respecting the constitutional essentials that give these systems

their legal form. Dyzenhaus once again, provides a nice example of the way that even

4 John Ferejohn and Pasquino, P., “The Law of the Exception: A Typology of Emergency Powers”.

International Journal of Constitutional Law 2 (2004) 210-13.
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mternational laws, can serve to bind a liberal democratic government to respect for civil
and political rights. “Thus when the UK government derogated from Article 5 of the
European Convention on Human Rights in order to detain indefinitely aliens whom it
considered security risks but who could not be deported, it relied on the criteria set out in
Article 15 (1) of the European Convention, which require that the measures taken in
response to an emergency are those ‘strictly required by the exigencies of the situation,
provided that such measures are not inconsistent with its other obligations under

international law’”’(Dyzenhaus 810 2007).

Against both Gross and Dyzenhaus, I propose that if a government’s actions are
proportionate to the threat in question it will have an easier time justifying its behavior to
its citizens than if that same government acts using a different standard of legitimacy. Of
course, proportionality is not enough. There must also be institutional transparency of a
kind that liberal citizens have come to expect from democratic governments. Information
can also be apportioned proportionately in times of emergency as not all information needs
to be revealed all at once but if all the relevant mnformation is distributed as required then
both the emergency can be put down and the citizenry can feel that its rights and liberties
have been protected. There is no sense in trampling over these in the name of security when
the net result will be a distrustful citizenry. Two of the key issues at stake in the debate over
emergency measures are arbitrariness and proportionality, with “arbitrariness” being
understood as capricious non-rule governed behavior on the part of authorities, and
“proportionality” being understood as a set of institutional actions that are (ideally) neither
more severe than necessary, nor too lenient. Emergencies create a space within which
established institutional procedures can be sidestepped, ostensibly in the interest of
increasing security. Yet in so doing, emergencies introduce a great deal of arbitrariness into
what in pre-emergency periods is a relatively stable institutional environment. Decisions
usually made only before courts or under the strictures of